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Preface

As the Chair of the Editorial Board of the Compendium II, which includes
the papers presented at the 7"International Conference “Legal Science: Functions,
significance and Future in Legal Systems”, I am particularly pleased and honoured to
introduce the purpose and the contents of the current volume.

The international echo and success of this conference that once again— and even
more so because of the University of Latvia Faculty of Law centenary celebration —
welcomed scholars and researchers from several foreign jurisdictions, deserved a
thorough publication of contributions, which will surely represent a pillar of modern
legal science.

The present compendium offers a vast and stimulating view of the various
conference sections with topics that range from the future and sustainable
development of the modern states to the rule of law, from private international law
and EU law to international and human rights, from the future challenges of criminal
law to the theory of law and its support in raising the quality of legislation, and
finally, to the current trends of private law.

The papers included in this volume are a result of rigorous analyses of the main
questions and debates in the contemporary legal science. Topical issues and
juridical problems have been tackled with intelligence and wisdom, especially when
a regulation or court practice reflect EU developments, national tendencies and
historical traditions.

Law interpretations and legal debates have been addressed by the authors within
the framework of political assumptions and/or economic theories, which definitely
represent the most valid legal research method.

The aim of the conference and its international dimension is perfectly re-
presented by this collection containing papers that explore national legal evolution,
often through comparative analysis. In some cases, the reader will see traces of
harmonisation, in others — divergence, because law, and particularly its enforcement,
remains the consequence of paths that make the history of each country unique.
After all, that is the richness of Law: Lex multiplex, ius unum.

I am delighted to acknowledge the great merit of University of Latvia Faculty of
Law, as it has endowed the EU and the world with another impressive token of the
current international legal debate.

Carlo Amatucci
University of Naples Federico II
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PROTECTION OF PRINCIPLE OF THE RULE OF LAW
IN RELATIONS BETWEEN THE EUROPEAN UNION
AND THE REPUBLIC OF POLAND

Summary

It is indisputable that the European Union is currently facing the greatest crisis since
its creation. One of its causes is the issue related to the failure to follow the rule of law
in some Member States, including Poland. This has resulted in a certain “awakening” in
the protection mechanisms of the rule of law by the EU institutions, which is proven by
their firm reaction to the Polish reforms regarding the judiciary. The fate of the EU as
“the Union of principles” currently hangs in the balance, and each member state has to
clearly determine its position in the organisation regarding this situation.

Keywords: rule of law, Court of Justice of the EU, justice administration system

Introduction

The rule of law, being one of the fundamental principles that uphold the
functioning of the European Union, is a complex subject, impossible to describe
within the limits of a single academic article. The issues raised in this study will be
limited to being indicatory in nature, and they will only point out the main problems
related to the rule of law in the sphere of relations between Poland and the European
Union.

1. The concept and significance of the rule of law

The rule of law constitutes an element in the heritage of the EU Member States,
and its universal function consists of the limitation of power by law, the protection
of individuals against arbitrary power, and ensuring priority and dignity to
the individual'. The essence of the rule is contained in Article 2 of the Treaty
on European Union (TEU) and simultaneously constitutes one of the basic

' Taborowski M. Mechanizmy ochrony praworzadnosci panstw czlonkowskich Unii Europejskiej.

Studium przebudzenia systemu ponadnarodowego [Mechanisms to protect the rule of law of
the European Union Member States. Study of the awakening of the supranational system]. Warsaw:
Wolters Kluwer, 2019, p. 59;
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constitutional principles of the EU* and the Member States, which, by joining
the organisation, are obliged to respect and support this principle. In accordance
with the so-called First Copenhagen Criterion, as specified in the Copenhagen
Declaration of June 19937 the accession of new states requires that

[..] the candidate country has achieved stability of institutions guaranteeing
democracy, the rule of law, human rights and respect for and protection of
minorities [ ..]*.

However, Article 2 of the TEU does not further specify the concept of the rule
of law, consequently, for this rule to be applicable, it should be replete with content,
which is the responsibility of the Court of Justice of the EU (CJEU).

The legal science considers the rule of law as an umbrella principle, which in
its essence is a meta-principle, encompassing the tenets with specific normative
significance in the EU legal system®. From the practical perspective, there are many
sources providing elements forming the rule of law. One of the most important is
definitely the Communication from the Commission on the Rule of Law of 2014
(“A new EU Framework to strengthen the Rule of Law”). It contains a set of six main
principles of EU law, constituting, in the opinion of the Commission, the foundation
of the rule of law within the meaning of Article 2 of the TEU: legality, legal certainty,
the prohibition of arbitrariness in executive powers, independent and impartial
courts, the separation of powers, and equality before the law. Essentially, all these
principles either constitute the general principles of EU law or they have their
source in the case law of the CJEU, or they are protected according to the Charter of
Fundamental Rights.

2. Polish regulations concerning the rule of law

When Poland was at the stage of aspiring to the European Union membership,
it had to accept the core values underlying the existence and functioning of the

> As follows: Communication from the Commission to the European Parliament and the Council.

a new EU Framework to strengthen the Rule of Law, Strasbourg, 11/03/2014, COM(2014)
158 final, p. 2; see more on the subject of the Communication: Prostak R. Nienaruszalnos¢ unijnego
systemu wartoéci jako zywotny interes Unii Europejskiej-krytyczna analiza mechanizmu egzekucji
postanowien art. 2 Traktatu o Unii Europejskiej [Inviolability of the EU value system as a vital
interest of the European Union - a critical analysis of the enforcement mechanism of Article 2 of
the Treaty on European Union]. Zeszyty Naukowe Uniwersystetu Ekonomicznego w Krakowie [ Cracow
Review of Economics and Management]. No. 7, 2017, p. 92; Wiirtenberger T., Tkaczynski J. W,
Nowe ramy Unii Europejskiej na rzecz umocnienia praworzadnosci [A new European Union
framework for strengthening the rule of law]. Pasistwo i Prawo [The State and the Law], No. 9, 2017.
3 European Council, Conclusions of the Presidency, Copenhagen, 21-22/06/1993, DOC/93/3.
Barcz J. Unia Europejska wobec niepraworzadnego panistwa czlonkowskiego [The European Union
in relation to a Member State failing to abide the law]. Paristwo i Prawo [The State and the Law],
No. 1, 2019, pp. 4-S.
5 Taborowski M. 2019, p. 61; the author quotes Pech L. The Rule of Law as a Constitutional Principle.
Jean Monnet Working Paper Series, No. 4, 2009, p. 49 and 53, and Marshall G. The Rule of Law. Its
Meaning, Scope and Problems. Cahiers de philosophie politique et juridique, No. 24, 1993, p. 43.
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entire organisation. However, the rule of law clearly arises from the provisions of
our constitution of 17 October 1997: “The organs of public authority shall function
on the basis of, and within the limits of the law”. According to the understanding
adopted in Polish constitutional law, this tenet is equated to the principle of
the legality of the public-authority bodies, which basically means that they operate
on the basis and within the limits of the law. The law, in turn, determines their tasks
and competences, as well as the procedure for issuing decisions in the form and
legal basis prescribed by the law and in compliance with the substantive regulations
binding on a particular body®. Furthermore, it should be emphasised that the rule of
law is a component of the state of the law and from a chronological perspective this
is its source and it should be interpreted through such dimension”’.

3. Poland and the European Union - a story of a difficult
relationship

Regardless of the unanimous assurances by the Polish Constitutional Tribunal
included in the judgement of 11 May 2005 on the Treaty on the accession by
the Republic of Poland to the EU® concerning Poland’s membership of the union of
law and the community of values such as democracy, and the rule of law, the issue of
the rule of law at a certain time became a moot point between Poland and the EU.
Since 13 January 2016, the European Commission has been conducting a structural
dialogue with Poland on the matter of the rule of law in our country, issuing successive

¢ Sokolewicz W. Komentarz do art. 7 Konstytucji RP z 2 kwietnia 1997 r. [Commentary to Article 7
of the Constitution of the Republic of Poland of 2 April 1997]. In: Konstytucja Rzeczypospolitej
Polskiej. Komentarz [Constitution of the Republic of Poland. Commentary], Vol. S, Garlicki L.
(ed.), Warsaw: Wydawnictwo Sejmowe 2007, p. S; Skrzydlo W.,, Konstytucja Rzeczypospolitej
Polskiej z dnia 2 kwietnia 1997 r. Komentarz [Constitution of the Republic of Poland of 2 April
1997. Commentary]. Cracow, 1998, p 15; Winczorek P. Komentarz do Konstytucji Rzeczypospolitej
Polskiej z dnia 2 IV 1997 r. [Commentary to Article 7 of the Constitution of the Republic of Poland
of 2 April 1997]. Warsaw, 2000, p. 19; Morawska E. Klauzula pafistwa prawnego w Konstytucji
RP na tle orzecznictwa Trybunalu Konstytucyjnego [The rule of law clause in the Constitution
of the Republic of Poland against the background of the Constitutional Tribunal’s jurisprudence].
Toruri, 2003, pp. 41-42; see also Tuleja P. Komentarz do art. 7 Konstytucji RP [Commentary
to Article 7 of the Constitution of the Republic of Poland]. In: Konstytucja RP, Komentarz
[Constitution of the Republic of Poland. Commentary]. Vol. 1, Safjan M., Bosek L. (eds.), Warsaw:
CH Beck, 2016, p. 303; Judgement of the Polish Constitutional Tribunal Ts 216/04 of 9 May 2005,
OTK ZU 2006, series B, No. 2, item 87.

Sokolewicz W. 2007, p. 3; more on the subject of the concept of democratic principles of the state of
law cf. i.a. Czarnek P. Zasada panistwa prawa [Rule of law]. In: Zasady Ustroju III Rzeczypospolitej
Polskiej [ The Principles of the Third Republic of Poland]. Dudek D. (ed.), Warsaw: Wolters Kluwer,
2009, pp. 156-189; Tuleja P. Zastane pojecie paristwa prawnego [The concept of the rule of law as
established]. In: Wronkowska S. (ed.), Zasada demokratycznego paristwa prawnego w Konstytucji
RP [The principle of a democratic state of law in the Constitution of the Republic of Poland],
Warsaw, 2006.

¢ Judgement of the Polish Constitutional Tribunal K 18/04 of 11 May 2005, OTK-A 2005/, item 49.
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recommendations on this matter addressed to the Polish authorities®. Regarded
as the culmination of these activities was, arguably, the proposal by the European
Commission of 20 December 2017, adopted pursuant to Article 7(1) of the TEU,
on identifying of a clear risk of a serious breach of the rule of law by Poland (the first
proposal of such kind in the history of the EU). Simultaneously with the proposal
(apart from the fourth recommendation), the Commission decided to take another
step in the infringement proceedings against Poland (for a breach of the EU law and
the adoption of the Act on the Common Court System), and to bring the matter
before the Court of Justice of the European Union. These events initiated an ongoing
political and academic debate in Poland and abroad, and relations between Brussels
and Warsaw had never been this tense. The situation still retains its dynamics, and
new issues related to the matters discussed in this article appear almost on a daily
basis. At the beginning of October 2019, the CJEU received a new complaint
from the European Commission (the third one in the sequence), according to
which, the system of discipline for judges introduced by the provisions of Polish
acts undermined the independence of the representatives of the Polish justice
system, and did not ensure the necessary guarantees facilitating protection against
control by the politicians. The Commission passed a motion for implementing
scrutiny according to the expedited procedure, leading to the assumption that
the decision of the CJEU on this matter would be issued within a few months.
Very soon, on 5 November 2019, we will get to know the decision of the CJEU on
the complaint by the European Commission regarding the provisions of the Act on
the Common Court System (the complaint was lodged in March 2018). According
to the CJEU Advocate General, Prof. Evgeni Tancheyv, the provisions contested by
the Commission are incompatible with EU law'’.

4. The position of the Court of Justice of the EU with regard
to the Polish Supreme Court

The case regarding the complaint by the European Commission on the matter
of the violation by the Polish legislator of the fundamental tenets of the law of
the EU, including the principle of judicial independence, lodged before the CJEU
was recently decided. The CJEU announced its judgement in this case on 24 June
2019 (the judgement of the CJEU, Grand Chamber, in case C 619/18), with a prior
decision to apply interim measures with regard to Poland in the form of an order
to suspend the application of the provisions of the Law on the Supreme Court

See also the White Paper on the reforms of the Polish justice system presented by the Prime
Minister of the Republic of Poland Mateusz Morawiecki at the meeting with the President of
the European Commission Jean-Claude Juncker on 08/03/2018, which is treated as participation in
the discussion on behalf of the Polish authorities (available at www.premier.gov.pl).

' Opinion of Advocate General Evgeni Tanchev of 20 June 2019, ECLI:EU:C:2019:529; see also
the earlier opinion of the same Advocate of 11 April 2019 on case C-619/18; both available on
the website: www.curia.europa.eu.
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on the retirement age for judges of the Supreme Court (thereby concurring with
the request of the European Commission).

At this point, the significance of the interim measures mentioned above
should be emphasised, as they provoked a clear reaction by the Polish authorities.
The consequence was the restoration of the original legal status (restitutio in
integrum) from before the adoption of the controversial provisions. At the same
time, the Polish state, by the mere fact of the application of the decision, committed
to refrain from any other activities aimed at impeding or negating the purposes of
the interim measure.

The radicalism, the far-reaching consequences of this measure, and its
distinctiveness (as it differs from the interim measures known to Polish law) gave
rise to much political and academic discussion in our country'!. The main problem,
which appeared in relation to the discussed matter, was the question of whether
the order issued by the CJEU created an independent legal basis for reinstatement
of the judges of the Supreme Court to their previous posts. Finally, in order to apply
the interim measures, the Polish authorities adopted an act amending the disputed
provisions of the national law'2. However, this fact did not stop the CJEU from
adopting the judgement in this case.

The judgement of the CJEU concerned amendments to the Law on
the Supreme Court adopted in 2018, which instituted, among other things, the
lowering of the retirement age for judges of the Supreme Court and the Supreme
Administrative Court from the age of 70 to 65 years. The CJEU emphasised that
the disputed provisions of the Law on the Supreme Court breached the principle
of the irremovability of judges, and judicial independence, thereby contravening
the EU law. The Court also added that the guarantees regarding the independence
and impartiality of judges require the authority in question to perform its duties in
fully autonomous manner, protected from external pressure or interference.

S. The consequences of failure to observe the rule of law

Consequently, as it appears, at present the issue of the rule of law is the main
factor governing relations between Poland and the EU. The essential question in this
regard is what are the consequences for both parties.

Clearly, the crisis of the rule of law in any Member State has a negative
impact on the entire EU, and exceptional measures would be required in the case

More on this subject: Kmieciak Z. Ochrona tymczasowa w sprawie skargi Komisji przeciwko Polsce
dotyczacej przepiséw ustawy obnizajacej wiek przejécia w stan spoczynku sedziéw SN. Glosa do
postanowienia TSUE z 19.10. 2018 [Interim protection in the case of the Commission’s complaint
against Poland concerning the provisions of the act lowering the retirement age for the judges of
the Supreme Court. Gloss to the CJEU decision of 19 October 2018]. C-619/18 R, Pasistwo i Prawo
[The State and the Law], No. 1, 2019, p. 145.

The Law of 21 November 2018 amending the Law on the Supreme Court (Journal of Laws, item
2507), which entered into force on 01 January 2019.
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of a systemic crisis". From this perspective, it should be noted that to a certain
extent the EU has “activated” its system of supranational protection,'* and
the actions of the Polish authorities are largely responsible for that. As a result
of its actions, the Republic of Poland is the only country having been covered by
all the proceedings before the CJEU aimed at the protection of the rule of law's.
These include the protection resulting from the procedure of Article 7 of the TEU,
and the protection resulting from initiation of the preliminary ruling procedure
pursuant to Article 267 of the TFEU (i.e,, in practice, protection implemented by
national courts).

Notably, the introduction of the procedure in accordance with Article 7 of
the TEU was directly related to expanding of European integration with the states
of Eastern-Central Europe, including the former states of the Soviet bloc'®. Due
to the fact that for a certain time among the Member States of the EU there have
been systemic cases where the rule of law has been breached, the procedure under
Article 7 of the TEU is increasingly frequently being perceived as a procedure with
the repressive function (the initiation of sanction mechanism under Article 7(3)
of the TEU) and isolating (aimed at protecting other EU states from the effects of
the breach of values under Article 2 of the TEU)".

The procedure regulated by Article 258 of the Treaty on the Functioning
of the European Union (TFEU) enables the Commission (as the “guardian of
the Treaties”) and the Member States (by Article 259 of the TFEU) to super-
vise the application of EU law by the countries, which belong to the EU™.
The establishment of an infringement by the CJEU in the manner specified above
results in an obligation imposed on a Member State to eliminate the infringement
(Article 260 of the TFEU), and, if it fails to do so (i.e., fails to apply the order
identifying the infringement), a penalty payment may be imposed (Article 260(2)
of the TFEU), but this is not subject to the consent of the Member State.
Although the indicated procedure was not constructed directly as a mechanism for
the protection of the rule of law, the Commission has started to use it effectively in

Safjan M. Rzady prawa a przyszlo§¢ Europy [The rule of law and the future and the future of

Europe]. Europejski Przeglgd Sqdowy [European Judiciary Review], No. 8, 2019, p. 1.

Using the definition of Taborowski M. presented in monograph cited above.

On the subject of the effectiveness of the mechanisms of the rule of law, see: Grzeszczak M.

Skuteczno$¢ unijnych procedur ochrony praworzadnosci w stosunku do panstw czlonkowskich

[Effectiveness of EU procedures for protecting the rule of law in relation to Member States]. Paristwo

i Prawo [The State and the Law], No. 6, 2019, pp. 28-54.

!¢ Kochenov D. Busting the Myths Nuclear: a commentary on Article 7 TEU, EUI Working Paper,
Law 2017/10, pp. 4-5.

17 Mik C. Komentarz do art. 7 TUE [Commentary on Article 7 TEU], In: Traktat o Unii Europejskiej.
Komentarz [Treaty on European Union. Comment]. Mik C., Czapliiski W. (eds.), Warsaw
2005, p. 95; on the subject of the of the essence and origins of procedure; see also Galster ],
Lis-Staranowicz D. Doktryna Point of no return w prawie Unii Europejskiej. Ratione materiae
wobec ratione temporis [The point of no return doctrine. Ratione materiae towards ratione
temporis], Pasistwo i Prawo [ The State and the Law], No. 7, 2017, p. 18 et seq. Barcz J. 2019, p. 11.

'8 Taborowski M. 2019, p. 215.
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practice, which is proven by the aforementioned complaints regarding the Supreme
Court, common courts and the disciplinary measures for the judges.

The last mechanism related to the preliminary ruling procedure (Article 267
TFEU) engages courts of EU Member States in protecting the essential rules
of the supranational system, and it is a significant link in cooperation between
them and the CJEU. It should be kept in mind that many essential principles on
which the functioning of the EU is based have been developed precisely within
the framework of this procedure, and the one, which is germane to the matters
discussed here, is the rule of law . At the moment, there are pending 14 requests
for preliminary rulings submitted by Polish courts, which mainly ask whether
certain elements of the judicial reforms of the ruling majority are lawful, such as
the appointment of the new National Council of the Judiciary of Poland, the status
of the newly-created Disciplinary Chamber of the Supreme Court, and a new model
for disciplining judges™.

One should definitely add to the aforementioned procedures inclusion of
Poland in the proceedings pursuant to the Communication of 11 March 2014,
aiming to ensure “effective and coherent protection of the rule of law in all Member
States™'. These proceedings are separate from those noted above, and in fact their
function is preparatory for the procedure under Article 7 of the TEU (although their
assumption is, in general, to avoid it)*.

Launching the aforementioned procedures obviously has a multidimensional
impact on Poland, and this is not solely limited to the issue raised most often
in public debate, ie., financial sanctions from the EU. Legal science emphasises
the existence of other severe consequences of a Member State’s failure to follow
the rule of law, such as the isolation of the state, the limitation of funds from
the EU budget, the exclusion of the influence of the state on the further systemic

1 Cf.i.a.thejudgement of the CJEU of 11 November 2005, C-144/04, Werner Mangold v. Riidger Helm,
ECLI:EU:C:2005:709; the judgement of 27 February 2018, C-64/16, Associagdo Sindical dos Juizes
Portugueses v. Tribunal de Contas, ECLI:EU:C:2018:117 and the commentary on the judgement,
Bogdanowicz P., Jak Trybunal Sprawiedliwoéci “aktywowal” art. 19 ust. 1 TUE w konteksécie
praworzadnosci: uwagi na tle sprawy C-64/16 [How the Court of Justice “activated” Article 19(1)
TEU in the context of the rule of law: comments against the background of case C-64/ 16].
Associagio Sindical dos Juizes Portugueses. In: Sgdowe mechanizmy ochrony praworzadnoéci w
Polsce w $éwietle najnowszego orzecznictwa Trybunalu Sprawiedliwoéci Unii Europejskiej [ Judicial
mechanisms for the protection of the rule of law in Poland in the light of recent judicial decisions of
the Court of Justice of the European Union], Barcz J., Lojek-Zawidzka A. (eds.), Warsaw, 2018.

On 19 November, the judgement of the CJEU will be announced on the requests of the Supreme
Court and the Supreme Administrative Court on the Disciplinary Chamber of the SC. Advocate
General Evgeni Tanchev issued a very negative opinion regarding this chamber and the new
National Council of the Judiciary, participating in the appointment of its judges; the opinion of
the Advocate General on joined cases C-585/18, C-624/18 and C-625/18, the National Council
of the Judiciary and others is available at www.curia.europa.eu.

20

*! Communication, p. 3; The proceedings conducted by the Commission based on the Communication

are referred to as “a mechanism” in the Communication itself, as well as by the CJEU, e.g. in
the Order of 17 December 2018, C-619/18 R, Commission v. Poland, Clause 81.

> Taborowski M. 2019, p. 150.
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development of the EU, exit (or even exclusion) from the Union?. One should also
add the internal results of the conflicts arising between Poland and the EU, such
as the noticeable political and social crisis, exacerbating the already considerable
division among the citizens of our country. It seems that the winning of the recent
parliamentary elections by the Prawo i Sprawiedliwo$¢ party, which is openly sceptical
towards the previous concept of European integration, will not improve the situation.

Conclusions

The scale of current challenges to the process of European integration by the EU
Member States is immense and, depending on how these challenges will be the
addressed, the further direction of the development of this process and the position
of particular States within it will be determined*. If the organisation is to remain
“the Union of principles” (“the Union of values”), it seems that consistency
and determined actions to reinforce the protection system of supreme values are
the only possible direction. The author thinks that the question regarding states’
position in the organisation has to be answered individually by each country through
the dimension of its own expectations towards European integration. It could be
resolved either following the path of compromise and dialogue, or in the manner
chosen by the UK. However, are we really going to respond to all the doubts currently
being raised in political debate in Poland by going as far as leaving the organisation,
despite having aspired to the membership for many years within the framework of
democratic transformations, leaving behind us the experience of totalitarianism and
exclusion?
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Summary

The article presents selected issues related to realization of the Principle of
the Sovereignty of the Nation, the institution of voting and voting turnout. The author
tries to answer the question: how to increase voter turnout in the context of its decline
and low civil culture? The article explores the methods of increasing voter turnout, such
as compulsory voting, canvassing, creating well-informed voters, the value of online
relationships in spurring people to vote.
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Introduction

The article presents selected issues related to realization of the Principle of

the Sovereignty of the Nation, the institution of voting and voting turnout. The article
provides an answer to the question: how to increase voter turnout in the context of
its decline and low civil culture? The current text presents methods of increasing
voter turnout, such as compulsory voting, canvassing, creating well-informed voters,
the value of online relationships in spurring people to vote.

The point of departure should be that the concept of democracy is governed by

three principles: the principle of equality of all citizens before the law'; the principle
of constitutional rights of the individual towards the state’; the principle that

1

Human Rights Committee determined that together with equality before the law and equal
protection of the law without any discrimination, constitute a basic and general principle relating
to the protection of human rights. CCPR General Comment dated 10 November 1989 No. 18.
Available at: https://www.refworld.org/docid/453883fa8.html [last viewed January 14, 2020].
Also, the Polish Constitutional Tribunal determined the essence of the formal equality, which
states that all public law entities distinguished equally by a given essential feature (relevant), shall
be treated equally. The judgement of the Polish Constitutional Tribunal of 9 March 1988, Ref.
No. U 7/87.

The Human Rights Committee has stated that the citizen’s right to take part in the conduct of
public affairs includes constitutional processes. It has also recognized that the requirements of this
right are met as long as important groups in society are represented and can participate. Human
Rights Committee Communication of 30 January 1986 in case Marshall v. Canada (application
No. 205/1986).
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the nation is represented by an appropriate state authority®>. Democracy is based
on the principle of the participation of society (nation) in the creation of the state,
expressed mainly in the form of legislative acts adopted by the parliament, that is,
a body consisting of representatives expressing the political will of the majority of
citizens. Therefore, the parliament elected by general election expresses the majority
view and creates the will of the state. Democracy is to ensure the freedom and
equality of all citizens by that, to the same extent, each of them participates in
creating the will of the state.

1. Elections as a part of the representative system of democracy
in a state and realization of the principle of the sovereignty of
the nation

Elections are a part of the system of democracy as the basic form of political
governance in a state and realization of the principle of the sovereignty of the nation.
By voting, representative bodies are composed, and representatives are entrusted
with their mandate. The act of election is a process by which representative bodies
are appointed. The act of voting and the principle of general election are related to
the act of election. This is an expression of the principle of sovereignty of the nation.
This is so, because in the system of representative democracy, the right to participate
in composing the bodies of government is the main form by which citizens as
a whole may influence public affairs*.

While the principle of general election has been formally accepted in democratic
countries, we should stress that the actual participation of voters in the act of voting,
or rather the lack of that participation, raises the question of whether voting is to be
treated as a right or obligation.

It is worth noting here, that the decrease in voter turnout in many countries also
in countries of well-established democracies, is very dangerous for the existence of
the democratic system, because, in fact, it can mean delegitimization of the system. In
the majority of democratic countries, active participation of citizens in the political
life of their national communities is currently much needed. The above is related
to increasing citizens’ inaction and indifference to political affairs of the state,
which, in turn, is reflected in a declining rate of electoral participation. The latter
undoubtedly poses a threat to the system of democratic governance and the very
idea of democracy, which in itself is not perfect, and the existence of which may
be measured by the participation of citizens in political decision-making processes
through participation in political elections. Democracy, and, in consequence,

*  For parliaments to be truly representative, elections must be free and fair. Citizens must have access

to information about parliamentary proceedings, legislation, and policy, and be able to engage in
continual dialogue with parliamentarians. Global Parliamentary Report: The Changing Nature of
Parliamentary Representation, Denmark: UNDP/IPU, 2012, p. 9.

*  See Robbins J. S. Introduction: Democracy and Elections. Fletcher Forum of World Affairs, Vol. 21,
No. 1, 1997, pp. 1-14.
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active civil participation in the political life of the state, is accepted in most of these
countries. It should be emphasized that the reports on the level of voter turnout
record global trend of decline in participation®.

2. Various institutions as a remedy for decreasing voter turnout

The decreasing voter turnout raises the question of how to remedy it.
The representative system in its current form does not ensure good functioning of
democracy. Many countries try to prevent the decrease in voter turnout. There are
many methods for addressing this issue. It should be emphasized that the catalogue of
guarantees of the principle of general election can be expanded but it is already very
well developed (non-working day, opening hours of polling stations, voting circuits
(permanent and separate), the possibility of voting in elections by citizens residing
outside the country, register and list of voters, election protest, certificate of voting at
the place of residence, or the use of alternative methods of voting, i.e., postal voting,
electronic voting, proxy voting). However, the question arises whether the use of an
increasing number of guarantees and the use of ever new information technologies
will increase the participation of citizens in democratic processes? Furthermore,
should the introduction of legal regulations that stipulate a mandatory participation
in elections, i.e., normative regulation of compulsory voting be considered?

2.1. Compulsory voting

The institutional introduction of compulsory voting is undoubtedly the easiest
and fastest way to increase voter turnout. It seems that the introduction of this
institution to national legislation would provide the most significant benefits to
emerging and underdeveloped democracies, where the widespread opinion that
one’s own vote has very little impact on the final result of election and public
affairs is the basis for the electoral passivity of society. In this perspective, the legal
obligation of voting would first develop in an individual a sense of “service” to
the state, consisting in regular participation in elections of representatives appointed
to exercise power, and then would teach a citizen a minimum civic commitment to
the state, i.e., participation in the election of authorities.

Currently, the institution of compulsory voting is used in 28 countries (Belgium,
Cyprus, Greece, Luxembourg, Turkey, Argentina, Bolivia, Brazil, Chile, Dominican
Republic, Ecuador, Guatemala, Honduras, Costa Rica, Mexico, Panama, Paraguay,
Peru, El Salvador, Uruguay, Venezuela, Australia, Fiji, Laos, Nauru, Singapore,

5 Statistics available at: https://www.idea.int/data-tools/question-view/521 [last viewed October 25,

2019].
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Thailand, Egypt)¢. The research demonstrated the fact that where the institution
of compulsory voting was implemented in the legal system, it has managed to play
its role and formed an effective means of increasing voter turnout; in other words,
mobilizing eligible citizens to actively participate in elections. In countries with
compulsory voting systems, the turnout is approximately by 20 % higher than in
those without such regulation.

If considerable participation of voters in general and equal suffrage is a measure
of democracy, then introduction of legal provisions the elections that cause
the activation of civil society and increase its active participation in the election is
absolutely democratic, and compulsory voting should be treated as an acceptable
institution, perceived as a medial, preventive and democratic system-reforming
instrument. It should be noted, however, that for all those who consider electoral
participation as the right of an individual, and not his/her duty, compulsory voting
will always be an undemocratic institution.

2.2. Canvassing

Activation of voters consists of measures aimed at mobilization of the electorate
and a greater number of participants in elections (to increase voter turnout). This
activization can take place with the help of institutional or propaganda factors.
Institutional factors include all the legal mechanisms that directly or indirectly
augment voter turnout’. An important role in the mobilization of voters is also
played by properly prepared long-term propaganda campaign with a goal to
stimulate voters” interest in the election and persuading them to participate in the
act of voting. It mainly includes the following measures: information campaigns,
in which voters are informed about the elections themselves, the voting method
and the rules of the electoral process; promotional campaigns aimed at explaining
the sense and effects of elections; civic campaigns; educational programs;
organization of primaries; material incentives (lotteries, gifts)®.

¢ For more on a compulsory voting, see: Gizyriska M. Polaczuk P. Compulsory voting: is

possible in today’s Poland? Studia Politologiczne, Vol. 32, 2014, pp. 301-313; Kato K. Evaluating
Compulsory Voting: Australia in Comparative Perspective. Ann Arbor: ProQuest LLC, 2014,
p- 210; Power T. J. Compulsory for Whom? Mandatory Voting and Electoral Participation in Brazil
1986-2006. Journal of Politics in Latin America, Vol. 1, 2009, pp. 97-122. Available at: http://
wwwjpla.org/ [last viewed October 20, 2019]; Swenson K. M. Sticks, Carrots, Donkey Votes,
and True Choice: A Rationale for Abolishing Compulsory Voting in Australia. Minnesota Journal
of International Law, Vol. 16, 2007, pp. 529-552; Hill L. Compulsory Voting in Australia: A Basis
for a Best Practice Regime. Federal Law Review, Vol. 32, No. 3, 2004, pp. 479-498; Matsler S.
Compulsory Voting in America. Southern California Law Review, Vol. 76, No. 4, 2003, pp. 953-978.
This includes: compulsory voting, availability and opening hours of polling stations, election date,
the existence of alternative ways of voting, type of electoral system.
8 See Andre A., Depauw S., Deschouwer K. Issue Uptake in the Shadow of Election. In: Between-
Election Democracy: The Representative Relationship After Election Day, Esaiasson P, Narud H. M.
(eds.), ECPR Press, 2013, pp. 53-75.
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Therefore, improving the representativeness of the electorate and knowledge
about strategies at stake may be a more important goal than dramatical increase of
overall turnout. The most traditional way to get people out to vote is activization by
volunteers or paid canvassers hitting the streets, talking to people on the streets, and
going door to door to spread information about the elections’. Young and/or first-
time voters may not be familiar with the voting procedure or the candidates. In that
case, showing or sending them a sample ballot can help to explain the process. They
can decide beforehand, whom they want to vote for and learn how the ballot works.
Thus, it is important.

2.3. The value of online relationships in spurring people to vote

The development of modern technologies has undoubtedly contributed to
the emergence of an information society, whose awareness of the exercising its
electoral rights is gradually increasing. Nevertheless, the question should be asked,
whether the introduction of ever newer forms of information technologies, which,
on the one hand, facilitate the way of communication and information transfer,
and on the other hand, constitute a tool in making political decisions, should be
seen as a real measure, being the optimal antidote to numerous social dilemmas,
in particular, the low voter turnout, which has been steadily decreasing for many
years. At this point, it is worth emphasizing that modern information technologies
undeniably affect the shape of democracy itself, and with it the tools that are used
within it'’.

The use of electronic voting certainly generates lower costs for the citizen,
however, the average citizen in this way is less and less a member of the political
community feeling responsible for the fate of his community, and increasingly
becomes only interested in optimizing the individual benefits he/she can achieve.
Social media has changed the way people communicate with each other. In previous
years, traditional media played a significant role in creating awareness among people,
but over period of time social media became an important marketing tool which not
only makes people more aware of various matters but also helps to activate them.
Politicians are becoming more and more active on social media''.

More in: Denver D., Hands G. Modern Constituency Electioneering. London: Franc Cass, 1997,
pp. 117-122.

More in: Porebski L. Wiecej, szybciej, tatwiej. O radosciach i smutkach zwigzanych z elektroniczna
demokracja. In: Demokracja elektroniczna. Kontrowersje i dylematy [More, faster, easier. About
the joys and sorrows of electronic democracy. In: Electronic democracy. Controversies and
dilemmas], Marczewska-Rytko M. (ed.), Lublin: Publishing house UMCS, 2013, pp. 13-31;
Marczewska-Rytko M. Elektroniczny wymiar demokracji. Wybrane kwestie In: Demokracja
elektroniczna. Kontrowersje i dylematy [The electronic dimension of democracy. Selected issues.
In: Electronic democracy. Controversies and dilemmas], Marczewska-Rytko M. (ed.), Lublin:
Publishing house UMCS, 2013, pp. 33-47.

More in: A Biswas A., Ingle N., Roy M. Influence of Social Media on Voting Behavior. Journal of
Power, Politics & Governance, Vol. 2, No. 2, 2014, pp. 127-155.
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2.4. Creating well-informed voters

Creating well-informed voters, while some states have enacted automatic voter
registration, as well as implemented policy changes allowing for early voting, absentee
ballots, election day registration, and voting at home; a vast majority of voters are still
not aware of the policy changes and how they can ease the voting process. A greater
number of eligible voters probably participate in elections when the act of voting
seems to be important, and when the electoral situation provides a sense that voting
is associated with a personal impact on the results of the election, and therefore on
the shape of government policies, and when the costs of participation in elections
are not high. One may be encouraged to participate in elections if convinced about
the value of the participation itself as an act of legitimizing the power, the possibility
to really influence its shape, while treating the electoral participation as a civic duty
in a democratic society™.

Conclusions

From the above views, however, follows the next question: whether the mere
increase in the number of people participating in the election is what it is really
about. It should be remembered that lowering the standards of democracy may
lead to its collapse or — even worse — to its illusory functioning. Is it not appropriate
in this state of affairs to consider J. Schumpeter's opinion that the mere fact of
holding elections should be considered sufficient to distinguish a given state as
democratic’?, and then the previously asked questions become irrelevant? On
the other hand, should one ignore legal mechanisms contributing to the increase
in eligible voters’ participation and try to interfere in electoral mechanisms so that
the participation of representatives is not a minority representation but a majority
one? The attitude of the public towards their participation in political life is related
to the level of confidence in the existing political system, existing parties, government
institutions and politicians. Declining turnout rates as an expression of deteriorating
support for a given political system poses a threat to democracy, because it can lead
to the increasing popularity of anti-democratic movements. Decreasing turnout in
every election results in a situation where society faces a need to change its lifestyle,
reinterpret the role of government, become aware of its role in social and public life.
The situation forces a change in behaviour, opinion and attitudes.
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Summary

Like great trees, human rights are rooted in the distant past. Without looking further,
the red line that, connecting them, passes through the stoic principles, the patristic
teachings, the class privileges, the “Costitutiones”, the recognition of human value of
the individual, the juridification of the concept of “person’, the personality attributes,
the codifications, the Universal Declaration of Human Rights and finally, the most
recent views about the compensation theme, that have extended the range from material
damage to non-material one. However, too frequently the winding path of human rights
has been impeded or cut short by repugnant legislative measures: for example, in Italy,
with the introduction in Art. 1 of Civil Code of a limitation of the legal capacity in
presence of certain conditions and then, with the anti-Semitic legislation (Royal Decree
Law of § September 1938, No. 1390, 7 September 1938, No. 1381 and December 15,
1938, No. 1779, the Royal Decree Law of 17 November 1938, No. 1728). Therefore,
about 70 years after repealing of those laws, in an international populist atmosphere,
we are witnessing re-introduction of legislative and administrative measures with
evident racist connotation, as they create the discrimen about the enjoyment of rights
between one citizen and another or, worse, between races. No European citizen may
remain silent in presence of these expressions of decadence, and everyone must fight to
prevent the relapse to intellectual obscurantism.

Keywords: human rights, racial laws, concept of “person”, discrimination, discriminatory
legislation (Decree Act. 4 October 2018 No. 113 and Decree Act 14 June 2019, No. 53)

Introduction

Long gone are the days when the Holy Scriptures admonished:

Do no wrong to a man from a strange country, and do not be hard on him; for you
yourselves were living in a strange country, in the land of Egypt.!

History shows itself failing to master repugnant episodes that are travelling
on the shoulders of a certain populism. The very populism that, forgetting
the constitutional precepts, creates limits, walls and, above all, distinguishes between

' Exodus 22, 20. And, indeed, the Pentateuch is full of warnings about the behaviors to adopt towards
foreigners. In the same Exodus, for example, in the paragraph dedicated to the Decalogue, we learn
that on the seventh day “you will do no work, you, your son and your daughter, your slave and your
maid, your cattle, the stranger who is inside at your doors”. And, again, in Leviticus it is stated that
“You are to have the same law for the foreigner and the native-born.” (Lev,, 24, 22). We may recall an
even earlier principle, the £evia, that is the dedication to the guest, shown in ancient Greek culture
(Iliad, V1, 230; Odyssey, XVII, pp. 481-487).
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“citizen” and “other”, therefore, between those, who have been generated (were
born) in a place, by condition of birth (thus, of mere luck), and those who come
from an “elsewhere”. And, even worse, the historical heritage is disfigured, whereby
the concept of “citizen” is no longer used, being replaced by “community citizen”
against a person designated as “extra-community”, to emphasize the difference
between a person who is born and grows up in a certain locus: the latter, which is
characterized by the total elision of the legal concept of “citizen” and the preposition
of the extra term, obviously understood not as “superior”, but etymologically
“coming from outside”, from another place, arising from different roots, recalling
without a shadow of a doubt the dark concept of “race”

Race: this term was coined in the zootechnical field in the XVT century in order
to identify not a taxonomic® category, but a mere animal group artificially created
and belonging to domestic® animals. The term “race” first of all harks back to the
word generatio, then and perhaps more appropriately, to the ancient French haraz
(ie, horse breeding), extended in the late 1800s to the man for ius positum*, and
finally used for political purposes, with the known prevarications attributable to
the fascist and National Socialist ideologies that, using the concept of the “Aryan
race” — as empty as it is erroneous, detracted from and even worse, forgot
the humanist theories developed gradually over time until the XIX century.

Therefore, these are the theories we have to retrace here, because “the great
trees need a long time to to take root properly™, and we must refer to these deep
roots to eradicate even the slightest attempts at populism that lead to derailments,
divisions, antitheses and, above all, to expulsions.

That is, a natural classification of living beings structured into smaller groups subordinated to larger
groups.

Cavalli Sforza L. L., Cavalli Sforza F,, Piazza A. Razza o pregiudizio? Levoluzione dell'uomo fra
natura e storia [Race or prejudice? The evolution of man between nature and history]. Milano,
1996, passim.

Rossi L. Breve storia della lingua italiana per parole [Brief history of the Italian language in words].
Loescher, v. razza, 2003.

Grossi P. Prima lezione di diritto [First law lesson]. Laterza, 2007, p. 22.
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1. The profound roots of human rights

The authorship of fundamental rights is not generally attributed to Roman law®.
However, this approach cannot be shared because the lenses used by the jurist must
have different graduations according to the different periods’.

Wishing, then, to limit the investigation to human dignity and freedoms,
the imperial laws were relevant®.

First of all, in this sense, the work performance of the freedom in favour of
the patron was forbidden, that they were contra dignitatem eius (Digesta Iustinians,
38,1, 38), or digitate [ ..] debeant estimari (Digesta Iustinians, 16 pr.; Paulo Sententiae,
40 ed.). In homine libero the corporis aestimatio was excluded (Digesta Iustiniani, 9,
9, I, 3). Still, the mark in front of quo facies, quae non-similartotudm pulchritudinis
coelesti est figurative, minimal maculatur (Codex Theodosianus, 9, 40, 2). Moreover,
the mark on the forehead was banned quo facies, quae non ad similitudinem
pulchritudinis coelesti est figurata, minime maculatur (Codex Theodosianus, 9, 40, 2).
Castration was considered an illicit practice not only against the slave and regardless
of the adhesion of the mutilated person’; so too was prostitution. The amputation
of a limb, which was previously applied as a punishment, was prohibited, as indeed
the servitus poene. Finally, the institution of infamia was introduced, which was
tainted by the one who, like the gladiators (Livio, in the book XXI, of the Historia,
lists them qui venalem sanguinem habent), contradicted the bona mores'.

For its part, for freedom, the lex Fabia de plagiariis (of 209 BC) punished
the person who had reduced a free man to the state of slavery with a death penalty;
the comitial laws de provocatione (issued by 509 BC to 44 BC) also aimed to defend
the civis from the unjust sentences of the magistrate. With the classical legislation,
the pater familias was, then, prevented from denying freedom to children through
the instrument of venditio (Codex Theodosianus, 4, 8, 6 pr.); the private prison

Oestreich G. Geschichteder Menschenrecthe und Grundfreiheiten im UmriB [History of human
rights and fundamental freedoms]. 1968. Italian translation: Storia dei diritti umani e delle liberta
fondamentali, a cura di Gozzi G., traduzione di Tommasi C., Roma-Bari, 2006. The doctrine of
personality rights arrives at the same conclusion. On this point, see Resta G. Autonomia privata
e diritti della personaliti [Private autonomy and personality rights]. Jovene, 2005, p. 18; Alpa G.,
Ansaldo A. Le persone fisiche, Artt. 1-10. In: Il Codice Civile Commentario [Natural persons,
Articles 1-10. In: The Civil Code Commentary], P. Schlesinger (ed.), Milano, 1996, who point out
that “the category of personality rights — understood in the modern sense — was born in the early
seventeenth century” (p. 155); Zeno-Zencovich V. v. Personalita (diritti della) [Personality (rights
of)]. In: Digesto, Sez. Civ., X111, Torino, pp. 430, 431 Timid hints are found in Windscheid B. Diritto
delle Pandette [Right of the Pandects]. Prima trad. it. a cura di Fadda C. e Bensa P. E., Utet, 1902,
633 ss.

The approach of Biondi B. Il diritto cristiano romano [The Roman Christian Law]. II, Milano, 1952,
p- 342 is acceptable.

¢ Biondi B. 1952, [The Roman Christian Law], p. 342.

Nemo liberum servum veinvitum sinentem ve castrare debet, neque quis se sponte castrandum praebere
debet (1. 4, par. 2, D. de sicaris, XLVIII, 8).

Guarino A. Diritto privato Romano. Jovene, 1992, p. 319 [Private Roman Law]; Mazzacane A. v.
Infamia (dir. rom.). In: Enc. Dir., XXI, 1971, p. 382 [Infamy (Roman Law)].
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was forbidden (Codex Theodosianus, 9, II, I; Val. Theod. Arc. 383), nor was it
possible to suffer a conviction if in codice publico solleoni inscribtionis impleta sint
(Codex Theodosianus 9, 3, 4; Valentinian, 365). Finally, with Justinian, the fautor
libertatis, there was a reduction in the number of cases of servitude due to the birth
and imprisonment of war, as well as the abolition of senatus consulta by Claudian,
reducing the woman married to a slave of others to the state of slave herself. These
precepts suggest that the stoic humanitas and the patristic equality generated
a precise regulation aimed at protecting the individual in many aspects, including
dignity, protection of the name, physical integrity, honour and even of the home
almost like a worthy antecedent of the right to privacy'’.

These precepts, according to a doctrine'?, were obscured in the barbaric age
by the so-called Germanic right. Therefore, not even this approach appears, as far
as concerned here, to be shareable. In particular, about eighty years later, the Codex
Iustinianus was overshadowed by the edict of Rothari of 643," in which the figure
of the guidrigildo (“wergild”)"* found its place. That is the representation of man
in economic terms or, to be more precise, in monetary equivalent®. In addition to
the individual assessments assigned by the successive laws'®, two considerations
appear relevant: the first is that the monetary evaluation of the individual stipulated
in written form and no longer oral or customary precepts reduced private feuds,
therefore, decreased the appeal to private justice; the second is that this economic
representation, in fact already partly present in Roman law"’, constituted the historical

On the point, see Gaudemet J. Des droits de 'homme ‘ont-ils été reconnus dans I'Empire roman?
[Have human rights been recognized in the Roman Empire ?] in Labeo, 1987, p. 7.

12 Calasso F. Medioevo del diritto [Middle ages of law]. I, Milano, 1954, p. 119.

Rothari’s edict is the first Longobard legislative collection issued by King Rothari and composed of
388 articles, to which 153 chapters of the laws of Liutprando were subsequently added, 14 chapters
of the laws of Ratchis and 22 chapters of the laws of Astolfo were later supplemented, setting up
the code. Edictum Longobardorum. It was requisite only of the Italian population of Longobard
origin (consequently, not binding to the Romans subject to Longobard rule), and it was divided
into political crimes (1-14), crimes against people (15-144), crimes against things (145-152),
hereditary and family law (153-226), royal rights and bonds (227-252), minor crimes (253-358)
and procedure (359-388).

From wergild, then widrigilt (wer: value; gild: money).

For example, Chapter 140 of the Edict states that “if a free man [..] gives poison to another, if
the one who takes it is not killed by that poison, the one who gave the poison pays a compensation
equal to half the value of this person, according to how much he would be assessed if he had been
killed”; meanwhile, Chapter 387 specifies: “if someone, by mistake, unintentionally, were to have
killeda free man, he is to make up a compensation in the measure of his esteem, and there will be
no place for a feud because there was no willfulness”. Chapters 11, 12 and 370 should also be read.
From the documents of the time it is clear that an olive grove was sold for eight pieces of currency,
a child for twelve and a horse for twenty-five; likewise, cutting a horse’s tail was the same price as
a slave girl “with her child”!

The actio iniuriarum aestimatoria was envisaged, therefore the sentence in quantum aequum videbitur
for any offensive injury (Guarino A. 1992, p. 986 ss.). It is hardly necessary to recall that in
the XII Tables the os fractum was rewarded with a pecuniary penalty fixed in 300 axes, if the fracture
was inflicted on a free person and 150 on a slave; the iniuria, on the other hand, caused a penalty of
only 25 axes.
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antecedent for today’s liquidation of personal damages, therefore, once again served
the protection of human rights.

2. (Continued) Still on the profound roots of human rights

The guidrigildo dissipated starting from the 8" century AD, when this institute
was supplemented by the requisition of the guilty party’s assets': the penalty
for a private person began to evolve in public. The infiltration of Roman law into
the Germanic one is slow, the result of a predictable mediation of the spiritual power
that from Rome comes into direct contact with the invaders'. The mediated report
involves the conversion of the Barbarians to Catholicism, so the slow insinuation into
their customs of the natural law precepts with the return “to the Stoic-Augustinian
doctrine of the law of nature™. The perception of the individual as being endowed
with reason and dignitas for lex naturalis appeared relevant also for the purposes
of fundamental rights which, in fact, gradually became established, starting from
the 1900s and up to 1200, receiving full legitimacy*'.

Legitimization penetrated into common thinking with the expansion of
the “press”. Throughout the fifteenth century, the tendency was to publish “works
of ancient fame and canonical use”?. The ability of the individual to innovate made
it clear that everyone was given the right to consult the “truth” and, therefore,
the controversy was opened to Catholic matrices. The breaking point was the need to
place man at the centre of the universe, to move from a humanistic — medieval vision
of the individual to the Renaissance, from a casuistic or predetermined approach
to a distinctly rational approach®. Thus, the juridical settings also changed: the law
is based on nature in general, but in particular on human nature, and therefore on
the reason of the individual. Hugo Grotius had the courage to affirm that, as founded
on rationality, “natural law would remain unchanged even if we admitted, which is

The same, in the case of murder, would have been divided by the half to the deceased’s heirs and, for
the remaining part, should come from the funds of the State.

Suffice it to say that Rothari’s Edict was written in Latin.

0 In this sense, Oestreich G. 1968 [History of human rights and fundamental freedoms], p. 23.

21

Among them, three appear relevant. The first is the Constitution of Alfonso IX, whereby the rights
of freedom are recognized in the Cortes del Leon in 1181: among the aforementioned rights
“the intangibility of life, honor, home and property” stands out; the second is the Constitutions of
the Sicilian Kingdoms of Frederick II presented and approved by the Parliament of Melfi in 1231,
wherein the puer apuliae (Frederick II) abolished, among other things, the ordeal and the duel,
granted obvious powers to women, sanctioned a timely regulation of right to health and the exercise
of the medical profession. Finally, the Magna Charta Libertarum signed by John Lackland in 1215
and then reduced from 63 to 47 articles, promulgated the following year by Henry IIIL

* De Frede D. Ricerche per la storia della stampa e la diffusione delle idee riformate nell'Italia del
Cinquecento [Research for the history of the press and the dissemination of reformed ideas in Italy
of 16™ century]. Napoli, 1985, p. 21. In particular, there was the reintroduction of the works of
Cicero, Livio and Seneca.

# It is worth recalling that October 12, 1492 marks the date of the discovery of America.
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not affirmable without a great scandal, that God did not exist, or that He did not care
about human affairs™,

It began a few years later, at the turn of the 16™ and 17" centuries —
the “philosophical liberalism” that culminated in Locke’s theories, according to which
men naturally would find themselves “in a state of perfect freedom to regulate their
actions and to dispose of their property and persons as they see fit, within the limits
of the law and of nature, without asking permission or depending on the will of
another”” In this respect, there is a clear divergence between the innateness of rights
and unavailability: man transfers does not transfer the innate rights to the State, but
charges the State only with protection of these rights.

The Lockean theories, as well as those of Pufendorf and the other philosophers
of law were directly received by the papers of the time. The Lockean theories, as
well as those of Pufendorf and the other philosophers, were directly transposed
into the maps of the time. In 1679, the Habeas Corpus Act was signed; in 1689,
the Bills of Rights were approved; previously, in 1627, with the Petition of Rights,
the House of Commons presented a real list of personal and property rights.*
The Civil Code of Western Galicia was approved in 1797* and the United States
Declaration of Independence was signed on July 4, 1776.

** Grotius (Huig Van Groot), in 1625, with the publication of De jure belli ac pacis, built the theory

of the new construction of law based on human reason alone and for this theory he “earned”

the sentence of life imprisonment in the Calvinist Netherlands. About Grotius, see Alpa G. Ugo

Grozio. Qualche interrogativo di un profano [Ugo Grotius. Some questions of a profane]. Bologna,

1998.

Locke J. An Essay Concerning the True Original, Extent, and End of Civil Government (Italian

translation — II Secondo Trattato sul Governo, by Magri T.). Milano, 1998, p. 65.

The triad of just rights and liberties by Sir Edward Coke, the first supporter of Petition: personal

freedom, life and property, is well known.

" Paragraph 29 of Part I mentions “the right to the preservation of life, the right to procure things for
wht is necessary, the right to ennoble one’s bodily and spiritual energies, the right to defend oneself
and one’s possessions, the the right to assert one’s good name and, finally, the right to freely regulate
and manage all that is available in its entirety”.

26

¥ Suffice it to recall the second paragraph of the Declaration:

We hold these truths to be self-evident, that all men are created equal, that they are endowed by
their Creator with certain unalienable Rights, that among these are Life, Liberty and the pursuit of
Happiness.--That to secure these rights, Governments are instituted among Men, deriving their just
powers from the consent of the governed, --That whenever any Form of Government becomes destructive
of these ends, it is the Right of the People to alter or to abolish it, and to institute new Government,
laying its foundation on such principles and organizing its powers in such form, as to them shall seem
most likely to effect their Safety and Happiness.
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It is the era of the French revolution, therefore, of the “Declaration of the rights
of man and of the citizen™ and above all of the less known, but very important,
“Kantian philosophical devolution”.*

Kant attributes a new value to man, deriving it from the ethical idea of
the subject. In "Metaphysical First Principles of the Doctrine of Right", Kant points
out that FREEDOM (independence from the constricting arbitrariness of another),
as it can exist together with the freedom of each other according to a universal law; is
this unique, original right, pertaining to every man by virtue of his humanity.*'

For the philosopher, the concept of “humanity” is not, however, synonymous
with mere belonging to the mankind, but instead a real “capacity” which, from
a legal point of view, qualifies the subjective state of the individual. In the “Lessons
of Ethics™?, Kant links the concept of humanity to those of human dignity and
freedom, definitively sanctioning the principle of the unavailability of the subject:
man, in particular, “can dispose of everything that belongs to his person, but not of
it, and cannot use his freedom against himself”**. The close derivation of “humanity”
from human dignity gives rise to the ethical perception of man, and constitutes the
reason for the legal system to provide every useful tool to his protection: we hereby
begin to glimpse the vague features of the “subjective right”

The Kantian ethical idea begins to enter law: in the second book of the “Roman
Law System”, Savigny states:

» Jellinek G. La dichiarazione dei diritti dell'uomo e del cittadino [Declaration of the Rights of Man
and of the Citizen] (by Bongiovanni G.). Milano, 2002. The “Declaration” consisted of seventeen
articles, whose principles all appear solemn. Among them, we recall the one referred to in Art. 1
(“Men are born and remain free and equal in rights. [..]”), in Art. 2 (“The goal of any political
association is the conservation of the natural and imprescriptible rights of man. These rights are
liberty, property, safety and resistance against oppression.”’), in Art. 4 (“Liberty consists of doing
anything which does not harm others: [..]”), and in Art. 11 (“The free communication of thoughts
and of opinions is one of the most precious rights of man: any citizen thus may speak, write, print
freely, except to respond to the abuse of this liberty, in the cases determined by the law”). These
precepts were transposed into the “Universal Declaration of Human Rights” adopted by the United
Nations on 10 December 1948. On the following Declarations, see Battaglia F. v. Dichiarazioni dei
diritti. In: Enc. Dir., XIL. 1964, p. 409 [Declaration of Rights. In: Enc. of Law], which, in conclusion,
emphasizes both the enlargement of rights from “a particular plan to a everwidening one”, and on
the pre-establishment, by international organizations, of instruments “aimed at protecting rights”
“the highest expression of a civilization that does not want to lose its meaning and its spiritual value”
(p.421).

See Zatti P. Persona giuridica e soggettivita. Per una definizione del concetto di persona nel rapporto
con la titolaritd delle situazioni soggettive [Legal Person and subjecticity. For a definition of
the concept of person in relation to the ownership of subjective situations]. Cedam, 1975, p. 73.

30

31

Kant I. Metaphysische Anfangsgrundeder Rechtleher [Metaphysical First Principles of the Doctrine
of Right], Italian translation, Primi principi metafisici della dottrina del diritto, a cura di Gonnelli F,
Roma-Bari, 2005, p. 67 In the same paragraph on the innate right, the elements of the equality, of
man as subject sui iuris and of man as individual iustus.

32 Kant L. Vorlesunguber Ethik [Lectures on ethics]. Menzer P. (ed.), 1924, [Italian translation, Lezioni
di etica, a cura di Guerra A., Roma-Bari, 2004].

3 Kant L. 1924 [Lectures on ethics], p. 138.
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[..] every right exists because of the moral freedom inherent in each man. Therefore,
the primitive concept of the person or subject of rights must coincide with the concept of
man, and this primitive identity of the two concepts can be expressed by the following
formula: every single man and only the individual man are capable of law**.

These were, therefore, the slow changes that over time led to the birth of
the “aptitude to have rights, which is, the legal capacity”™, a bond that will link man
to positive law*®.

These principles were, however, diluted in the subsequent codes. Among them,
the Codé civil did not say much about the capacity and the rights of the person®.
Consequently, except for the Austrian General Code of 1811%, the French derivation
codes and, as far as we are concerned, the pre-unification codes and the Civil Code
of 1865* will be oriented towards a purely proprietary approach: the need to protect
industrial property prevailed with respect to the human person.

3. The third subparagraph of Article 1 of the Civil Code

The liberal principles, laboriously achieved, confusedly and tediously analysed,
were completely overshadowed by the subsequent illiberal legislation. This is what
happened, at least in Italy.

In the Report to the King Emperor’s Majesty, the Minister of Justice Giuseppe
Grandi made it clear that he had

[..] found it convenient, in harmony with the Regime’s racial directives, to place
in the third point of the first paragraph a provision referring to the special laws
regarding the limitations on legal capacity deriving from the membership of certain
races. The formula used in the text also contains a positive statement, as it establishes

3 Savigny Von F. Sistema del diritto romano attuale [Current Roman Law System]. Scialoja V. I, (ed.),
Torino, 1886, I p. 2.

35 Savigny Von F. 1886, II [Current Roman Law System], p. 1.

3 Beyond these broad juridical categories, it must, on the other hand, ascribe to Savigny a clear
ostracism to innate rights and, consequently, to rights of person.

37 For the relationship between the Codé Napoleon and the current Italian Civil Code, see Busnelli F. D.
11 diritto delle persone[The Right of person]. In: Cinquant’anni del codice civile, Atti del Convegno
di Milano [Fifty years of the Civil Code, Proceedings of the Milan Conference], 4-6 giugno 1992,
Milano, 1993, p. 109.

3% In the sixteenth paragraph, it was stated that “every man has innate rights that are known by reason
alone: therefore, he is to be considered a person”.

3 The latter, in particular, stipulated that “any Italian enjoys civil rights” (Article 8) and that, therefore,
their deprivation resulted either from the loss of citizenship (Articles 17-21) or from the so-called
civil death (Articles 22-33). The principle of reciprocity was established for foreigners (Article 11).
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the principle that belonging to certain races can influence the sphere of the legal

capacity of people®.

It should not be forgotten that the third paragraph of the Art. 1 of the civil code
stipulated that “the limitations to the legal capacity deriving from belonging to certain
races are established by special laws”, that is — to enumerate them — by the legislative
provisions of 1938, enacted “for the defence of the Italian race”, followed by
those from 1939 to 1942. In addition to the Royal Decree Law of S September
1938, No. 1390, 7 September 1938, No. 1381 and December 15, 1938, No. 1779,
the Royal Decree Law of 17 November 1938, No. 1728* was particularly odious.
The nullity of the marriage concluded by the “Italian citizen of the Aryan race with
a person belonging to another race” was stated, and it was specified in Art. 8, what
criteria determined the belonging of a person to the Jewish race*. The status was to
be “denounced and noted in the records of marital status and population” (Art. 9).
Italian Jewish citizens could not serve in the military, exercise the office of guardian
or curator except for minors or incapable of the same race, be owners or managers of
companies declared attractive to national defence or companies with more than one
hundred people, to own a land, a land with an estimate of more than five thousand
lire or buildings with taxable income exceeding twenty thousand lire (Art. 10).
Jewish parents could be deprived of parental responsibility (Art. 11). Jews could
not have Aryan domestic helpers (Art. 12), nor could they be employed in the civil
and military administrations of the State, in all state, provincial, municipal and
controlled entities, in banks of national interest and in private insurance companies
(Art. 13). The aforementioned Jews, when employed on the date of entry into force
of the Royal Decree Law, were graciously “dispensed with” within three months of
the same date (Art. 20). Italian citizenship of foreign Jews was automatically revoked
(Art. 23) with the obligation to “leave the territory of the Kingdom, of Libya and of
the Aegean possessions by 12 March 1939-XVII”: penalty expulsion (Art. 24).

# R.R. No. 18 in Pandolfelli G., Scarpello G., Stella Richter M., Dallari G. Codice Civile. Libro I,
Ilustrato con i lavori preparatori e con note di commento. Milano [Civil Code. Book I, Illustrated
with the preparatory works and with commentary notes], 1940, p. 57 In the same Report to
the King, in reference to implementation and transitory provision of Art. 106, it is stated that
the denomination “Aryan race” “is not given with the purpose of defining anthropologically
a determined race, but only for the criterion required by the law to clearly distinguish the Jewish
race or the other extraneous races that have not merged into the race of the Italian people”.

# In the Official Journal of November 29, 1938, No. 264 containing “measures for the defense of
the Italian race”

# The criteria were, as follows: both parents of Jewish nationality, or one — a Jew and the other of

foreign nationality, or from Jewish mother and unknown father, and finally, a person belonging to
the Jewish religion.
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What did the legal doctrine of the time of these legislative measures prescribe?
Notorious pages written in 1939 by professor Francesco Degni* remain: racial
politics, according to the directives of the Grand Council of Fascism, could no
longer permit that belonging to a certain race remains irrelevant as a legal element
in the determination of the sphere of legal capacity of the subjects. The equality
of treatment between Aryans and non-Aryans can no longer be allowed in a social
organization dominated by the principle of the defence of the pure race. The influence
of this principle, therefore, has led to a series of legal incapacities, enunciated in
a general terms. In the Article 1 of the Civil Code that refers to special laws.

The same considerations were observed by Carlo Gangi, who, again in 1948
(therefore, after the abrogation of the racial norms), sought the ratio of discrimination
in the alleged usury of the Jews.* Messineo*’, Pugliatti*, Barassi*’ appeared to reserve
their criticism of the rules on the subject of discrimination. Finally, Pacchioni* was
laconic. The civil lawyers of the time, perhaps because they were obliged to, mostly
did not raise criticism, supinely embracing what, conversely, was already alien to
the Albertine Statute® and to the Code of 1865%.

# Degni F. Le persone fisiche e i diritti della personalita [The physical persons and the rights of

the personality]. Torino, 1939, p. 54. In-depth studies of limitations disposed by the fascist laws
permits the author to consider the historical grounds, even the Justinian and medieval law. At the
same time, there is recognition of the mitigating measures tin the 16™ and 17 centuries, and the
equalization that followed the French Revolution and the Albertine Statute. Degni continued:
“while in Roman imperial law and in intermediate law those incapacities were based mainly on
the diversity of religion [..], in our new law they are the consequence of a rigorous and energetic
racial policy, directed mainly at avoiding an excessive influence of the Jewish race in the moral and
economic heritage of the Nation.” (p. 52).

Gangi C. Persone Fisiche e persone giuridiche [Physical persons and legal persons]. 2™ ed., Milano,
1948, p. 11 ss. But see also Petrone C. Lessenza dello Stato Fascista [The essence of the Fascist
State]. Roma, 1927, 66 ss. and Giurati G. v. Fascismo [Fascism]. In: Nuovo Dig. It., V. Torino, 1938,
p- 953. For a proper analysis, see Alpa G. La cultura delle regole. Storia del diritto civile italiano
[The culture of rules. History of Italian civil law]. Roma-Bari, 2000, p. 270 ss.

# Messineo F. Istituzioni di diritto civile [Institutions of civil law]. Milano, 1942, developed an

accurate list of criteria — not of a legal nature, but interpretative for identification of members of
the Jewish race: this was due to the regulatory uncertainty of the Art. 8 Royal Legislative Decree
1728/1938 cit. (p. 89, ).

# Pugliatti S. Gli istituti di diritto civile [Civil Law Institutes]. Vol. I, Milano, 1943, p. 131.

¥ Barassi L. Istituzioni di diritto civile [Institutions of civil law]. Milano, 1944, p. 40 ss.

# Pacchioni G. Elementi di diritto civile [Elements of civil law]. Milano, 1943, which only specified

that “special laws limit the legal capacity of natural persons to belong to certain races” (p. 67).

# Articles 24-32 sanctioned “the equality of all regalists before the law” with enjoyment of civil and

political rights, admission to civil and military positions, granting of personal freedom, domicile and
press, right of ownership and assembly.

Art. 1 attributed “to every citizen” the enjoyment of civil rights, unless he had criminal convictions;
the same and without referring to the principle of reciprocity was legislated for the foreigner by
Art. 3.
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4. Article 22 of the Constitution and principle of equality

The third paragraph of the Art. 1 of the Civil Code, as well as the measures on
the subject of “defence of race” were repealed on January 20, 1944 by Royal Decree
No. 25°'. At the same time, the parliamentary iter began, indeed troubled, which
led to the approval of the Art. 22 of the Constitution, which states that “no one can
be deprived, for political reasons, of legal capacity, citizenship, name.” This process,
which took place before the First Subcommittee, was attended by the drafters of
the calibre of La Pira, Moro, Mancini and Meuccio Ruini who, in his Report as
the President of the Commission for the Constitution, had to clarify, with regard to
Art. 22 that “after witnessing the arbitri who, for political or racist reasons, stripped
the entire ranks of citizens of the heritage of legal capacity, citizenship, and name, it
was not possible to omit an explicit prohibition”

Within the limits of the current paper, it is impossible to retrace the interesting
setbacks, the constructive opinions, the individual parliamentary passages®’;
Here, the immediate link of legal capacity with the principle of equality should be
emphasised. In particular, the same letter of the Art. 22 Cost., the Constituents’
use of the adjective “none”, as well as its initial provision before the Art. 3 of
the Constitution and its definitive placement in Title I (civil report) of the First
Part (Citizen’s Rights and Duties) of the Constitution, calls for the analysis of
the concept of “legal capacity” in of the context of “equality” which, enshrined
in Art. 3 of the Constitution, as a logical consequence, should cause an absolute
incomprehensibility, therefore, not even for political reasons®, of the capacity itself:
the simple human quality — “humanity” or “dignity” according to the Kantian ethical
approach is a sufficient requirement for the capacity. The requirement of birth,
an involuntary natural fact, determines only the precise temporal moment of its

St Royal Legislative Decree of 20 January 1944, No. 25 (Official Journal of 9 February 1944, No. S,
special series) containing “dispositions for the reintegration into the civil and political rights of
Italian and foreign citizens already declared to be of Jewish race or considered of Jewish race”. See
also the Legislative Decree of the Lieutenant, 14 September 1944, No. 287 (Official Journal of
9 November 1944, No. 79) containing “measures relating to the reform of civil legislation” Art. 1
prescribed that Italian citizens of Jewish race were “reinstated in the full enjoyment of civil and
political rights equal to those of all other citizens of whom they have equal dulie” and that “all
those provisions were repealed, which, for any act or relationship, require detection or mention of
race”. Declared void were the provisions for revoking citizenship (Art. 2), the annotations of a racial
nature in the registers of the civil status were noted as “non-existent” (Art. 3), the exonerated
employees were readmitted to the service (Art. 4) and the candidates affected by racial laws - to
the competitions (Art. S), those who had passed exams in foreign schools (Art. 6), and finally,
penal procedures for violations of the racial laws dismissed and the relevant convictions revoked
(Art. 7).

Parliamentary works can be viewed in Falzone V., Palermo E, Cosentino F. La Costituzione della
Repubblica italiana illustrata con i lavori preparatori [The Constitution of the Italian Republic
illustrated with the preparatory work]. Milano, 1976. Available at: www.nascitacostituzione.it [last
viewed May 10, 2019].

In this context, see Stanzione P. Capacita, 1) diritto privato. In: Enc. Giur, V, Roma, 1988,
[Capacity, I) private law, in the Legal Encyclopedia, V] 4 and the references contained in Bianca
C. M. Diritto Civile, 1, la norma giuridica, i soggetti [Civil Law, 1, the legal rule, the subjects].
Milano, 2002, p. 217 (nt. 6).
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acquiry: this already exists due to natural causes, as opposed to being recognized
by the order, nor that it can be limited by the ius positum. It is not possible, then,
to share the opinion of those who intend to treat the problem of legal capacity
exclusively in terms of positive law**. There is no doubt that the major censorship
to be moved to natural law is, as we known, the reference to constant, immutable,
natural or supernatural principles: risk, the anachronism of the legal precept with
respect to the practical need®. The negative consequences, however, linked to legal
positivism, especially its modern version, are not negligible: procedural formalism
tied to rules without historical culture’® occasionally results in fortuitous goals,
becomes capricious and transitory, and even more insidious, if the legal technique is

placed in the hands of the populists.

Then and even with the benefit of the doubt, just naturalism should be preferred
(perhaps Kelsenian’, therefore “structural’, “fundamental” with respect to positive
law) and in this perspective it must be perceived within the meaning of “capacity”.
It is good to consider “capacity” a prius, not a posterius of the order; not a product
of law, not a fictio iuris, but the connection between man (not even, I would say,
“person” according to Kelsen®*, since “person” is an additional fictio iuris) and order.
Hence, there is no recognition of the “capacity” on behalf of law, but instead — mere
protection, inviolability of what already exists and which can neither be removed
nor limited. The attribution also concerns the need to fix a dies a quo: a precise
time limit within which to “connect” that subject to the right: the automatism of
the attribution (coinciding with the vital birth) is not debatable. On the other hand,
in addition to the aforementioned articles of the Constitution, Art. 1 of the Charter
of Fundamental Rights of the European Union (“human dignity is inviolable. It must
be respected and protected”: therefore, not recognized) seems to testify thereof, or
the subsequent Art. 21%.

Consequently, one must share the theory, according to which “the subject [..] is
also a prius of the juridical order®”, a presupposition for which “it comes to be and is

Stanzione P. 1988 [Capacity, I) private law; in the Legal Encyclopedia, V], p. 4.

Bobbio N. Giusnaturalismo e positivismo giuridico [Legal naturalism and legal positivism]. Milano,
196S.

S6 Irti N. Il salvagente della forma [The lifesaver of the form]. Roma-Bari, 2007, pp. 36-37. The lawyer
masterfully emphasizes how “the rupture of the relationship between law and truth is the most
painful issue in legal history. The law, separating itself from the truth, has been handed over to
the relationship between the historical forces and the technical expertise of production. No one
from above or from outside determines where to go anymore; and it therefore decides its own
direction”

Kelsen H. Reine Rechtslehre. Einleitung in die rechtswissenchaftiche Problematik. Italian
translation: Lineamenti di dottrina pura del diritto. [Outlines of pure doctrine of law] a cura di
Treves R., Torino, 1952.

s Ibid, p. 88.

“Any discrimination based on any ground such as sex, race, colour, ethnic or social origin,
genetic features, language, religion or belief, political or any other opinion, membership of
a national minority, property, birth, disability, age or sexual orientation shall be prohibited.”
@ Barbero D. Il sistema di diritto privato [The system of private law]. 2°¢ ed. a cura di Liserre e Floridia,
1993, p. 73.
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the juridical order”" and to extend this theory also to legal capacity as a moment of
connection between the subject and the order. Consequently, referring to the Art. 2
of the Constitution, it would be correct to state that “the inviolable rights of man
are not already assigned by the law, but recognized as already existing”. It follows that
legal capacity cannot be the result of “attribution by the order [..], because it is every
individual’s own quality”®

5. The new racial measures

On October 4, 2018, Decree Law No. 113% was approved and published
in the Official Journal, legislating on the following matters: “Urgent provisions
regarding international protection and immigration, public safety, as well as
measures for the functionality of the Ministry of the Interior and the organization
and operation of the National Agency for the administration and destination of
seized and confiscated assets to organized crime”. There were many conflicting
points with the civil rights' system, humanitarian protection measures previously in
force. Only few months after the decree came into force, it merited an intervention
of the Court of Cassation. In particular, and wanting to dwell on the central data,
the said provision abrogates the entire Art. S, co. 6 d. Igs. No. 286/1998%, which
allowed, in the framework of constitutional and international obligations, to issue
residence permit on the basis of humanitarian reasons. As a replacement, the Decree
No. 113 introduced new typologies of “permit’, first of all, for “special protection” for
the duration of one year, to be granted by the territorial commissions in case of risk
of persecution or torture; a residence permit in case of catastrophes was intended
for calamities, to be issued, when a foreigner is not able return to his country due
to an “exceptional, unanticipated catastrophy”, and the temporary leave “for medical
treatment” in cases where the alien has contracted “a health condition of exceptional
severity”; finally and almost as a pretty concession, the new residence permit
provided “for acts of particular civil value”, which can be released on the advice of
the Minister of the Interior.

The first problem to be examined is that the abrogated residence permit for
humanitarian reasons has been introduced by the aforementioned Art. 5 in fulfilment
of the civil right of asylum to the point that paragraph 4 of the said article expressly
provides that “in examining the asylum application the territorial commissions
evaluate for the measures referred to in Art. S, paragraph 6, to the single consolidated

¢t Barbero D. 1993 [The system of private law], p. 73.

62

Gazzoni F. Manuale di diritto privato [Manual of private law]. Napoli, 2000, p. 122. See also
Bocchini F, Quadri E. Diritto private [Private law]. Torino, 2011, p. 208: “the legal capacity
assumes [..] the essential profile and character of the condition of human person, of attribute that
cannot be denied, for the necessary respect of the dignity of the man, whose inviolability is declared
in the Art. 1 of Charter of Fundamental Rights of the European Union”.

% The Official Journal, General Series No. 231 of 4 October 2018. The aforementioned Legislative
Decree was tranformed with the law of 1 December 2018, No. 132.

¢ In the Official Gazette, General Series No. 191 of 18 August 1998, Ordinary Supplement No. 139.
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text referred to in the legislative decree No. 286 of 1998, the consequences of
a repatriation in light of the obligations deriving from the international conventions
of which Italy is a signatory and, in particular, of Art. 3 of the European Convention
for the Protection of Human Rights and Fundamental Freedoms, ratified pursuant
to the law of 4 August 1955, No. 848" Here, observe the principle that even
international conventions, even if ratified, act as constitutional precepts, and there
is a first problem of unconstitutionality of the aforementioned Decree Law No. 113,
as it stands in obvious contradiction with the Art. 117 of the Constitution, which
specifies that “the legislative power is exercised by the State and by the regions
in accordance with the Constitution, as well as the constraints deriving from
the community order and international obligations” Moreover, this problem has
become more acute than those procedures in itinere, that is, regarding those requests
for permission that, formulated by foreigners before the new legislation came
into force, have remained at the mercy of the waves. This is a point on which, as
mentioned above, the Court of Cassation has already intervened with its judgment
No. 4890 of 23 January 2019%. In particular, Ermellini, after pointing out that there is
no transitional rule on the point, specifies that the current legislation “does not apply
in relation to applications for recognition of a residence permit for humanitarian
reasons proposed before entry into force (5/10/2018) of the new law, which will
therefore be scrutinized on the basis of the existing legislation at the time of their
presentation”. Most notably, however, is not so much the outcome of the decision,
but the warning of obvious censure by the Court, which, in a passage of the sentence
(page 18), states that the power to ascertain the requisites to grant new permits it
has been “remodulated, in the light of significant restraints of humanitarian reasons”.

In any case, Decree No. 113 appears to be censurable in other points, all of
which are worse than the previous prerogatives granted to foreigners on the basis
of multiple international conventions. The validity period of the current permits
does not exceed two years, but six months for the one issued as a consequence of
catastrophe or one year in other cases. This will entail the following consequences:
the foreigner with a six-month permit will no longer be able to access the social
assistance benefits provided by the Art. 41 d. Igs. No. 286/1998 for the holders
of permits valid for least one year; the foreigner with a permit valid for one year
will no longer have access to public housing that the Art. 42 d. Igs. No. 286/1998
guarantees to all the holders of residence permits with a duration of at least two
years; again, each of the new residence permits does not provide for its holder to
register with the national health service, as was the case under the current Art. 34 d.
lgs. No. 286/1998 for the permits already issued and granted due to humanitarian
reasons, thereby relegating these foreigners only to access to urgent and essential
outpatient or hospital medical care provided for by Art. 35 d. Igs. No. 286/1998.

These circumstances, in addition to obvious collision with the principle of
Art. 3 of the Constitution, create distinctions not only between “citizen — community
citizen” and “extracommunity person — foreigner”, but even between “foreigner
before 2018” and “foreigner after 2018, agreeing to grant certain minimum benefits

% Unpublished.
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only to the first and not to the second. This is not to mention the fact that even
for foreigners before 2018 the benefits granted by the previous law will be reduced,
should they intend to renew the permission already granted to them, when it expires.
Here we should also note the administrative provisions, which have recently been
passed and discredit the national chronicles. First of all, a reference to the “Regulation
for access to subsidized social benefits” approved by the Municipality of Lodi with
the resolution of the City Council No. 28/2017 — Art. 8, paragraph 5, establishes
that “for the purposes of accepting the application aimed at accessing the measures
and services governed by these Regulations, the income and the registered movable
or immovable property governed by Art. 816 Civil Code, possibly owned abroad
and not declared in Italy under the current tax law presently in force” However,
bearing in mind Art. 4, paragraph S, of the same Regulation: “in context of
submitting an application for access to the measures and services governed by this
Regulation, “the citizens of non-EU states must produce — even in the absence
of or registered immovable or movableproperty — the certification issued by
the competent authority of the external State — accompanied by a translation in
Italian legalized by the Italian consular authority that certifies its conformity — made
in compliance with the provisions of Art. 3 of Presidential Decree No. 445/2000
and by Art. 2 of Presidential Decree No. 394/1999 and subsequent amendments in
integrations over time in place” Needless to say, this move has produced obvious
discrimination among children, since for many non-EU parents it was impossible
to obtain the relevant certification in the reference countries, which resulted in
exclusion of children from the school canteen. And this, beyond the dutiful recourse
of ordinary justice®® unpleasantly resembles the measures which, belonging to
the recent past, were thought to be forgotten. Similarly, the Ordinances No. 214
of 1 July 2015 and No. 27 of 25 June 2016 issued respectively by the Mayor of
the Municipality of Alassio and the Mayor of the Municipality of Carcare who, as
representatives of the local communities ex Art. S0, paragraph 5, TUEL, introduced
the prohibition of entry into the territory of said municipalities to migrants without
an adequate health certificate attesting to the absence of infectious and transmissible
diseases. Both Ordinances were declared discriminatory, and therefore unlawful,
by the Genoa Tribunal in the Order of 26 July 2017 which states, in addition to
the objective impossibility on the part of all (and not only of the extra-community)
of providing such a health certificate, especially the alleged factor of protection used
by the mayors as the grounds for the administrative measures had been “represented
both by race and ethnicity and by citizenship (different from the Italian one)”: these
words remind of repugnant experiences that evidently have taught little.

¢ Ordinary justice imposed an order to the Municipality of Lodi to modify the said Regulation, as

manifestly discriminatory, in the part of allowing the self-certification to foreigners coming from
non-EU states or the adoption of the certification open to EU citizens (see Order of the Court of
Milano, December 13, 2018, rg. 20954/2018, unpublished).

¢ In Rep. 2017, Extra Merit, No. 2017.1956.4
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Finally, the recent security decree bis®® with Art. 1 is inserted in the “Single
text of the provisions concerning the regulation of immigration and rules on
the condition of foreigner”, Art. 1-ter under which “The Minister of the Interior [..]
may restrict or prohibit the entry, transit or parking of ships in the territorial sea [..] to
maintain order and public safety or when the conditions referred to in Article 19,
paragraph 2, letter g), limited to violations of the law on the jurisprudence of the sea
[..] made in Montego Bay”. It is necessary to underline that Art. 19, in marking
the cases of transit as “prejudicial to the peace, good order and security of the coastal
State”, indicates in the said letter g), the second paragraph, that the activity of
“loading or unloading of materials, evaluates persons in violation of customs, fiscal,
health or immigration laws and regulations in force in the coastal State”. Needless
to say, this rule had to be contemplated with the subsequent Art. 98 of the same
Montego Bay Convention, which enshrined (rectius: enshrines) the obligation to
provide relief to the signatory States. In particular, the first paragraph stipulates that
“Each State must require that the master of a ship that flies its flag, [..]: a) provides
assistance to anyone found in the sea in dangerous conditions; b) proceeds as
quickly as possible to the rescue of people in danger, if he is aware of their need
for help, to the extent that this initiative can reasonably be expected from him;”®.
These rules along with the Convention™ remain in force in the Italian Republic.
Thus, in a clear and incomprehensible regulatory contradiction, the State, on
the one hand, requires to protect the right to life (through the rescue operations
at sea), while, on the other hand, counteracts it, even placing those who violate
the aforesaid prohibition under the administrative and penal sanctions according
to the Art. 2 of the aforementioned security decree, bis. Additionally, the exception
that already affects the first Safety decree about the evident breach of the Art. 117 of
the Constitution which in its first paragraph establishes that “the legislative power is
exercised by the State [..] regarding [..] the constraints arising from the Community
legislation and international obligations”

% Decree Act 14 June 2019, No. 53, defining “Urgent provisions concerning public order and security”
(Official Journal, June 14, 2019, General Series No. 138).

% Por the purposes of this discussion, the dictation referred to in the second paragraph of Art. 98 is
also interesting: “Each coastal State promotes the establishment and permanent functioning of an
adequate and effective search and rescue service to protect maritime and air security and, when
circumstances require, collaborates to this end with adjacent States through regional agreements”

7 Ratified in Italy with the Law of 2 December 1994, No. 689 bearing “Ratification and execution of
the United Nations Convention on the Law of the Sea, with annexes and final act, done at Montego
Bay on 10 December 1982, as well as the agreement of application of Part XI of the Convention itself,
with annexes, made to New York on July 29, 1994” (in the General Series No. 295 of 19.12.1994,
Ordinary Supplement No. 164).
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Conclusions

Natalino Irti writes:

[..] and then how can a lawyer, who does not wish to allow an antiseptic, futile waste
of his own time, nor to painfully mourn the decline, look around and fail to start
the dialogue in a manner of philosophers? It is not, of course, a question of adding
a few quotations or bibliographic notes — all the extrinsic and ornamental things —,
but rather a personal experience of concern regarding the questions, of glimpsing
the philosophical background of our working tools™.

If this is evident for the law in general, it is, as seen above, even more so for
the human rights that loom as the last philosophical piece of a long, impervious path
with no finish in sight. In this sense, there has been and still remains a constant
“expansion” of the boundaries of fundamental rights driven by doctrine and
jurisprudence, Just think about the rights of the personality present in the notes
to Windscheild, the translators Fadda and Bensa included, among the various
hypotheses, the right to “Titles of nobility and related coats of arms’’, to “missive
letters™”, to “portraits™”: the values forgotten or modified today during a constant
evolution of the times”™. The same thing is said for the “right to the voice’” or for
the “right to the affairs”””” The path taken by the right to privacy, considered non-
existent in the early 1970s7, then definitively transformed by evolution of tele-
communications, is relevant. Finally, today we are talking about the right to “sexual

9»  « 0% 1” «

identity””, “self-determination®”, “information®"”, “right to fame*” and surely in

7 Irti N. Nichilismo Giuridico [Legal Nihilism]. Roma-Bari, 2008, VIL.

2 Windscheid B. 1902 [Right of the Pandects], p. 647. See also De Cupis A. I diritti della personalita
[The rights of the personality]. In: Trattato di dir. civ. [Civil Law Treaty], Cicu A. and Messineo F.
(eds.), IV, t. 2, Milano, 1961, p. 165.

3 Windscheid B. 1902 [Right of the Pandects], p. 647; De Cupis A., 1961 [ The rights of the personality.
In: Civil Law Treaty], p. 165.

7 Windscheid B. 1902 [Right of the Pandects], p. 650.

S ‘Windscheid B. 1902 [Right of the Pandects], p. 654.
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americano, francese e italiano [Contribution to the comparative study of personality rights in

the legal systems: German, American, French and Italian]. In: AnNo. dir. comp e di studi leg,, III,

1956 p. 196. But, lastly, v. Resta G. 2008, pp. 167-169.

Ligi F. 1956 [Contribution to the comparative study of personality rights in the legal systems:

German, American, French and Italian], p. 199.

7 Civil Cassation, Section I, 29 October 1963 No. 2878, in Civil Justice, 1963, I, 2520 and App. Milan,
19 January 1971, in Giur. It., I, sect. II, 1971, p. 1026.

% Rescigno P. v. Personalita (diritti della) [Rights of personality]. In: Enc. Giur., XXIII, Roma, 1991,
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the future the right to live well, the right to happiness will have relevance. And we
must not leave the path we have started upon, not simply by considering rights, but
by viewing the instrument of their protection. The extension by the jurisprudence®,
in the Italian legislation of the requirement referred to in Article 2059 of the Civil
Code® and therefore revealing the reimbursement of non-pecuniary damages
far beyond the limits established by the law, followed up on extensive and dated
doctrinaire criticisms which emphasised the need to protect all constitutionally
guaranteed rights with compensation for non-material damage *.

Consequently, a certain philosophical fund, beyond the declarations of
principle, cannot suffer exemptions, nor conceive limitations attributable to any
process of commodification or, even worse, of damnatio memoriae. The specific weight
or, better, the ethical fullness contained in the juridical or naturalistic concepts
of “man’, “person’, “ability” and whatever else, cannot, in short, be borrowed or
bartered with anything: worth, the freedom of everyone. The continuation upon
this path is, then, the responsibility of everyone, including the first jurists through
their philosophical instruments; just as the arrest is attributable to those who eschew
the subject or to those who, aware of certain injuries, justify them on the basis of
contingent problems or to those who, worse yet, even if perceiving them, refrain
from contradicting or opposing impervious and dark attempts to return to the past.
And then, in a favourable sense, it is necessary to see all the legislative®® and

8 Marchegiani L. Il diritto sulla propria notorieta [The right over one’s reputation]. In: Riv. dir. civ,
Vol. 1, 2001, p. 191; Scognamiglio C. Il diritto all’utilizzazione economica del nome e dell’immagine
delle persone celebri [The right to economic use of the name and image of famous people]. In: Dir.
Inf, 1988, p. 1.

8 First, see the judgment of 23 April 2003 of the United Sections of the Court of Auditors (in Resp.
Civ. Prev,, 2003, 1130), followed by the famous judgments of the Court of Cassation Nos. 7281,
7282 and 7283 of 12 May 2003 (with note Ziviz P. E poi non rimase nessuno [And then there was
no one left]. In: Danno e resp., 2003 p. 713) and Nos. 8827 and 8828 of May 31, 2003 (with note
Busnelli F. D. Chiaroscuri d’estate. La Corte di cassazione e il danno alla persona [Light shutters
in summer. The Court of Cassation and personal injury]. In: Danno e resp., 2003 p. 816). To
consolidate the changed orientation, the Constitutional Court intervened with sentence No. 233 of
11 July 2003 (with note by Ziviz P. Il nuovo volto dell’art. 2059 c.c. [The new face of Art. 2059 c.c.].
In: Resp. civ. prev,, 2003, p. 1036) and the subsequent sentence of the Court of Cassation No. 12124
of 19 August 2003 (with note Ziviz P. Brevi riflessioni in materia di ingiustizia del danno non
patrimoniale [Brief reflections on the injustice of non-pecuniary damage]. In: Resp. Civ. Prev., 2003,
p- 1329). Finally, it should be noted that this orientation was also shared by the Cassation Court:
on this point, cf. Ziviz P. Danno non patrimoniale: uno e trino [Non-pecuniary damage: one and
three]. In: Resp. Civ. prev., 2004, p. 100.

Laconically stating that “Non-material patrimonial damage must only be compensated in cases
determined by law”. Talk about “a significant limit and often a foreclosure”, Rescigno P. 1990, p. 8.
On the issue, see more extensive considerations by Ferri G. B. Oggetto del diritto della personalita e
danno non patrimoniale. In: Riv. dir. comm., 1984 [Subject of personality rights and non-pecuniary
damage. In: Comm. Law Mag.], p. 154 ss. and di Majo A. Profili dei diritti della personalita [Profiles
of personality rights]. In: Riv. trim. dir. proc. civ.,, Vol. 1, 1962, 94 ss.

Among these, it is worth mentioning the Decree Law of 26 April 1993 No. 122 on “Urgent measures
on racial, ethnic and religious discrimination” (in the Official Journal General Series No. 97 of
27 April 1993) and the Articles 43 and 443 of the Legislative Decree of 25 July 1998 No. 286
containing “Consolidated text of the provisions concerning immigration regulations and rules on
the status of foreigners” (in Official Journal No. 191 of 18 August 1998, Ordinary Supplement
No. 139).
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jurisprudential® interventions that have followed each other over the years and are

taking place to condemn any manifestly discriminatory and racist behaviour.

Hence, what is the remedy for the path to continue? In Bertrand Russell’s
“banquet speech” held in 1961 at the Nobel Retirement Ceremony, the philosopher
voiced a conclusion that could be widely shared: “I would say that if my analysis is
correct, what is needed for the world to be happy is mainly “intelligence”. And this,
all in all, is an optimistic conclusion, because intelligence is something that can be
cultivated with proven educational methods™.

A starting point, undoubtedly complex, yet, I hope, to be pursued.
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Summary

The article presents a research on the understanding and use of the concept of freedom
of evaluation in the Latvian administrative court judgments. It outlines the main
elements of this concept, explains the limits of judicial review of decisions based on
freedom of evaluation and summarises the areas in which the freedom of evaluation has
been acknowledged by the courts.
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Introduction

One of the realms of the executive power in which administrative courts
do not interfere in substance is the so-called freedom of evaluation (German —
der Baurteilungsspielraum, Latvian — novértéjuma briviba). The concept of freedom
of evaluation in the Latvian legal system has been transplanted from the German
legal system. The first article in which this concept has been explained was written by
a leading Latvian lawyer Egils Levits in 2003, in which he mentioned the concept of
freedom of evaluation as an exception to the principle that the courts are entitled to
review all facts and questions of law. He explains that “the control in substance is not
possible, when the evaluation given by the authority refers to unique, unrepeatable
situation. Such instances occur in cases when an authority grants evaluation of
a person in a unique situation (exams, assessment of compliance). In such instances,
within certain boundaries there exist the freedom of evaluation which the court

cannot control in substance.”!

In German Administrative Law, the concept of freedom of evaluation has been
developed since the 1950s. Generally, it refers to a situation, where a legal provision
contains a general clause, which has to be interpreted and applied by a body whose
expertise and specific knowledge is crucial in evaluating the facts of the case and
subsuming them to the contents of the legal provision. According to the German
case law, the freedom of evaluation exists in the following areas:

1) decisions on exams of various kinds (evaluation in state exams etc.);

2) other decisions similar to exams, particularly in schools (admission to next
class etc.);

! Levits E. Generalklauzulas un iestades (tiesas) ricibas briviba (II) [General provisions and discretion

of an institution (court) II]. Likums un Tiesibas [Law and Rights], No. 7(47), July 2003, p. 203
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3) evaluation of civil servants;

4) decisions adopted by various boards, if expert knowledge for representation of
various interests is at the core of the decision (for instance, decision to grant
access to stock exchange market from the Stock Exchange Commission);

5) decisions related to prognosis and risk assessment in areas like environmental
law and economic law;

6) decisions where at the core of decision are predetermined goals and issues in
the area of administrative and economic policies.?

The concept of freedom of evaluation in the case law of Latvian administrative
courts has been used at least since 2009. However, no research has been made
in the Latvian administrative law regarding the contents of this concept and
the consistency of its use in the court judgments. The only recent explanation of
this concept is included in the textbook of Administrative law: “In contrast to
the discretionary power, the court usually can review the application of provision
containing so-called indefinite legal terms. However, there are areas lacking
a complete review of application of indefinite legal terms. Such cases include
freedom of evaluation and not the discretionary power. Freedom of evaluation exists
only if the application of the legal term demands specific knowledge in a certain area.
The court usually reviews only whether an obvious error on significant procedural
breaches has been committed.” Therefore, the purpose of this article is to outline
the main elements of the concept of freedom of evaluation and identify problems of
its application.

The data obtained for this research were collected from the search engine of
government portal manas.tiesas.lv, where more than 300 judgments were found
containing the phrase novértejuma briviba (freedom of evaluation). A general look
at these judgments indicates that the concept has been used more frequently in
the recent years. During the research, all the judgments in which the court has used
the concept of freedom of evaluation in order to limit the scope of its review were
analysed.

1. Decisions regarding disability status and payments from
the medical risk fund

Most judgments using the concept of freedom of evaluation have been adopted
regarding decisions of the State Medical Commission for the Assessment of Health
Condition and Working Ability (hereinafter - the State Commission). The doctors of
the State Commission are entitled to adopted decisions on disability. The Disability

* Maurer H. Allgemeines Verwaltungsrecht. 17. Auflage, Verlag C.H. Beck, Minchen, 2009,
pp. 150-151; similar outlook: Peine F. J. Vacijas visparigas administrativas tiesibas [General
administrative law of Germany]. 4" revised edition. Vacijas Administrativa procesa likums
[Administrative Procedure Law of Germany]. Riga: Tiesu namu agentiira, 2002, pp. 68-69.

3 Briede J., Danovskis E., Kovalevska A. Administrativas tiesibas [Administrative Law]. Macibu
gramata. Riga: Tiesu namu agentiira, 2016, p. 34.
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Law* defines three groups of disability,’ and the main criteria for disability is the loss
of ability to work determined in percent. In the case law, the claimants ask to de-
termine that they correspond to a more severe disability group or object to conclu-
sion of a doctor if it states that the claimant does not correspond to the criteria for
disability.

The courts do not interfere with the medical observations and evaluations of
the person’s ability to work issued by doctors of the State Commission. The arguments
used by courts to limit their competence are mainly based on the professional
expertise necessary to adopt the decision and therefore a natural obstacle to overrule
the conclusions made by a professional body. For instance, the court has ruled that
“only doctors of the State Commission are entitled to determine whether the claimant
has such confinements of functioning that can be a basis for granting disability,
likewise, only these doctors are entitled to discern, how severe the confinements
are and what is the loss of ability to work in percent. The court [..] according to
its competence can only review whether the conclusions made by doctors are not
in obvious contradiction to the medical documentation and evidence in the case.”
The court has also stated that “evaluation of diagnosis, symptoms of ailment and
condition of health is the competence of doctors and not of the courts.”” “Evaluation
of confinements of functioning mainly is based on the professional experience of
doctors of the State Commission which has accrued by comparing and assessing
various similar cases. The court has no grounds to question this evaluation, since
from the materials of the case and the application does not stem, that the evaluation
of the experts is based on insufficient or not objective information.”

In general, a court judgment in these cases mainly is composed from citations
of legal provisions regulating evaluation and criteria of disability and contents of
the medical documentation. This is the court’s approach to reviewing whether
the decision corresponds with procedural rules and whether it is not arbitrary. This
is all that is required from the court in reviewing the legality of decisions passed
by the State Commission. Although a claimant can submit evidence that he has an

* Disability Law. Available at: https://likumi.lv/ta/en/en/id/211494-disability-law [last viewed

October 5, 2019].

a) Group I disability, if the loss of ability to work is in the amount of 80-100 percent, — very severe

disability,

b) Group II disability, if the loss of ability to work is in the amount of 60-79 percent, — severe

disability,

c) Group I1I disability, if the loss of ability to work is in the amount of 25-59 percent, — moderately

expressed disability.

¢ Judgment of Administrative Regional Court of 16 May 2019 in case No. A420204018, point
12. Available at: https://manas.tiesas.lv/eTiesasMvc/nolemumi/pdf/382965.pdf [last viewed
October S, 2019].

7 Judgment of Administrative Regional Court of 4 April 2016 in case No. A420328814, point
16. Available at: https://manas.tiesas.lv/eTiesasMvc/nolemumi/pdf/257777.pdf [last viewed
October S, 2019].

¢ Judgment of Administrative District Court of 7 May 2019 in case No. A420316518, point 12.
Available at: https://manas.tiesas.lv/eTiesasMvc/nolemumi/pdf/382280.pdf.pdf [last viewed
October S, 2019].
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ailment, or ask for an expertise, the expertise can only prove facts instead of giving
alegal evaluation of facts. Since the evaluation of facts in these cases demand specific
knowledge and professional expertise, a judge has no authority to make medical
statements and voice opinions of his own.

A similar approach is used in a rather recent category of cases concerning
payments from the medical risk fund. The Law on the Rights of Patients® provide
that a patient is entitled to compensation for any harm (including moral harm)
caused to his or her life or health, which has been caused by the medical practitioner
working in the medical treatment institution through his or her acts or failure to act
or caused by the conditions during medical treatment. Regulation of the Cabinet
of Ministers provide that the Health Inspection determine the amount of harm
in percent, taking into account various criteria (for instance, foreseeable course of
disease, circumstances and environment in the hospital, quality of life and prognosis
of life expectancy). It is evident that the legal regulation provides the Health
Inspection with a considerable freedom of evaluation, because the total amount
of harm is determined according to a variety of criteria, most of which require
particular professional experience and knowledge. It is not surprising that in these
cases the courts have also used the concept of freedom of evaluation in order to limit
their scope of review."

2. Decisions regarding exams and assessment evaluations

A classic example of freedom of evaluation both in Germany and Latvia
is the evaluation in exams. In Germany, the exam law (Priifungsrecht) exists
as a particular branch of administrative law with several textbooks written on
the subject.!’ In Latvia, the case law regarding exams is just developing, but seems
to be rather consistent. The courts have made judgments regarding examinations
in universities, the Road Safety Directorate (exam for obtaining a driving licence),
Data Protection Authority (exam of a data protection specialist), Insolvency Control
Service (qualification exam of an administrator), Notary Council (qualification exam
of a sworn notary), Association of Sworn Auditors (qualification exam of a sworn
auditor). In all these cases, the courts have consistently ruled that they are not
entitled to review the evaluation of exam. For instance, in a case regarding the exam
for obtaining a driving license, the court has ruled that “the knowledge and skills to
drive a vehicle is evaluated by an inspector in an exam. Therefore, the legal provision

® Law on the Rights of Patients. Available at: https://likumi.lv/ta/en/en/id/203008-law-on-the-
rights-of-patients [last viewed October S, 2019].

' For instance, Judgment of Administrative District Court of 17 April 2019 in case No. A420275718.
Available at: https://manas.tiesas.lv/eTiesasMvc/nolemumi/pdf/38080S.pdf  [last viewed
October S, 2019]; Judgment of Administrative District Court of S March 2019 in case
No. A420152218. Available at: https://manas.tiesas.lv/eTiesasMvc/nolemumi/pdf/377022.pdf
[last viewed October S, 2019].

For instance, Niehues N., Fischer E., Jeremias C. Priffungsrecht. 7. Auflage, Verlag C. H. Beck,
2018; Zimmerling W., Brehm R. Priifungsrecht: Verfahren — Vermeidbare Fehler — Rechtsschutz.
Heymanns Verlag GmbH, 2007.
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grants inspector the freedom of evaluation. Judicial review of such an evaluation is
limited. In case of freedom of evaluation, the court cannot review the conclusions
of an authority in substance, but can merely review whether the authority has not
committed an obvious error”"? “When reviewing complaints about evaluations of
exams, the competence of the courts is to review whether in the examination of
procedure the principle of procedural fairness and prohibition of arbitrariness have
been observed, as well as the principle of equality, that is, whether all persons had
equal opportunities, equal circumstances, and whether the knowledge of all persons
was evaluated in accordance with the same criteria. Therefore, the court cannot
review the evaluation in substance.”"?

However, sometimes courts base their reasoning regarding freedom of evaluation
on the premise that “an exam due to its unique situation cannot be repeated in
court in order to review knowledge: it would be a new exam and not the review of
knowledge demonstrated in the exam”.'* This reasoning is outdated. Indeed, in oral
exams and other exams that demand demonstration of practical skills (driving of
a vehicle, etc.) the reason why the exam cannot be reviewed in substance is mainly
practical — the exam cannot be reviewed just because the exam itself (demonstration
of skills and knowledge) cannot be repeated and therefore there is no evidence of
the demonstration. However, if the exam consists of written or otherwise recorded
answers, the exam does not have to be repeated in order to review the knowledge.
Hence, the reason behind the freedom of evaluation in exams is the fact that
a particular knowledge and expertise is needed in order to determine whether
the knowledge, skills and competencies of a person correspond to a certain level.
Academic freedom in universities also is a consideration. The Supreme Court has
stated that when the procedural rules of evaluation have been breached (insufficient
motivation of evaluation and possible non-objectivity), the illegal situation can be
remedied by repeatedly reviewing the written work.'?

The courts have also acknowledged the freedom of evaluation in assessment
processes in competition proceedings, insofar as the assessment is based on
professional competence of the decision maker. For instance, an associate professor
applied for a re-election. Despite the fact that he was the only contestant, the council
of professors voted not to elect the contestant. The contestant submitted an

» Judgment of Administrative Regional Court of 7 August 2018 in case No. A420356716, point 9.
Available at:  https://manas.tiesas.lv/eTiesasMvc/nolemumi/pdf/360434.pdf [last viewed
October S, 2019].

Y Judgment of Administrative District Court of 27 November 2012 in case No. A420645711,

point 8. Available at: https://manas.tiesas.lv/eTiesasMvc/nolemumi/pdf/123183.pdf [last viewed

October S, 2019].

Levits E. Generalklauzulas un iestades (tiesas) ricibas briviba (II) [General provisions and discretion

of an institution (court) II]. Likums un Tiesibas [Law and Rights]. No. 7(47), July 2003, p. 203. See,

for instance Judgment of Administrative District Court of 17 October 2017 in case No. A420163017,
point 10. Available at: https://manas.tiesas.lv/eTiesasMvc/nolemumi/pdf/332244.pdf [last viewed

October S, 2019].

5 Judgment of the Department of Administrative Cases of the Supreme Court of 02 March 2012
in case No. A42915709, point 12. Available at: https://manas.tiesas.lv/eTiesasMvc/nolemumi/
pdf/120687.pdf [last viewed October S, 2019].
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application to the court. The court, inter alia, stated that “taking in consideration
the autonomy of the university and the freedom of evaluation granted to the council
of professors in deciding on the suitability of the contestant, the court acknowledges
that the members of the council of professors are entitled to evaluate other criteria as
well, unless they are arbitrary. The decision of the council of professors can be based
on a vision of the council regarding reaching tasks and goals of the respective branch
or subbranch of science, the previous and planned contribution of the contestant in
reaching these goals, the attitude of the contestant towards his duties, in particular,
if a person has been elected previously, personal observations and experiences in
cooperation with the contestant. Therefore, taking into consideration the specifics
of the election process, the post of the associate professor is not acquired by merely
objective professional qualification criteria. [..] The court has no doubt regarding
legality of the contested decision, for evaluation criteria have not been chosen
arbitrarily, they are closely related with skills and tasks of an associate professor, and
there are no obvious errors of evaluation.”

Similar cases include assessment made by various commissions in contests
for distribution of public funding for various projects. For instance, in a case
where a contestant had been denied the funding for a scientific project, because
foreign experts had given to the contestant insufficient number of points to
receive the funding, the court ruled that it “cannot review the assessment given by
the foreign experts in substance, because the experts have the freedom of evaluation.
The freedom of evaluation is based on the professional experience and knowledge
of the expert. In case of the freedom of evaluation, the court only reviews whether
an obvious error or significant procedural breach has been committed.”"” A similar
reasoning has been given in other cases regarding assessment of commissions in
competitions for funding.'® It is important to emphasize that courts do not review
only those assessments which are based mainly on professional knowledge and
where the criteria stipulated by legal provisions per se demand subjective insight
and evaluation of the assessor. For instance, a criterion that a scientific project can
contribute to further development of the science is of a purely subjective character
and depends solely upon the judgment of an assessor. However, another criterion
in the same competition — previous experience of project manager in other similar
projects — can be objectively evaluated and therefore is fully reviewable by a court.

' Judgment of Adminstrative District Court of 23 April 2019 in case No. A420308013, points 12
and 15. Available at: https://manas.tiesas.lv/eTiesasMvc/nolemumi/pdf/381062.pdf [last viewed
October S,2019].

"7 Judgment of Administrative Regional Court of 21 June 2016 in case No. A420231314, point 11.
Available at: https://manas.tiesas.lv/eTiesasMvc/nolemumi/pdf/271003.pdf [last viewed
October S,2019].

% See, for instance Judgment of Administrative Regional Court of 4 June 2019 in case No. A420165318,
point 16. Available at: https://manas.tiesas.lv/eTiesasMvc/nolemumi/pdf/384508.pdf [last viewed
October 5,2019]; Judgment of Administrative District Court of 9 May 2018 in case No. A420226217,
point 8. Available at: https://manas.tiesas.lv/eTiesasMvc/nolemumi/pdf/352631.pdf [last viewed
October S,2019].
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3. Assessment made by supervisory bodies

The freedom of evaluation has been acknowledged by the courts in cases where
an institution applies provisions which grant a power to interpret facts in such
a manner that several interpretations are legitimate and well-grounded. Electronic
Communications Law" compels the Public Utilities Commission to ensure that
“electronic communications merchants in mutual settlement of payments for
the provision of the number portability service apply tariffs approximated to costs
and the direct charges of the end-user if there are such shall not be an obstacle to
the use of number portability service. The Regulator shall take the relevant decision
for achievement of this objective.” The Supreme Court has ruled that words “apply
tariffs approximated to costs” and “obstacle to the use of number portability service”
confers to the Commission the freedom of evaluation. The Supreme Court based
its conclusions mainly on the fact that the provisions are very abstract and that
the Court of the European Justice has also acknowledged “margin of appreciation”
for the Commission.*® It appears that the provision contains only a general principle
which even in one case cannot lead to a single mandatory result. Phrase “tariffs
approximated to costs” include economic evaluation of various facts and therefore
gives the Commission a significant freedom to decide on methods to be implemented
and facts to be taken into account.

Another example of freedom of evaluation conferred upon a supervisory
institution is the case where the Safety Police had published the annual report which
stated that a particular person posed a threat to national security. The Supreme
Court ruled that the Safety Police had a freedom of evaluation in assessing the risks
which pose a threat to national security.*'

In both cases, the legal provisions contain such general terms which cannot lead
to a single legitimate outcome and which in essence entrust authorities with making
assessments of facts not according to purely objective criteria, but by taking into
account values, economic considerations and forecasts. Since such considerations
can provide various outcomes, they are legal unless based on obviously erroneous
judgments or made in breach of procedural requirements.

4. Uncertainties and problems for future research

Although the courts have been rather cautious in limiting the scrutiny of their
review, it appears that there is one category of case law where use of the freedom

Electronic Communications Law. Available at: https://likumi.lv/ta/en/en/id/96611-electronic-

communications-law [last viewed October 13,2019].

* Judgment of the Department of Administrative Cases of the Supreme Court of 11 January 2013

in case No. A42680309, point 8. Available at: https://manas.tiesas.lv/eTiesasMvc/nolemumi/
pdf/123416.pdf [last viewed October 13, 2019].
Judgment of the Department of Administrative Cases of the Supreme Court of 31 May 2019 in
case No. A420220916, point 10. Available at: https://manas.tiesas.lv/eTiesasMvc/nolemumi/
pdf/384111.pdf [last viewed October 13, 2019].
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of evaluation concept seems to be misleading. Law “On Gambling and Lotteries™
provides that the municipal council “shall decide on the permit to operate gambling
on a case by case basis, if the operation of gambling on the particular premises does
not create substantial impairment to the interests of the State and the residents of
the respective administrative area.” In 2012, the Supreme Court ruled that words
“substantial impairment to the interests of the State and the residents of the respective
administrative area” confer to the council the freedom of evaluation.> However,
since then the courts have identified several criteria used by municipal council as
insufficient to deny a gambling permit. For instance, administrative courts have ruled
that such argument as “significant intensity of pedestrians” in the respective area does
not form sufficient grounds for denying a permit, unless the chances that a gambling
house is visited by persons who did not originally want to enter it increases. Such
considerations as nearby apartment houses or general negative attitude of residents
towards gambling are not sufficient to maintain that a “substantial impairment”
has been caused.”* The courts have also satisfied claims to issue gambling permits,
therefore judging that there is no “substantial impairment”. Consequently, in this
category of cases, the court does scrutinize the arguments of the municipal council
and quite rightly fills the content of the indefinite legal terms with its own merits.
Hence, this is not a situation, where a special knowledge or professional experience
would be mandatory in order to reach a decision. The conclusion that in this situation
there is no need to talk about the freedom of evaluation corresponds to the German
case law, where such indefinite legal terms as “important reasons” or “basis of public
common interest” have not been acknowledged as conferring upon the authority
the freedom of evaluation and thus limiting the scope of judicial review.*

If a legal provision confers upon an authority the freedom of evaluation,
the courts still are entitled to make a thorough examination of all aspects of the case
in order to check, whether the decision is not arbitrary (obviously, erroneous). If
a court finds that the decision is arbitrary, the only remedy it can usually grant is
declaring the decision illegal and repealing it. However, if a claimant has asked for
a more favourable decision (for instance, a higher disability group), the court is
generally not entitled to rule that the claimant should receive a higher disability
group. In those cases, the court can merely oblige the authority to pass the decision
once again. In general, such a solution prolongs the overall length of administrative
proceeding and sometimes might prove ineffective.

* On Gambling and Lotteries. Available at: https://likumi.lv/ta/en/en/id/122941-on-gambling-and-
lotteries [last viewed October 13,2019].

Judgment of the Administrative Department of the Supreme Court of 14 December 2012 in case
No. A42554407, point 8. Available at: https://manas.tiesas.lv/eTiesasMvc/nolemumi/pdf/123260.
pdf [last viewed October 13, 2019].

See, for instance, Judgment of the Administrative District Court of 1 August 2019 in case
No. A420295618, point 9. Available at: https://manas.tiesas.lv/eTiesasMvc/nolemumi/
pdf/388203.pdf [last viewed October 13,2019].

» Maurer H. Allgemeines Verwaltungsrecht. 17. Auflage, Verlag C. H. Beck, Mtinchen, 2009, p. 149.
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Another aspect worthy of consideration is to what extent and in which areas

the legislator can wilfully use legal provisions conferring upon the authorities
the freedom of evaluation and thus limiting the scrutiny of the judicial review.

Conclusions

The freedom of evaluation is a concept used by administrative courts to limit
the amount of scrutiny they use when reviewing the legality of administrative
actions. The freedom of evaluation refers to a concept or phrase in a legal
provision which, in order to apply it: 1) demands from the decision-maker
specific knowledge, professional experience or personal insight in evaluating
facts, making forecasts or assessing risks, and 2) allows various legitimate
evaluations.

Administrative courts have acknowledged the freedom of evaluation in decisions
regarding disability status, payments from the medical risk fund, examinations,
assessment evaluations in competitions and several decisions made by regulatory
or security authorities.

The concept of freedom of evaluation does not mean that a decision can be
arbitrary. Even when the freedom of evaluation is acknowledged, the court
is entitled to review all aspects of the decision in order to make sure that
the decision is based only on considerations stemming from the legal provision.
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Summary

Latvia is among the few countries in the world where voters have a right of legislative
initiatives or a right to submit draft laws in the Parliament. According to Article 78 of
the Constitution of the Republic of Latvia, the electors, in number comprising not
less than one tenth of the electorate, have the right to submit a fully elaborated draft
of an amendment to the Constitution or a law. However, in order to come as far as
submission of a draft law to the Saeima, the voters have to fulfil certain preconditions
stipulated in the Law “On National Referendum, Legislative Initiative and European
Citizens’ Initiative”, i.e. set up a group responsible for the draft law and submit to it
a fully elaborated draft law or draft amendments to the Constitution to be registered
at the Central Election Commission. Given that over time the Central Election
Commission has turned down several initiatives of signature collection due to detected
shortcomings, the article will discuss the practice established by this institution and
analyse conclusions from the case law that apply to content of a fully elaborated draft
law.

Keywords: totality of citizens, voters’ legislative initiative, initiative group, fully
elaborated draft law, national referendum, collection of signatures, the Central Election
Commission

Introduction

According to Article 2 (henceforth — Constitution), sovereign power in
Latvia belongs to the Latvian people and citizens of the Republic of Latvia having
a right to vote exercise this power on behalf of the totality of citizens. Article 64
of the Constitution stipulates that there are two legislative subjects in Latvia —
Parliament (the Saeima) and the people. Article 78 of the Constitution defines
the procedure according to which the voters exercise the right to legislative initiative
given to the people: “Electors, in number comprising not less than one tenth of
the electorate, have the right to submit a fully elaborated draft of an amendment
to the Constitution or of a law to the President, who shall present it to the Saeima.
If the Saeima does not adopt it without change as to its content, it shall then be
submitted to national referendum.” Totality of citizens of Latvia was granted these
rights on 7 November 1922, when the Constitution was promulgated and said article
has not been amended ever since. Procedure of implementation of voters’ legislative
initiative has always been regulated in greater detail by the law. Currently it is
regulated by the Law “On National Referendum, Legislative Initiative and European
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Citizens’ Initiative” adopted in 1994 (hereinafter — Law), although it has had several
significant amendments during the course of its existence.

When the Constitution was elaborated, the Constitutional Assembly initially
considered granting voters the initiative rights only concerning amendments of
the Constitution, i.e., the version of that time submitted for review envisaged that
no less than one fifth of the electorate would be entitled to submit to the President
fully elaborated draft amendments to the Constitution [..]>, however, eventually
the members of the Constitutional Assembly decided to attribute this right both to
laws and amendments to the Constitution. Rights of totality of citizens arising out
of Article 78 of the Constitution is an instrument practically used in life. In order to
reduce a likelihood of poor quality draft law being submitted, the Saeima adopted
amendments to the Law on 8 November 2012, stipulating stricter procedural steps
for initiating draft laws by the voters, including introduction of a requirement
to specify an initiative group responsible for the draft law (initiative group can
be a political party or an association of such, or an association established and
registered according to the procedure laid down in Associations and Foundations
Law and consisting of at least 10 voters)® and clearly defining competence of
the Central Election Commission (henceforth — CEC) in reviewing and registering
draft laws for further collection of signatures. Questions about rights of the voters to
initiate draft laws have been repeatedly discussed also in the Constitutional Court
and the Supreme Court, especially analysing content of the precondition put forth
for voters’ legislative initiatives that the draft law must be “fully elaborated” and
regarding scope of powers of the CEC during the registration process.

1. A concept of fully elaborated draft law

According to Article 78 of the Constitution, the voters are entitled to initiate
both draft amendments to the Constitution and draft laws. Besides, the procedure
of submission and criteria to be met do not differ for draft amendments to
the Constitution and draft laws, therefore, for the purpose of this article a term draft
law will imply also draft amendments to the Constitution. The voters can initiate
amendments to any existing law and completely new law.

According to Article 23(3) of the Law, the first steps of implementation of
voters’ legislative initiative begin at the moment when the initiative group submits
to CEC a submission of the draft law or draft amendments to the Constitution, in
support of which the collection of signatures is planned. The initiative group must
prepare a draft law or draft amendments to the Constitution fully elaborated in terms

! Law “On National Referendum, Legislative Initiative and European Citizens’ Initiative”. Available at:

https://likumi.lv/ta/en/en/id/58065-on-national-referendum-legislative-initiative-and-european-
citizens-initiative [last viewed October 25, 2019].

*  Transcript of the 20" sitting of the IV Session of the Constitutional Assembly 09.11.1921. Available
at: Latvijas Satversmes Sapulces stenogrammu izvilkums (1920-1922). Riga: Tiesu namu agentiira,
2006, p. 467.

3 See Article 23 of the Law.
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of form and content, in support of which collection of signatures is planned. Once
an initiative group has lodged a submission on draft law or draft amendments to
the Constitution to CEC, it must examine the submitted documentation and adopt
one of three decisions within 4S5 days: 1) to register the draft law; 2) to set a term
for correcting any faults in the submission and the draft law or draft amendment to
the Constitution (for example, in cases, when the title of the law must be specified,
the text of the draft law must be corrected in accordance with requirements of
the Latvian literary language and orthography, or terminology used in the draft law
must be specified); (3) to reject registration of the draft law.*

If the draft law submitted by the initiative group is registered, the CEC
announces 12 months of collection of signatures on certain draft law. If the support
mentioned in Article 78 of the Constitution is achieved during the period in question,
i.e. it has been signed by 1/10 of Latvian electorate, the draft law is submitted to
the State President according to Article 78 of the Constitution and he submits it for
consideration in the Saeima.

According to Article 23(5) of the Law, The Central Election Commission shall
refuse registration of the draft law or draft amendments to the Constitution only in
2 cases: firstly, if the initiative group does not conform to the requirements of the Law
(preconditions put forth to initiative groups was described above), or, secondly, if
the draft law or draft amendments to the Constitution is not fully elaborated in terms
of form or content (emphasis by the author).

When deciding on registration of the draft law submitted by the initiative group,
CEC may request information, explanations and opinions from public and municipal
authorities necessary for deciding on this issue, as well as to invite experts. Rights
implied in this law are exercised in practice, for example, when asking teaching staff
of law faculties of Latvian universities to provide opinions about a certain draft.

In actual life, initiative groups have often faced problems with meeting
the criterion of fully elaborated draft law, and therefore CEC has rejected registration
of the submitted draft laws. Information in possession of CEC reveals that from 2012
until now 12 initiatives have been registered®, whereas registration of 9 draft laws or
draft amendments to the Constitution were rejected®.

The Law states that a decision on rejecting registration of draft law or
draft amendments to the Constitution adopted by CEC can be appealed in
the Administrative Case Department of the Supreme Court. Several initiators have
exercised this right and consequently it has led to the case law in Latvia giving certain
criteria that a draft law should fulfil to qualify as fully elaborated.

*  See Article 23(4) of the Law.

See Initiatives registered for collection of signatures are available at: https://www.cvk.lv/lv/
iniciativas/veletaju-iniciativas/registretas-iniciativasand https: //www.cvk Iv/lv/iniciativas/veletaju-
iniciativas/iniciativas-par-kuram-parakstu-vaksana-noslegusies [last viewed October 28, 2019].
Initiatives with rejected registration available at: https://www.cvk.lv/lv/iniciativas/veletaju-
iniciativas/iniciativas-kuram-registracija-atteikta. [last viewed October 28, 2019].
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1.1. Scope of concept “fully elaborated draft law in terms of form”

A criterion that a draft law must be fully elaborated in terms of form requires
compliance with conditions of legal technique. Requirements for the form of the draft
law are primarily found in the Cabinet Regulation “Regulation on elaboration of
draft regulatory enactments™, as well as different guides to elaboration of regulatory
enactments.® Authoritative legal scientist from the 1920s, Prof. Karlis Dislers, at his
time pointed out that in order to deem a draft law to be fully elaborated in terms
of form, the draft law must clearly show “what existing laws or articles of laws are
cancelled or amended, and logically comprehensible content of amendments and
possible new articles”’ A draft law must contain legal provisions — it cannot be
formulated as a declarative statement or a conceptual proposal.'’

The Supreme Court in its judgement of year 2014 has pointed out that
according to provisions of the Rules of Procedure of the Saeima also draft law or
draft amendments to the Constitution submitted by the totality of citizens must be
executed as draft law. At the same time, it must be taken into account that formal
requirements must be constructed in a way to exclude drafts that are not suitable
due to formal shortcomings (for example, draft is not executed as draft law, draft has
unclear content, text has logic mistakes etc.).!

The draft law must also contain transitional provisions or provisions on
effectiveness of the law, if required so by the nature of amendments.'” As shown by
the practice of CEC, meeting of formal criterion usually has not been a difficulty
for the initiative groups, but initiative registrations were mainly rejected due to
shortcomings in the draft law’s content, making it not fully elaborated.

1.2. Scope of concept “fully elaborated draft law in terms of content”

Any law must comply with the legal system in terms of content. It means that
by using law application methodology and especially interpretation methodology,

7 'The Cabinet Regulation of 03.02.2009 No. 108. Regulation on Drafting Regulatory Enactments.
Latvijas Vestnesis, 17.02.2009. No. 26 (4012).

Normativo aktu projektu izstrades rokasgramata. [Handbook for Drafting Regulatory Enactments]
Riga: Valsts kanceleja. 2016. Available at: https://tai.mk.gov.lv/book/1/chapter/23 [last viewed
September 25, 2019].

Dislers K. Vai Centralajai vélésanu komisijai ir tiesiba parbaudit iesniegtos likumprojektus [Does
the Central Election Commission Have the Right to Verify the Submitted Draft Laws]. Jurists, No. S,
135.,136. 1, 1928.

Letter by the Department of Constitutional and Administrative Law of the Faculty of Law, University
of Latvia to CEC No. 2020-V10-36. Jurista Vards, No. 40 (739), 02.10.2012, p. 21.

""" Judgement of the Supreme Court of 28 March 2014 in case No. SA-3/2014, para. 9. Available at:
www.at.gov.lv [last viewed October 12, 2019].

Pastars E. Referendumu nedienas. Diena. 03.08.2002. Quoted from: Saeimas Juridiska biroja véstule
No. 12/13-3-n/36-11/12 Centralajai vélésanu komisijai. Jurista Vards, No. 40 (739), 02.10.2012,
p- 18.
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the law must be suitable and must not contradict legal provisions that are superior or
have a higher priority in power hierarchy."

During recent years, the case law in Latvia has become constant regarding
the content of a draft law to qualify as fully elaborated'’. As the Constitutional
Court stated in its decision of 19 December 2012 on termination of proceedings in
the so-called language referendum case's, a draft law cannot be deemed to be fully
elaborated in terms of content, if: 1) it intends to decide issues beyond the scope
of the law; 2) in case of acceptance it would contradict provisions, principles and
values implied in the Constitution; 3) in case of acceptance it would contradict
international liabilities of Latvia. The Supreme Court also constantly complies with
these evaluation criteria for a “fully elaborated” draft law, when examining cases on
appeal of CEC decisions, referring to said decision of the Constitutional Court. The
Venice Commission of the Council of Europe has also pointed out that a draft law
submitted for a referendum must comply with the legal provisions of the supreme law
authority, international law and principles of the European Parliament (democracy,
human rights and law governed state).'¢

In its practice, CEC has repeatedly rejected registration of draft laws that
contradicted the Constitution or international contracts binding to Latvia. For
example, registration of a draft law envisaging to introduce individual material
liability of the Saeima deputies, ministers and state secretaries, i.e. stating that these
officials are “individually materially liable for loss resulting from decisions taken,
signed or endorsed by such officials” was rejected and collection of signatures was
not started on the basis of contradiction to the Constitution.'” In this particular
situation, it was concluded that this draft law would contradict the principle of
unaccountability of the Saeima deputies stipulated in Article 28 of the Constitution,
namely, “Members of the Saeima may not be called to account by any judicial,
administrative or disciplinary process in connection with their voting or their
views as expressed during the execution of their duties. [..]” The said draft law was
interesting also because it envisaged holding these officials liable, however, the next
article stated that “Procedure of imposing the material liability shall be elaborated

B Judgement of the Supreme Court of 28 March 2014 in case No. SA-3/2014, para. 10, see also Letter
No. 12/13/-3-n/36-11/12 of the Saeima Legal Office to the Central Election Commission. Jurista
Vards, No. 40 (739), 02.10.2012, p. 18.

'* Judgement of the Supreme Court of 18 December 2013 in case No. 2013-06-01 and judgement
of 28 March 2014 in case No. SA-3/2014. Available at: www.at.gov.lv [last viewed September 25,
2019].

'S Decision of the Constitutional Court of 19 December 2012 in case No. 2012-03-01 on termination
of proceedings. Available at: https://likumi.lv/doc.php?id=253569 [last viewed September 25,
2019].

16 Code of Good Practice on Referendums, CDL-AD(2007)008rev, Venice, 16-17 March 2007, point
IIL3. Available at: http://wwwvenice.coe.int/webforms/documents/?pdf=CDLAD%282007%
29008-¢ [last viewed September 25, 2019].

"7 Decision by CEC of 19.05.2015 No. 4 and Decision of 02.04.2015. No. 3 “On the Draft Law
Submitted by the Association “Atvértas parvaldibas partneriba Latvija” On the Personal Liability of
Members of the Saeima, Ministers and Secretaries of the State”. Available at: https://www.cvk.lv/
pub/public/31136.html; https://www.cvk.lv/pub/public/31107.html; https://www.cvk.lv/pub/

public/31134.html [last viewed September 25, 2019].
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by the Cabinet of Ministers in a separate draft law to be submitted to the Saeima
within six months”. Regarding a version of this article, CEC referred to conclusions
of the Constitutional Court and pointed out that such article would contradict
the principle of legal certainty. The following requirement arises from the principle
of legal certainty: “a legal provision defining restrictions of fundamental rights of
a person must be clear and as accurate as possible.[..] Issuer of the legal provision
must take care of formulation of the legal provision to make it as unambiguous
as to allow correct interpretation and application, while a person could be aware
of the legal consequences of its application”.' Namely, this article of the draft law
is actually a thesis or a goal, but it does not define a mechanism for achieving it;
therefore, the draft law was considered as declarative and unclear, because if the voters
signed the draft law they would not have any clarity about its legal consequences and
what would be the practical mechanism of imposition of material liability.

Similarly, registration of a draft law intending to define a new case for referen-
dum at the level of law (instead of Constitution) was rejected and no collection
of signatures was started. Noteworthy, proposals promoted by various initiative
groups have been submitted to CEC with a shared idea — at the time when lats
was the national currency of Latvia — these initiative groups wanted to introduce
a new case for referendum at the level of law, i.e., to prescribe that official currency
change can be decided only in referendum. One of the initiatives that was submitted
in January 2013, envisaged amendments to the Law On the Bank of Latvia,
defining lats as the sole means of payment in Latvia — until the referendum decides
otherwise.'” Some initiatives tried to determine referendum arrangement formalities
in a new law “On participation of nation in change of legal means of payment in
the Republic of Latvia™’. In all these cases, CEC turned down registration of these
draft laws, providing a reasonable conclusion that introduction of a new case for
referendum is an issue of amendments to the Constitution for which the Saeima or
totality of citizens of Latvia must decide as a constitutional legislator. CEC referred
to Article 64 of the Constitution® and pointed out: “Since the Constitution clearly
lays down the cases of participation of the totality of citizens as public authority,

'8 See, for example, Judgement of the Constitutional Court of 28 June 2013 in case No. 2012-26-03,
para. 14. Available at: http://www.satv.tiesa.gov.lv/web/viewer.html?file=/wp-content/uploads/
2012/12/2012-26-03_Spriedums_ENG.pdf#search=2012-26-03 [last viewed September 11,2019].

" Decision by CEC of 18.03.2013 No. 14 On draft law “Amendments to the Law On the Bank of
Latvia” submitted by the initiative group. Available at: https://www.cvk.lv/pub/upload_file/14
pilnais.pdf [last viewed September 11,2019].

Decision by CEC of 31.01.2013. No. 5 On draft law “On nation’s participation in decision making
concerning a term of introduction of euro currency” submitted by the initiative group. Available at:
https://www.cvk.lv/pub/upload_file/PV%202013/31012013_CVK_lemums_Nr_5_izversts.
pdf [last viewed September 11, 2019]; Decision No. 35 of 18.09.2013 On draft law “On nation’s
participation in change of legal means of payment in the Republic of Latvia” submitted by association
“Latvie$u Biedriba”. Available at: https://www.cvk.lv/pub/upload_file/3S _pilnais.pdf [last viewed
September 11,2019]. See p. 11.

Article 64 of the Constitution stipulates: “The Saeima, and also the people, have the right to legislate,
in accordance with the procedures, and to the extent, provided for by this Constitution.” Namely, it
follows from this article that rights of the people as the legislator are restricted and their scope is
defined by the Constitution.
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the law or other regulatory enactment cannot include other cases for referendum. A
new referendum case, not previously defined in the Constitution, can be introduced
only via amending the Constitution, and the Saeima or the totality of citizens of
Latvia as constitutional legislator must collectively decide on that”** It must be
mentioned that in the decision of CEC discussed above, an emphasis was placed on
several aspects that show further potential contradictions also with the international
liabilities assumed by Latvia.

It has been admitted in the case law that a fully elaborated draft law in terms of
content is a draft law that does not contradict the international liabilities assumed
by the state. Initiative that aimed at amending Article 4 of the Constitution by
supplementing it with a sentence “National currency of Latvia is lats” lodged by
the voters was turned down by CEC in 2013 as non-compliant with international
liabilities of the state.® CEC concluded that an issue on means of payment in
Latvia is related to accession of Latvia to the European Union and participation
in the Economic and Monetary Union. Article 119 of Treaty on the Functioning of
the European Union list actions to be taken by the European Union and its Member
States within the framework of Economic and Monetary Union. One of activities to
be taken by the member state is also an introduction of a single currency. It means
that a question about means of payment in Latvia (keeping lats or introducing euro)
applies to conditions of being a part of the European Union and introduction of euro
is a liability undertaken with the international treaty.”* When examining the case
where the said decision of CEC was contested, the Supreme Court in its judgement
of year 2014 stated: “Term ‘fully elaborated’ found in Article 78 of the Constitution
must be understood as implying also a legislative initiative of such totality of citizens
that respects international liabilities of Latvia in a way that it provides measures
of preventing contradictions with international liabilities of Latvia before entering
in force of the law or amendments to the Constitution under the initiative or
concurrently with it. The draft law that would oppose the international liabilities of
Latvia in case of acceptance is not to be considered as ‘fully elaborated™.>

Any draft law or draft amendments to the Constitution submitted must
also have appropriate quality — it may not have internal contradictions of other
ambiguities. Besides, the entire text of a draft law must meet the criterion “fully
elaborated”, and even if the draft law does not qualify as fully elaborated in some
part, that shortcoming cannot be prevented and it must be admitted that the draft
law generally does not satisfy the requirements of Article 78 of the Constitution and
that shortcoming cannot be eliminated, for example, by excluding the unsuitable

22

Available at: https://www.cvk.lv/pub/upload_file/14 pilnais.pdf [last viewed September 11,
2019], paras 15, 16.

Decision by CEC of 14.05.2013. No. 17. On the draft law “Amendment to the Constitution of
the Republic of Latvia” submitted by the association “Par latu, pret eiro”. Available at: https://www.
cvk.lv/pub/upload_file/17_pilnais.pdf [last viewed September 11, 2019].

* TIbid.

» Judgement of the Supreme Court of the Republic of Latvia of 28 March 2014 in case
No. SA-3/2014. Available at: www.at.gov.lv [last viewed September 12,2019].
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part from text of the draft law.?® The draft law must be fully elaborated at the moment
of submission to CEC, and the submitter cannot claim that it could be improved
after registration or that improvements could be left to the Saeima.””

A precondition that the draft law must be fully elaborated is especially
important, because in compliance with Article 78 of the Constitution, if Saeima
failed to support the submitted draft law or adopted it with amendments in content,
this incomplete draft law would be presented for referendum and could end with
potential acceptance of “spoilage” Notwithstanding the fact that text of a draft law
submitted by the initiative group cannot be amended after its registration, one must
ensure that a draft that contradicts the basic values of democratic and legal state
would not be presented for referendum. According to Article 78 of the Constitution,
the same version of the draft law must be presented for referendum that was initiated
by 1/10 of electorate, and as the Constitutional Court has concluded: “[..] if poor
quality or anti-constitutional draft laws were presented for referendum on a regular
basis, the very idea of legislative initiative of voters would be levelled out and over
the course of time the civic activity of voters could decrease”?®

2. Restrictions of content of voters’ initiatives

The understanding that voters’ initiatives cannot pertain to issues that fall
within the competence of other bodies of state power has been consolidated in legal
science, for example, if the Constitution states that amnesty in Latvia is given by
the Saeima, the voters could not initiate a draft law on amnesty just like the voters
could not adopt the Rules of Procedure of the Saeima (because, according to Article
21 of the Constitution, it is an exclusive prerogative of the Saeima) etc. Professor
K. Diglers in his time specified that a totality of citizens may initiate adoption of only
abstract and general legal norms, but not administrative or jurisdictive acts.”

Pre-war legal science already discussed topics whether the voters were entitled
to initiate issues on cases mentioned in Article 73 of the Constitution, like the cases
that cannot be passed to referendum (i.e. budget and laws on borrowings, taxes,
customs, railway tariffs, military service, declaration and starting of war, conclude
peace, announcement of extraordinary situation and its termination, mobilisation
and demobilisation as well as contracts with other foreign countries). For example,

% See Decision by CEC of 19.05.2015 No.4, para. 8; Letter by the Saeima Legal Bureau No. 12/13-
3-n/36-11/12 to the Central Election Commission. Jurista Virds, No. 40 (739), 02.10.2012, p. 17.

¥ Article 12 of Decision No. 4 of 19.05.2015 by CEC; see also Article 17 of Decision No. 13 of
02.04.2015 by CEC.

* Judgement of the Constitutional Court of the Republic of Latvia of 18 December 2013 in

case No. 2013-06-01, para. 13.2. Available at: http://www.satv.tiesa.gov.lv/wp-content/

uploads/2016/02/2013-06-01_Spriedums.pdf [last viewed August 28, 2019].

Dislers K. Nekonstitucionals ierosindgjums [An Unconstitutional Proposal]. Jaundkds Zinas,

17.06.1927. Quoted from: Saeimas Juridiska biroja véstule, No0.12/13-3-n/36-11/12 Centralajai

vélésanu komisijai [Letter by the Saeima Legal Bureau No. 12/13-3-n/36-11/12 to the Central

Election Commission]. Jurista Virds, No. 40 (739), 02.10.2012, p. 18.
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professor K. Dislers in his work published in the 1930s pointed out that the restric-
tions mentioned in Article 73 of the Constitution pertain only to referendums but
not to initiation of laws. At the same time, the professor indicated that it would
be hard to imagine an actual life situation, where the voters submitted proposals
regarding budget or contracts with foreign countries, but if voters would like to
initiate a draft law, for example, on introduction of some new tax or cancellation
of an existing one, K. Dislers believed that people could not be denied of such
right.*® The professor specified that in these cases a draft law submitted by the voters
could become a law only if the Saeima adopted it. Namely, in K. Dislers’ opinion,
consequences mentioned in the second sentence of Article 78 of the Constitution —
if the Saeima did not accept the draft law lodged by the voters without amendments
in terms of content, it could not be passed for referendum — would not be applicable
to such cases.

The said issue has brought about polemics in contemporary law science. For
example, Dr. iur. I. Nikulceva has also stated in her doctoral thesis that she supports
the aforementioned conclusions of professor K. Dislers®, and she believes these
restrictions in case of doubt should be interpreted more narrowly. Meanwhile,
the experts of constitutional law J. Pleps and E. Pastars have pointed out that
the restrictions listed in Article 73 of the Constitution should also be applicable to
voters’ initiatives.* In the judgement of 2014 the Constitutional Court, in examining
a case, in which the primary issue to be reviewed did not pertain directly to restric-
tions upon voters’ initiative, noted, inter alia, that “voters’ rights to legislative initiative
are not applicable to draft laws, which, pursuant to Article 73 of the Satversme,
cannot be submitted for a national referendum”™. It must be added, that currently,
in 2019, a draft law “Amendment to the Law On Real Estate Tax” submitted by
an initiative group has been registered by CEC for collection of signatures, and it
envisages amendments to the law that a natural person’s only housing is not subject
to real estate tax if the property meets the criteria listed in the draft law.**

To consider draft amendments to the Constitution as fully elaborated, their
content must not contradict those provisions of the Constitution that the draft
amendments do not offer to amend: either the core of the Constitution or
the basic provision laid down in proclamation act of the State of Latvia that Latvia

3% Diglers K. Ievads Latvijas valststiesibu zinitné [Introduction to the Science of Latvian State Law].

Riga: A. Gulbis, 1930, p. 117.
Nikulceva I. Tautas nobalsosana un veélétaju likumdoganas iniciativa. Promocijas darbs [National
Referendum and Voters’ Legislative Initiative. Thesis]. Riga: Latvijas Universitate, 2012, pp. 94-95.

31

32 Pleps J., Pastars E. Vai tauta var Saeima iesniegt budzeta projektu [May the People Submit to

the Saeima a Draft Budget]. Jurista Virds, No.18 (251), 10.09.2002 and No. 19(252), 24.09.2002.
% Judgement of the Constitutional Court of the Republic of Latvia of 12 February 2014 in
case No. 2013-05-01, para. 14.4. Available at: http://www.satv.tiesa.gov.lv/wp-content/
uploads/2016/02/2013-05-01_Spriedums.pdf [last viewed September 19, 2019].
3 Available at: https://www.cvk.lv/uploads/files/Iniciativas/NIN_likumprojekta%20teksts.pdf [last
viewed September 19, 2019].
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is independent and democratic republic.”® At the end of 2011, when, according to
regulation of that time, a draft amendment to the Constitution signed by 1/10 of
electorate and envisaging to strengthen status of the Russian language as the second
official language® was submitted to the Saeima, public and layers’ community lit
up with discussions on whether the voters can initiate any kind of amendments
to the Constitution. In 2012, the Constitutional Law Commission set up under
auspices of the State President’s office, published its opinion “On constitutional
foundations of the State of Latvia and the inviolable core of the Constitution”,
which included the conclusion that voters did not have an unrestricted right to
initiate any constitutional amendments. Respectively, the Commission pointed
out that the Constitution holds values that cannot be amended, and one of such is
also the official state language, given that Latvia is a national State and the Latvian
language means the identity of this State.’” Also, the decision of December 2012 by
the Constitutional Court on termination of proceedings in case No. 2012-03-01 has
brought forward the notion of values enshrined in the Constitution, obliging every
legislation’s subject to stick to the principle — to act not only according to provisions
and principles of the Constitution, but also in keeping with the values, pointing
out that “not only a legislator implementing legislation rights independently —
the Saeima — but also a legislator exercising legislation rights in certain cases -
the nation — must comply with provisions of legal power and respect constitutional
values embedded therein* As pointed out by the Constitutional Court Judge
G. Kusins, referendum can amend the Constitution, if such amendment does not
exclude any element of Constitutional core or does not contradict any element
of Constitutional core. “It is possible to add to the core of the Satversme through
a national referendum; however, a totally different core of the Satversme may be
established only by adopting a new Satversme”*

CEC’s right to assess whether the draft law has been fully elaborated clearly
follows from regulation of the current law; however, CEC is not entitled to evaluate
usefulness of the draft law or to evaluate its acceptability or perform political

78. pants. Latvijas Republikas Satversmes komentari. [Article 78. The Commentaries of
the Constitution of the Republic of Latvia]. V nodala. Likumdosana. Autoru kolektivs prof.
R. Baloza zinatniska redakcija, Riga: Latvijas Véstnesis, 2019, p. 286.

Bérzing iesniedz Saeima likumprojektu par divvalodibu [Bérzing Submits to the Saeima a Draft
Law on Two Official Languages]. Leta. 20.12.2011. Available at: http://www.tvnetlv/zinas/
latvija/404238-berzins_iesniedz saeima_likumprojektu_par_divvalodibu [last viewed September
19,2019].

Latvijas valsts kodolu meklgjot [Searching for the Core of the State of Latvia]. Jurista Virds,
No. 6 (70S), 07.02.2012; Opinion by the Commission of Constitutional Law from 17.09.2012 on
the Constitutional Foundations of the State of Latvia and Inviolable Core of the Satversme. Available
at: http://www.president.lv/images/modules/items/PDF/17092012_Viedoklis 2.pdf  [last
viewed August 17, 2019].

Decision of the Constitutional Court of the Republic of Latvia of 19 December 2012 on Terminating
Legal Proceedings in case No. 2012-03-01. Latvijas Véstnesis, No. 200 (4803), 20.12.2012, para.
18.3.

Platace L. Veélétaju tiesibas ierosinat referendumus parmainu prieksa [Voters’ Right to Initiate
Referendums in the Wake of Changes]. 25.07.2012. Available at: http://m.lvportals.lv/visi/likumi-
prakse?id=2501932show=coment [last viewed August 17, 2019].
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assessment that can be done solely by the legislator — the Saeima or the people.*
CEC must perform only legal assessment of the draft law. As pointed out by
the Constitutional Court, CEC must register every draft law submitted by the voters,
except where it obviously (emphasized by author) has not been fully elaborated in
terms of content.*' If CEC establishes that a draft law is not fully elaborated, it adopts
a decision on refusing to register the draft law. As the Supreme Court has found,
the decision by which CEC refuses registration and transfer of a draft law submitted
by voters for collection of signatures is not to be recognised as being an administrative
act, because it is adopted within the framework of legislative procedure.*

Article 23" of the Law states that the initiative group can appeal the decision to
reject registration of a draft law or draft amendments to the Constitution adopted
by the CEC to the Department of Administrative Cases of the Supreme Court,
where it examines the case as the court of first instance, and it means that the case is
examined as to its merits.** Thus, in proceedings the Supreme Court must evaluate
whether the draft law submitted by the voters is fully elaborated.**

In practice, CEC decisions to reject registration of draft laws have been
appealed several times, including requests to the Supreme Court to oblige CEC
to approve legislative proposals for collection of signatures, and the court has also
been requested to enforce moral compensation.* Interestingly, the Supreme Court
has exercised rights arising out of the Law On Constitutional Court* and addressed
the Constitutional Court with an application requesting to evaluate compliance of
Article 23(5)(2) and Article 23'(1) of the Law with Article 1 of the Constitution.
The Supreme Court was concerned if the legal provision qualifying CEC to
evaluate voters’ initiatives in terms of content and qualifying the Supreme Court
to examine complaints about such decisions does not contradict the principle
of separation of powers.”” The Constitutional Court in its judgement passed in
2013 concluded that there was no contradiction between the contested law and

4 Judgement of the Constitutional Court of the Republic of Latvia of 18 December 2013 in
case No. 2013-06-01, para. 14.3. Available at: http://www.satv.tiesa.gov.lv/wp-content/
uploads/2016/02/2013-06-01_Spriedums.pdf [last viewed November 2, 2019].

# Ibid,, paras 14.3 and 15.4

# Decision of the Senate of the Supreme Court of the Republic of Latvia of 20 February 2013 in case
No. A420577912 SA-1/2013, para. 9.

# Administrative Procedure Law. Article 105(1). Available at: https://likumi.lv/ta/en/en/id/55567-

administrative-procedure-law [last viewed November 2, 2019].

# Judgement of the Constitutional Court of the Republic of Latvia of 18 December

2013 in case No. 2013-06-01. Available at: http://www.satv.tiesa.gov.lv/wp-content/
uploads/2016/02/2013-06-01_Spriedums.pdf, Article 15.4 [last viewed November 2, 2019].
Decision by the Supreme Court of the Republic of Latvia of 11 February 2013 in case
No. A420577912 SA- 1/2013. Available at: at.gov.lv/files/files/1-sa-2013.doc [last viewed
November 02, 2019].

# The Constitutional Court Law. Available at: https://likumilv/ta/en/en/id/63354-constitutional-
court-law [last viewed November 2, 2019].

4 See Decision of the Senate of the Supreme Court of the Republic of Latvia of 20 February 2013
in case No. A420577912 SA-1/2013, para. 9. Available at: at.gov.lv/files/files/ [last viewed
November 2, 2019]. With this decision the Supreme Court decided to amend the content of its
decision of 11.02.2013 on submission of the application to the Constitutional Court.
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Constitution — the Supreme Court must find out whether the draft law submitted
by the voters was really and obviously fully elaborated in terms of content and
whether CEC in its decision had legally justified non-compliance of the draft law
with the relevant legal provision.* The Constitutional Court also pointed out that
it had an exclusive competence to admit legal provisions to be non-compliant with
the legal provisions of the supreme legal powers and declare them invalid, however,
also the administrative court, within the framework of each case, had to make sure
that the applicable legal provision complied with legal provisions of the supreme
legal powers. Thus, the Constitutional Court decided that this regulation conformed
to Article 1 of the Constitution.*

Conclusions

1. The term fully elaborated draft law or amendments to the Constitution used in Article
78 of the Constitution includes criteria of both form and content of the draft
law. In practice, the initiative groups often had problems to fulfil a criterion of
fully elaborated draft law and, therefore, CEC had refused their registration for
further collection of signatures.

2. A criterion that a draft law must be fully elaborated in terms of form requires
compliance with conditions of legal technique. Proper form of a draft law
is defined in the Cabinet Regulation No. 108 “Regulation on executing of
draft legislative acts” Additionally, the draft law or draft amendments to
the Constitution submitted by the totality of citizens must be executed as draft
law, i.e., it must contain legal provisions and it cannot be executed as declarative
statement or conceptual proposal.

3. Regarding evaluation of the form of a draft law, one must take into consideration
a conclusion from the case law that formal requirements must be strict enough
to exclude drafts that cannot be applied due to formal shortcomings. Introducing
criteria that are too hard to attain could make this right of totality of citizens an
especially hard-to-implement procedure.

4. As shown by the practice, ie. decisions of CEC, meeting of formal criterion
usually has not been a difficulty for the initiative groups, but initiative registration
was mainly rejected, because the draft laws had not been fully elaborated in
terms of content.

S. Case law in Latvia has established certain features that a draft law must have
to be identified as fully elaborated in terms of content. The draft law cannot be

# Judgement of the Constitutional Court of the Republic of Latvia of 18 December 2013 in case
No. 2013-06-01, paras 15.3 and 15.4. Available at: http://www.satv.tiesa.gov.lv/wp-content/
uploads/2016/02/2013-06-01_Spriedums.pdf [last viewed November 2,2019].

# Ibid., para. 15.1.
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considered as fully elaborated in terms of content, if: 1) it intends to decide
issues beyond the scope of the law; 2) in case of acceptance it would contradict
provisions, principles and values implied in the Constitution; 3) in case of
acceptance it would contradict international liabilities of Latvia.

In particular, to consider draft amendments to the Constitution to be fully
elaborated, their content must not contradict either those provisions of
the Constitution that the draft amendments do not offer to amend, or the core
of the Constitution.

A draft law must be fully elaborated at the moment of submission to CEC, and
the submitter cannot use a pretence that it could be improved after registration
or that improvements could be left to the discretion of the Parliament.

The condition that the draft law must be fully elaborated is especially
important, because in compliance with Article 78 of the Constitution, if 1/10
of the electorate failed to support the submitted draft law or adopted it with
amendments, this incomplete draft law would be presented for referendum
and ended with potential acceptance of “spoilage” Notwithstanding the fact
that text of the draft law submitted by the initiative group cannot be amended
after its registration, it must be ensured that the draft law or amendment to
the Constitution contradicting the basic values of democratic and legal state
would not be presented for referendum.
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Summary

The purpose of the current paper is to address two questions. Firstly, whether and how
political rights and freedoms affect the extent and content of social rights. Secondly,
whether and how social rights impact an active enjoyment of political rights by citizens.
It has been established that social rights are an expression of public morality and
demonstrate the state’s sensitivity to the needs of the disadvantaged, and that political
rights are a sine qua non condition for exercising sovereign power by the nation. Political
rights are intended to vindicate natural social rights from the state and to defend
constitutional social rights at a level higher than the minimum. In turn, the absence
of social rights or their inadequacy prompts citizens to exercise political rights and
freedoms that serve to express dissatisfaction with the policies adopted by the state. It
has also been established that unemployment and, consequently, poverty (insufficient
protection of natural social rights) affects citizens” electoral activity and the voter
turnout rate, and hence, the exercise of the right to vote, fundamental to democracy.

Keywords: social rights, political rights, social minimum, constitutional court, right to
vote, turnout

Introduction

My article has neither a dogmatic nor an axiological dimension'. It is
a description of a relationship between political and social rights in Poland, based on
constitutional observation and political practice in recent years. The objective here
is to address two questions. Firstly, whether and how political rights and freedoms

! See Sokolewicz. W., Wotyczek K. Wolnosci i prawa polityczne. In: Konstytucja Rzeczypospolitej
Polskiej. Komentarz. Garlicki L., Zubik M. (eds.), Warszawa: Wydawnictwo Sejmowe, 2016,
pp- 308-324; Granat M. Dylematy konstytucyjnej zasady wolnoéci cztowieka. In: Mini-komentarz
dla Maksiprofesora. Ksiega jubileuszowa profesora Leszka Garlickiego, ed. Zubik M. Warszawa:
Wydawnictwo Sejmowe, 2017, pp. 246-261; Zubik M. Wolno$¢a prawo (pie¢ hipotez o stosowaniu
poje¢ konstytucyjnych dotyczacych praw czlowieka). Pasistwo i Prawo, No. 9, 2015, pp. 3-9;
Sokalska E. Human Rights from Historical and Philosophical Perspective (the Outline). In L'udské
Prava Veeraa Dnes. Povoda Vyznam L'udskych Préva Ich Ochrana v Pravnej Terminoldgiia
Praxi (Zbornik je sthrnom prispevkov z IIL ro¢nika medzindrodnej vedeckej konferencie
“Banskobystricka $kola pravnych dejin”, konanej v dnoch 15.-16. marca 2017 na pédle Pravnickej
fakulty Univerzity Mateja Bela v Banskej Bystrici), Skalo§ M., Turosik M. (eds.), Banska Bystrica:
Belianum, 2017, pp. 394-406.
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impact the extent and content of social rights. Secondly, whether and how social
rights impact an active enjoyment of political rights by citizens.

1. Preliminary assumptions

The starting point for further analysis is the four preliminary assumptions that
outline the background of an analysis of constitutional and political practice. They
refer to the provisions of the Constitution of 2 April 1997, as well as the constitutional
practice forged by the case law of the Constitutional Tribunal®.

Firstly, the Constitution of 2 April 1997 guarantees citizens a comprehensive
catalogue of political rights and freedoms, which have been continuously reinforced
since 1989, thus since the Polish nation’s regained the ability of self-determination.
The catalogue of those rights and freedoms includes: a) the freedom of association,
b) the freedom of association in trade unions, c) the right to participate in
a referendum and the right to vote, d) the freedom of peaceful assembly, e) the right
to submit petitions, f) the freedom of speech. Political rights and freedoms define
the attitude of citizens towards the state and its institutions, since they render it
possible, among other things, to elect representatives to the Sejm and Senate, local
government bodies, to formulate opinions and present them to public administration
authorities, control and criticize public authorities, to submit draft laws to Parliament,
to take decisions on important matters by referendum. They are of vital importance,
since they are necessary to exercise the sovereign power by the Nation (pursuant to
Article 4 of the Constitution, the supreme power is vested in the Nation. The Nation
is construed, according to the preamble to the Constitution, as all citizens.)

Secondly, on the one hand, the Constitution of 1997 does not qualify Poland as
a social welfare state such as Germany, Romania or Slovenia. However, Poland
is a state applying the principle of social justice’. It should also be pointed out
that the Constitution of 1997 was founded on the ruins of a socialist state, which
protected its citizens against poverty, albeit only in theory. The fathers of the Polish
Constitution, born and raised in the previous political system, felt a strong
attachment to the social rights featured in the Socialist Constitution of 22 July 1952.*
Therefore, they introduced these into the text of the Constitution. The catalogue
of social rights is very extensive and includes, for example, a) the right to safe and
hygienic conditions of work, b) the right to statutorily specified days free from work

2 The Constitution of the Republic of Poland of 2™ April, 1997, as published in Dziennik Set, No. 78,
item 483. English text of Constitution. Available at: https://www.sejm.gov.pl/prawo/konst/
angielski/kon1.htm [last viewed October 10, 2019].

“The distribution of justice, sometimes referred to as social justice, concerns the powers of
individuals in relation to a group of which individuals are part. In order for people to bring
something to the community, they must also receive something from it see Maryniarczyk A. O
wlasciwa miare sprawiedliwego dziatania. In: Sprawiedliwo$¢ — ideea rzeczywisto¢, Jaroszynski P,
Krapiec A. (eds.), Lublin: Fundacja “Lubelska Szkota Filozofii Chrzescijariskiej”, 2009, p. 35S.
Granat M. Konstytucja RP na tle osiagnie¢ konstytucjonalizmu polskiego. Przeglgd Sejmowy, No. 4,
2007, pp. 14-19.
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c) the right to social security, d) the right to health care services, financed from
public funds, e) the right of families, finding themselves in difficult material and
social circumstances — particularly those with many children or a single parent — to
special assistance from public authorities, f) education financed from public funds®.
I believe that social rights and, more broadly, social benefits, determine the state’s
attitude towards citizens who find themselves in a difficult life situation. They are
the expression of public morality’ and an expression of the state’s sensitivity to
the needs of the poor, sick, old and lonely people”.

Thirdly, the abovementioned social rights sound optimistic and may create
a sense of social security in Poland. This supposition, however, was not confirmed
by statistical data, since in 1997 the rate of unemployment in Poland reached
13 % and increased up to 20 % in 2004. In turn, the rate of extreme poverty
equalled 5.4 % and increased steadily to reach 12.5 % in 2005. Most Poles who
found themselves in a difficult financial situation caused by the transformation of
the economy, longed for a job, decent remuneration and housing. If we translate
those longings into legal language, Poles demanded the right to work, the right to
decent remuneration and the right to shelter, not guaranteed by the Constitution.
Although those rights were not and are not subject to constitutional protection, they
are not devoid of significance, as they are attached to the so-called human dignity?®.
Such a state of affairs is the reason why I refer to the right to work, the right to decent
remuneration and the right to housing as natural social rights.

To conclude the question of social regulations in the Constitution of 1997,
it should be pointed out that in addition to social rights, the legislator introduced
the so-called social policy principles, which also require the authorities of the state

5 The Constitution of the Republic of Poland of 2™ April, 1997, as published in Dziennik Ustaw,
No. 78, item 483. English text of Constitution [online] https:/ /www.sejm.gov.pl/prawo/konst/
angielski/konl.htm. More in Garlicki L. Wolnosci i prawa ekonomiczne, socjalne i kulturalne.
In: Konstytucja Rzeczypospolitej Polskiej. Komentarz, Garlicki L., Zubik M. (eds.), Warszawa:
Wydawnictwo Sejmowe, 2016, pp. 563-569; Bulajewski S., Dabrowski M. Wolnosci i prawa
ekonomiczne, socjalne i kulturalne. In: Wolno$ci i prawa czlowieka w Konstytucji Rzeczypospolitej
Polskiej, Chmaj M. (ed.), Warszawa: Wolters Kluwers, 2008, pp. 151-198.

“The Encyclical Rerum novarum of Leo XIII (Latin for new things or arrival of a new era) is one of
the most important documents on political and social issues. Prior to its publication, the Pope issued
about five other encyclicals on political, social and economic problems. The author thus established
the basis for the development of Catholic social teaching as a science. The main problems addressed
by the encyclical are the workers’ issue, but also poverty and poor social status of the population due
to the capitalism. Leo XIII calls for the state intervention in the economy, particularly in protecting
the helpless and those in need” — Jager R. Social and legal interaction. Banské Bystrica: Belianum,
2016, p. 86.

Kalisz A. Prawa socjalne w systemie prawnym oraz znaczenie w spoleczenistwie. Filozofia Publiczna
i Edukacja Demokratyczna, No. 1, 2014, pp. 77-102; Danowska-Prokop E. Narodziny prawa
socjalnego. Nieréwnosci Spoltecznea Wzrost Gospodarczy, No. 51,2017, p. 134.

Bosek L. Komentarz do Art. 30 Konstytucji Rzeczypospolitej Polskiej. In: Konstytucja RP Tom 1
Komentarz do Art. 1-86, Safjan M., Bosek L. (eds.), Warszawa: C.H. Beck, 2016; Granat M.
Godnos¢ czlowieka z Art. 30 Konstytucji RP jako wartos¢ i jako norma prawna. Paristwo i Prawo,
No. 8,2014, pp. 3-22.
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to adopt a policy reducing unemployment’ and an appropriate housing policy™.

However, they are not a source of subjective rights''. Moreover, the Constitution

guarantees the right to minimum wages, although “there is no constitutional

requirement for the amount of remuneration to correspond to the amount and
»12

quality of work™">.

Fourthly, the Constitutional Tribunal (hereinafter: CT) protects the
Constitution and protects the Constitutional rights and freedoms, including
social rights. However, the ability of asserting social rights before the CT is quite
severely limited. The court adopts a conservative attitude since: (a) social rights and
programmatic provisions may only be asserted before the CT to a minimum extent,
as it is the responsibility of the state to ensurea minimum (social) standard of living
and thus to satisfy fundamental existential needs (cf. CT judgments of 8 June 2010,
file ref. No. SK 37/09; 25 February 2014, file ref. No. SK 18/13); (b) the legislator
determines (acting in the framework of values and constitutional principles) “an
existential threshold corresponding to the minimum level of human consumption
needs under given socio-economic conditions” (see: CT judgment of 12 April
2011, file ref. No. SK 62/08); c) it is impossible to derive the right to a specific
social benefit of a specific amount from the constitutional regulation of social rights;
(d) when assessing cases with the social component, the CT deems it necessary
to preserve the budgetary balance, which also stems from the Constitution, since
the exercise of social rights generates considerable costs, and, moreover, such costs
are continuously increasing; (e) the Constitutional Tribunal does not intervene
if social rights are ensured at the minimum level; (f) natural social rights are not
subject to CT’s protection because they are not protected by the Constitution,
although the Court has held that eviction onto the streets is inadmissible in the light
of the human dignity principle".

2. How political rights and freedoms affect social rights

The above arrangements allow to formulate two questions. Firstly, are there
any legal instruments that let citizens vindicate natural social rights from the state?
Secondly, are there any legal instruments that permit the citizens to vindicate
constitutional social rights above the minimum level?

°  “Public authorities shall pursue policies conducive to satisfying the housing needs of citizens, in

particular combating homelessness, promoting the development of low-income housing and
supporting activities aimed at acquisition of a home by each citizen” (Art. 75.1 Constitution).
“Public authorities shall pursue policies conducive to satisfying the housing needs of citizens, in
particular combating homelessness, promoting the development of low-income housing and
supporting activities aimed at acquisition of a home by each citizen” (Art. 75.1 Constitution).
Bernaczyk M. Konstytucyjne obowiazki panstwa do podejmowania dziatan w zakresie zaspokajania
potrzeb mieszkaniowych jednostki. In: Realizacja i ochrona konstytucyjnych wolnosci i praw
jednostki w polskim porzadku prawnym, Jabloniski M. (ed.), Wroctaw, 2014, pp. 755-772.

Kuczma P. Prawa pracownicze. In: Realizacja i ochrona konstytucyjnych wolnosci i praw jednostki
w polskim porzadku prawnym, Jabloriski M. (ed.), Wroctaw, 2014, p. 565.

" Constitutional Tribunal judgment of 18 October 2017, file ref. No. K 27/18.
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Such instruments are political rights and freedoms that play an important role
in asserting social rights. In my opinion, the freedom of assembly, the right to strike,
the right to petition, the freedom of speech are used to articulate social demands.
They are tools for exercising pressure on the government, parliament, political
parties and other institutions responsible for social policy'.

The aforementioned supposition is confirmed by systemic practice. Social
movements were and are active all over the world (e.g. the yellow vests protest in
France; the movement of the outraged in the USA), and Poland is not an exception.
Polish teachers announced a strike in April 2019, and it was the largest social protest
in the history of Polish education. They demanded an increase of salaries (PLN
1 000) as well as improved working conditions. That movement was initially widely
supported by society. However, children having to remain at home and parents
forced to organize the corresponding care divided the public opinion". In the face of
declining public support and loss of remuneration for the non-working time, which
resulted in many teachers being left with no means of subsistence, the trade unions
suspended the strike. Eventually, the strikers received a slight increase of salaries.
In turn, police officers who do not have the right to strike received a high increase
(PLN 1 000). A difficult social situation forced them to a different form of protest,
namely, a few days before the national holiday, 30 000 police officers fell ill with
flu, which directly threatened public order and the internal security of the state'.
The illness spread quite quickly, and the ill police officers received extensive social
support (74 % of the population have a favourable opinion of police officers in
Poland). These circumstances exerted pressure on the government, which met
the demands of police officers'”. Another type of protest was used by people with
disabilities, who also do not exercise their right to strike, since most of them are
not employed. In order to exert pressure on the government and the parliament,
as well as to draw attention to their difficult social situation, they organized
a permanent assembly in the parliament building, occupying it for 40 days. Strong
public support and justified demands for social rights had an impact on the position
of the government, which initially adopted a rigid approach only to finally accept
some of the demands of people with disabilities'®. Ultimately, the parliament passed

In the doctrine of the law it is argued that neither the breadth nor the depth of the constitutional
regulation of social rights proves the “social” nature of the state. They are states without
a constitutional regulation of social rights, emboding the protection of citizens in a difficult life
situation. See Jagielski M. Constitutional regulation of social and economic matter (theoretical
aspects). Gdansk Law Studies, Vol. XXXI, 2014, pp. 589-602.

Tomaszewicz Z. Teachers will not be happy. There is a new poll — Poles say what they think about
their protest. Available at: https://natemat.pl/270193,czy-polacy-popieraja-strajk-nauczycieli-jest-
nowy-sondaz-kantar [last viewed October 13,2019].

Matlacz A. Police officers ended the protest. They fought earlier pensions and full overtime.
Available at: https://www.prawo.pl/kadry/koniec-protestu-policjantow-ze-zwolnieniami-
chorobowymi,326560.html [last viewed October 12, 2019].

Parents of disabled children occupy the Sejm. Gazeta Prawna. Pl. Available at: https://
www.gazetaprawna.pl/artykuly/785566,rodzice-niepelnosprawnych-dzieci-okupuja-sejm.html [last
viewed October 12,2019].

'8 Ibid.



82 SECTION 1. Constitutionality and Sustainable Development of the State

the Solidarity Fund Act, imposing a solidarity tax on the highest-earning Poles.
Thereby, the government found resources to finance social benefits for the disabled.

The three different social movements outlined above lead to the following
conclusions. First of all, political rights are intended to pursue natural social rights and
constitutional social rights from the state at a level above the minimum. Moreover,
some political rights are effective if they are exercised collectively. Besides, the power
of some political rights depends on the power of the social group demanding social
benefits. Finally, the power of political rights also depends on the power of public
support. The more citizens support social demands, the greater the chance of success.

3. How social rights affect political rights and freedoms

The relation of political rights and freedoms to social rights was outlined above.
The question arises as to whether social rights can affect political rights and freedoms
and the intensity with which they are exercised by citizens.

Firstly, an inadequate social policy of the state triggers the citizens’ need to
contest the actions of the government. To this end, they exercise political rights and
freedoms, advancing demands, criticizing public authorities, organizing protests and
strikes. By means of political rights and freedoms, citizens express their objection to
the government and the social policy it follows.

Secondly, social rights or social benefits are “used” by political parties in
the election game. Social policy and social promises are an important element of
electoral campaigns. They are also among the decisive factors for an electoral
success. In addition, promises of social benefits also provide incentives for citizens
to participate in elections. Thus, for example, in the parliamentary elections of 2015
the two major political parties made promises of a social nature. Among other
things, the voters were tempted by cheap housing for the young, lower retirement
age for women (60), cheap student loans, a one-time allowance for young workers in
the amount of PLN 4 000, a monthly allowance for the second and subsequent child
in a family — PLN 500. As a result, the elections were won by a party whose political
agenda was based on extensive social support for families with children and for
the elderly, while voter turnout increased slightly from 48.92 % in 2011 to 50.92 %
in 2015". Yet, the European Parliament elections held in May 2019 are an interesting
example. It was the first time that political parties made quite extensive promises of
social benefits in the EP elections. They were in no way related to the presence of
Poland in the EU. Parties tempted voters with pledges like an additional annual bonus
retirement pension, a reduction in taxes for the young, a monthly allowance of PLN
500 per child. Promises of social benefits seem to have been decisive for the electoral
success of the Eurosceptic party, although as many as 91 % of Polish citizens are
Euroenthusiasts. In addition, a record increase in voter turnout to the EP was

!9 Report on elections to the Sejm of the Republic of Poland and the Senate of the Republic of Poland
held on 25 October 201S. Available at: https://parlament201S.pkw.gov.pl/pliki/ 1447076581 _
SPRAWOZDANIE.pdf [last viewed October 12,2019].
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reported in Poland, from 23.83 % in 2014 to 45.58 % in 2019.* The increase in voter
turnout accompanied the elections to the national parliament on 13 October 2019.
For the first time since 1989 (the first free elections in Poland), the turnout of voters
exceeded 60 %. It must also be pointed out that the social factor was heavily featured
in the election campaign. The promises included elimination of income tax, raising
the minimum remuneration to PLN 4 000, exempting young business operators
from social security contributions, PLN S medications or abolishing income tax on
pensions. In total, the voter turnout reached 61.74 %, and the elections were once
again won by the party offering Poles an extensive system of social benefits.

Thirdly, it is possible to notice a link between the level of natural social rights
and active participation of citizens in elections.
a) Parliamentary elections in 2005:
« the lowest turnout (40.57 %);
« one of the highest unemployment rates (17.6 %);
« the voter turnout in the district with the highest unemployment (Warmia-
Masuria, 27 % unemployment) — 44 %;
« thevoter turnout in the district with the lowest unemployment (Mazowieckie,
13.8 % unemployment) — 54 %.
b) Parliamentary elections in 2019:
« the highest turnout (61.74 %)*;
« the lowest unemployment rate (5.1 %, according to International Monetary
Fund - 3.5 %);
« the voter turnout in the district with the highest unemployment (Warmia-
Masuria, 8.6 % unemployment) — 53.61 %;
« the voter turnout in the district with the lowest unemployment (Greater
Poland, 2.8 % unemployment) — 62.95 %.

The above figures indicate that the rate of unemployment directly impacts
the voter turnout. 62.70 % of eligible voters participated in the first free elections
held on 4 June 1989, whereby the rate of unemployment reached 0.3 % in early
1990, while at the end of 1990 there was a significant increase in the number of
the unemployed (approximately S %). In the elections to the national parliament
held on 13 October 2019, the highest voter turnout in over 30 years and concurrently
the lowest rate of registered unemployment was recorded.

Information of the National Electoral Commission. Available at: https://pe2019.pkw.gov.pl/
pe2019/pl/frekwencja/pl [last viewed October 12,2019].

Announcement of the National Electoral Commission of 14 October 2019 on the results of
the elections to the Sejm of the Republic of Poland on 13 October 2019. Available at: https://pkw.
gov.pl/pliki/1571084597_obwieszczenie_sejm.pdf [last viewed October 20, 2019].
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Conclusions

In conclusion, it must be noted that, firstly, political rights are the cornerstone
of democracy and the attitude of the state to those in need determines the stand-
ing of democracy. Social rights express public morality and are a demonstration
of the state’s sensitivity. Secondly, political rights are a sine qua non condition for
the exercise of sovereign power by the nation. It also serves as a tool to vindicate
natural social rights from the state and to assert constitutional social rights at a level
above the minimum. Thirdly, the absence of social rights or their inadequacy acti-
vates citizens to exercise their political rights and freedoms, which serve to express
their dissatisfaction with the state’s policies. Fourthly, the rate of unemployment
and, consequently, poverty (insufficient protection of natural social rights) affects
the electoral activity of citizens and the rate of voter turnout, and hence the exercise
of the right to vote, which is fundamental in democracy.
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Summary

During the Soviet occupation, it was emphasised that the University of Latvia had been
founded by the head of the Latvian Socialist Soviet Republic P. Stu¢ka on 8 February
1919. Research has uncovered that the following dates in the establishing of the University
of Latvia should be recognised as important from the legal perspective: the decision of
the People’s Council of Latvia of 1S July 1919 on establishing the Latvian Higher School,
and the order of 3 August of the Provisional Government of Latvia “On taking over Riga
Polytechnical Institute”. These decisions and not the decree of Stutka paved the legal
grounds for the opening of the University of Latvia on 28 September 1919.

Keywords: national higher school, the University of Latvia, the Latvian State University

Introduction

During the Soviet occupation, it was emphasised that the University of Latvia

had been founded by the head of the Latvian Socialist Soviet Republic Péteris Stucka
(1865-1932), and 8 February 1919' was indicated as the date of its foundation.
It was further explained that, later on, “in the bourgeois Latvia’, the University
of Latvia had been formed on the basis of the higher school founded by Stucka.”
This Soviet myth, according to which the University of Latvia was the very same
Latvian Higher School founded by Stucka, remained unrevised even at the time of
the Atmoda [the Awakening]. Ilgonis Bite wrote the following on 4 February 1989 to
honour the 70" anniversary of the University of Latvia:

[..] the Bolshevik men in power paid most serious attention to the establishment and
formation of a higher school, and, already about a month after their entry in Riga,
issued a decree (dated 8 February 1919, signed by Peteris Stucka) on the Higher
School of the Soviet Latvia [..] The first chord in the emergence of the Latvian State
University was thus struck. In its turn, the opening of the Latvian Higher School took
place on 28 September 1919, with the participation of the President of the People’s
Council Janis Cakste.®

1

1919. gada 8. februara Latvijas Socialistiskas valdibas dekréts “Par Latvijas augstskolas dibinaganu”
[The Decision of the Latvian Socialist Government “On the Establishment of the Latvian Higher
School”]. In: Cina, No. 26, 08.02.1919, p. 1.

Pétera Stuckas Latvijas Valsts universitite 40 gados (1919-1959) [Péteris Stucka’s Latvian State
University in 40 years (1919-1959)]. Jurgens J. (ed.), Riga: Latvijas valsts izdevnieciba, 1959,
pp- 3, 4.

Bite I. P. “Celdamas augstaki” Stuckas Latvijas Valsts Universitatei 70 [“Rising higher” Stucka’s
Latvian State University Turns 70]. In: Literatira un Maksla, No. 5, 04.02.1989, p. 2.
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In this concept, the establishment of the University was divided into two parts,
with Péteris Stucka laying the legal foundation, and Janis Cakste (1859-1927)
accomplishing the actual opening. This is rather illogical from both the historic and
the legal perspective. Stu¢ka and Cakste represented two different and mutually
negating states. Thirty years have passed since the Atmoda period, and the legal
twists and turns in establishing the University of Latvia should have been figured out
by now. However, what we find in Wikipedia is exactly the same text from the 1989
publication as cited above.* This seems to lack importance, as we are aware that
Wikipedia is not a reliable source, but in the Constitution of the University of Latvia
we have the same explanation of University’s establishment. *

A number of books about the University of Latvia has been published to
date. Every anniversary of the University sees a solemn launch of a new book.
This tradition, which was started in the interwar period of the 20" century,
more precisely, in 1929, when the 10" anniversary of the UL was celebrated,
continued during the years of the Soviet power, as well as after the restoration of
independence of the Republic of Latvia.® The books seem to be concerned with one
and the same higher education institution, yet there are substantial differences not
only between the names for the institution and its public tasks, but also between
the facts about the establishment of the university and the continuity of institutions,
namely, whether the University of Latvia established by the Republic of Latvia is
the successor of the Latvian Higher School founded by Péteris Stucka’s government
of the Latvian Soviet Socialist Republic, or, as it was written in the Soviet literature,
the two universities are one and the same. This question is further complicated by
the fact that the University of Latvia was also first established as the Latvian Higher
School,” and both of the aforementioned names were used interchangeably for
several years after the establishment of the institution (until 1923).*

* Latvijas Universitate [University of Latvia]. In: Wikipedia. Available at: https://lv.wikipedia.org/
wiki/Latvijas_Universit%C4%81te [last viewed July 11,2019].

Latvijas Universitates Satversme piepemta LU Satversmes sapulces sédé 29.03.96. un grozijumi,
kas pienemti LU Satversmes sapulces sédé 16.12.96., LU Satversmes sapulces sédé 10.05.2001,
LU Satversmes sapulcé 22.02.2006. [The Constitution of the University of Latvia was adopted
at a meeting of the Constituent Assembly of the University of Latvia on March 29, 1996, and
amendments adopted at a meeting of the Constituent Assembly of the University of Latvia
December 16, 1996, at a meeting of the Constituent Assembly of the University of Latvia May 10,
2001, at the Constituent Assembly of the University of Latvia February 22, 2006]. Available at:
https://likumi.lv/doc.php?id=46864 [last viewed September 26, 2019].

¢ Latvijas Universitate 1919.-1929. [University of Latvia. 1919-1929]. Riga: Latvijas Universittes
izdevums, 1929, Latvijas Universitate 20 gados 1919-1939. [University of Latvia in 20 years. 1919~
1939. Part I]. Riga: Latvijas Universitate, I dala, 1939, Latvijas Universitate 20 gados 1919-1939.
[University of Latvia in 20 years. 1919-1939. Part II] Riga: Latvijas Universitate, IT dala, 1939,
Pétera Stuckas Latvijas Valsts universitite 40 gados (1919-1959). Jurgens J. (ed.), Riga: Latvijas
valsts izdevnieciba, 1959, etc.

The Commission for Organising the Latvian Higher School was created on 1 September 1919,
LVVA 7427. f. 6. apr. 325. lieta, p. 80. The press, too, wrote about the establishment of the Latvian
Higher School, e.g.: Latvijas Augstskola. In: Socialdemokrats, No. 75, 29.09.1919, p. 1.

¢ LVVA 7427.f. 6.apr. 372 lieta 79, p. 80.
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This year is the centenary of the University of Latvia, and in this research
the author will analyse regulations, shorthand reports of the sittings of the People’s
Council of Latvia, the surviving documents of the Council for Organising
the University of Latvia, as well as other archive and press materials, to study
the process of establishing the University of Latvia.

1. The three governments in Latvia 1918/1919 and
their universities

In 1918/1919, three statehoods were established in what is now the territory of
Latvia. Some other statehood ideas were also considered at the time, floating around
with no attempt being made to implement them — for example, a state of the Balts,
i.e. Latvians and Lithuanians.” Tumultuous as the end-of-war time was, it did not
prevent every power that felt a halfway safe governor of the territory of Latvia from
expeditiously addressing the top-priority tasks, the first of which was to establish an
own higher school.

“In the waning years of World War I (1917-1918), the thought about the times
of the “Livonian Order’s omnipotence” came alive again with a new vigour. This
conviction was bolstered by the presence in the Baltic of Kaiser’s Germany’s
occupation military force, by the collapse of the Russian Empire and the Bolsheviks
coming to power in Russia.”'° The German Kaiser acknowledged the sovereignty of
Vidzeme, Estonia, Riga and Saaremaa on 22 September 1918."" This news reached
the addressees only on 17 October, and the members of the independent commission
of the United Land Council, based on the German communication of 22 September,
decided to start activities for the formation of the Baltic Duchy, inviting the Duchy
of Kurzeme to participate.'> Concurrently with the formation of the state, work was
being done to create an appropriate higher school. Thus, in October 1918 the German
occupation power renewed RPI as the Baltic Technical Higher School (German:
Baltische Technische Hochschule), adjusting it to the German Empire’s requirements
for higher education institutions. This process could be complicated, because RPI, in
the same way as plants and factories, had been evacuated during World War I deeper
into the empire away from the front line, and all the RPI resources — either material
or human — were no longer available in Riga. The stipulated language of instruction
at the Baltic Technical Higher School was German. The statutes of the higher school

Lazding J. Konstitucionalisma pirmsakumi un nerealizétie valstiskumi Latvija [The beginning of
constitutionalism and unrealized statehoods in Latvia]. In: Jurista Vards. No 23 (774), 11.06.2013.
Available at: https://juristavards.lv/doc/257350-konstitucionalisma-pirmsakumi-un-nerealizetie-
valstiskumi-latvija/ [last viewed July 10, 2019].

10 Tbid.

Wilhelm I. Graf von Hertling. Anerkennung der Unabhingigkeit von Livland, Estland, Riga und
Oesel durch das Deutsche Reich. In: Rigische Zeitung, No. 243, 19.10.1918, p. 1.

2 Lazding J., 2013.
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were approved by the German Military Administration on 15 October 1918."* On
18 October 1918, the periodical Rigische Nachrichten informed that Kaiser Wilhelm
I had sent a telegram with greetings to the newly established Baltic Technical Higher
School."*

The thought about their own independent state had grown in the national self-
consciousness of Latvians. Therefore, simultaneously with the attempts to renew
Livonia, that is, in the autumn of 1918, Latvian national political forces were trying
to gain Germany’s support for Latvian independence, so that Germany “would not
throw obstacles in the way of the Latvian people to the immediate start of building
an independent state”’> On 18 November 1918, Latvian national political forces,
formed into the People’s Council of Latvia, proclaimed the Republic of Latvia.'®

Professor Janis Lazdin$ writes: “On the very same day that the People’s Council
proclaimed the Republic of Latvia, “other Latvian people” — Bolsheviks — decided
at the 17 Conference of the Latvian Social-Democracy that “Latvia is a connected
commune, a constituent of the Russian Socialist Federative Soviet Republic, [and
that] the Latvian issue is only resolvable in the interests of the proletariat along with
the consolidation in Latvia of the power of the proletariat, which is only possible
through international socialist revolution.”””” On 17 December 1918, the Latvian
Soviet Socialist Republic was proclaimed.”® On 3 January 1919, the Bolshevik forces
entered Riga and took over almost the entire territory of Latvia in a short time. Thus,
shortly after the proclamation of the Republic of Latvia, the Latvian Socialist Soviet
Republic was proclaimed to be ruled by Péteris Stucka’s government.” Stucka’s
government, too, appreciated the national importance of education. Therefore, one
of its first steps was to reform the education system in accordance with the Marxist
views: education must not be influenced by any religion and must be available to
everyone on completely equal terms. Thus, it was established that education in all
schools was free, and religious education in schools was prohibited. All Latvian
schoolteachers had to be elected by the councils of workers’ and landless peasants’

Zigmunde A. Baltijas Tehniska augstskola [Baltic Technical University]. In: Zindtpu vésture un

muzejnieciba. LU raksti, Vol. 639, Riga: LU, 2001, p. 36.

" Kaisertelegramm an die Baltische Technische Hochschule. In: Rigische Zeitung, No. 242, 18.10.1918,
p- 1.

S LVVA 6033, f. 1. apr. 35, pp. 1, 57.

1918. gada 18. novembra Latvijas Tautas Padomes uzsaukums: Latvijas pilsoniem! [The address by

the People’s Council of Latvia on 18 November 1918: to the nationals of Latvia!]. In: Latvijas valsts

tiesibu avoti. Valsts dibinasana — neatkaribas atjauno$ana. Dokumenti un komentari. Riga: Tiesu

namu agentira, 2015, p. 54.

7 Lazdins J., 2013.

18 Pgtera Stuckas Latvijas Valsts universitate 40 gados (1919-1959), 1959, p. 7.

Bleiere D., Butulis 1., Feldmanis I., Stranga A., Zunda A. Latvijas vésture 20. gadsimts [History of

Latvia 20" Century]. Otrais papildinatais izdevums. Riga: Jumava, 2005, p. 113.
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deputies.” The reform introduced the Latvian language in the system of education in
addition to Russian as the language of instruction.*!

On 8 February 1919, RPI was closed down by a decree signed by Péteris Stucka:
“its professors, assistants, service staff and other employees shall be considered
(as of today) dismissed.” In its stead, the Latvian Higher School was established
and transferred to the jurisdiction of the Commissariat of Education® headed by
Janis Bérzins (1881-1938).2* In a 1959 book about the University of Latvia, the need
for a new higher school was explained, as follows: “Even though Riga Polytechnical
Institute was located in the territory of Latvia, it could not be viewed as a Latvian
national higher school. All training in it before 1896 was carried out in German,
and after 1896 — in Russian. [..] And, what is especially important, the Institute did
not satisfy, or plan to satisfy, Latvia’s need for specialists in medicine, humanities
and other branches of science and arts; it was mainly preparing engineers.”
Consequently, the LSSR also understood the necessity for higher education in
Latvian allowing to prepare specialists needed by the state. Hence, in this respect,
there is no particular contradiction with the concept that every state needs its
own university. There was, however, a substantial departure from the requirements
for classical higher education — before everything else, in the candidate admission
requirements set out in the Commissariat of Education Regulation of 8 February 1919
on the Latvian Higher School. Not only did it contain the gender equality principle
and age restrictions, namely, it granted the right to study from the age of 16, but it
also included the provision that students should be admitted “without certificates of
previous education, and no admission exams are held.””® Thus, an age prerequisite
and not the literacy requirement was set for studying at the Higher School. While
only gymnasium graduates are normally admitted to classical university, Stucka’s
government did not set such requirements for admission to the Latvian Higher
School. Nor were any education or work experience criteria set for selecting
the Higher School teachers.”” In other words, although a higher school was founded,
it cannot be firmly concluded from the requirements for teachers and candidates
that it was a full-scale university, that is, a higher education institution where an
individual under the tutelage of professors continues education after graduating from
secondary school. Rather, it was either a peculiar communist alternative to a classical
bourgeois university, ensuring a possibility to study for all those willing, or a model

20 Patera Stuckas Latvijas Valsts universitate 40 gados (1919-1959), 1959, p. 8.

21 1919. gada 8. februara LSPR Izglitibas komisariata noteikumi par Latvijas Augstskolu [February 8,

1919 Regulations of the LSSR Education Commission on the Latvian Higher School]. In: Cina,

No. 26, 08.02.1919, p. 1.

1919. gada 8. februara Latvijas Socialistiskas valdibas dekréts “Par Latvijas augstskolas dibinaganu”

[The Decision of the Latvian Socialist Government “On the Establishment of the Latvian Higher

School”]. In: Cina, No. 26, 08.02.1919, p. 1.

2 Ibid.

 Latvijas enciklopédija [Latvian Encyclopaedia]. 1** volume. Riga: Valérija Belokona izdevnieciba.
2002. pp. 632, 633.

25 Pétera Stuckas Latvijas Valsts universitate 40 gados (1919-1959), 1959, p. 9.
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of people’s university, that is, an institution for further training of adults, similar to
those established in, e.g., the Weimar Republic.”® It was provided that the students
would be obtaining not only a diploma of full education, but also certificates of
attending particular study courses.” Different levels of knowledge among students
inevitably caused problems in the process of studies. Although the Latvian Higher
School only worked for a few months, it encountered considerable difficulties.*

There were three governments in Latvia in the spring of 1919: Karlis Ulmanis’
(1877-1942) government, which was supported by the allies, particularly Great
Britain; Andrievs Niedra’s (1871-1942) government, which was supported by
Riidiger von der Goltz (Gustav Adolf Joachim Riidiger Graf von der Goltz; 1865-1946)
and the German Balts and had the sympathies of Germany; Stuc¢ka’s government,
supported by Soviet Russia. On 22 May 1919, troops loyal to Ulmanis and Niedra
jointly liberated Riga from the Bolsheviks.”* Almost immediately, changes in higher
education took place. Studies at the Soviet Latvian Higher School continued until
21 May 1919.% After the taking of Riga, operation of the Baltic Technical Higher
School was renewed, and, after the Ceasefire of Strazdumuiza was signed in July
1919, the Baltic Technical Higher School was closed down.*

2. The origin of the idea of a national university and
establishment of the University of Latvia

The Latvian people managed to preserve the Republic of Latvia, whose
foundation on 18 November 1918 was followed by establishment of the Higher
School of Latvia. Under the extreme circumstances in the Republic of Latvia,
this Higher School was not legally founded as a traditional university, namely, by
a special monarch’s decision, or a law of parliament, or a government decree, that is,
fancy founding documents like the ones that are the pride of universities established
before the 20" century® and also later, in a more peaceful time.

» Dohmen G. Volkshochschulen. In: Handbuch ErwachsenenbildungWeiterbildung. Hrsg. Rudolf
Tippelt. Springer-Verlag, 2013, pp. 408, 409.

1919. gada 8. februara LSPR Izglitibas komisariata noteikumi par Latvijas Augstskolu.
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32 Patera Stuckas Latvijas Valsts universitate 40 gados (1919-1959), 1959, p. 18.

3 Zigmunde A., 2001, pp. 36-40.
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Edition, Ubersetzung, Kommentar, Volume 3. Dresden: Publisher Thelem, 2010, Uman L.
Die Griindungsurkunden der Prager Universitit — Der Sinn der doppelten Bekriftigung des
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The need for education in Latvian was first voiced at the Teachers’ Congress in
1905.* In May 1917, the Latvian higher school stakeholders commission, chaired
by Mikelis Valters (1874-1968), was established under the Provisional Land
Council of Vidzeme. In June 1917 in Dorpat, the Latvian Teachers’ Congress set up
a Higher School subpanel, which, in turn, created a special Latvian Higher School
Committee.** On 11 July 1919, the Higher School panels of the Latvian Education
Association decided on the necessity to establish a national higher school. An appeal
regarding establishment of the Latvian Higher School was presented to the then
Minister for Education Karlis Kasparsons (1865-1962)." In the interwar period
press, 11 July is mentioned as a significant date in the beginning of processes for
establishing the University of Latvia.*® Furthermore, after World War II, the Latvian
exile press refuted the thought that the idea of the need to establish the UL should
be associated with the name of Péteris Stu¢ka.”

During the session of the People’s Council of Latvia on 15 July 1919, Karlis
Ulmanis spoke about the urgent work to be done by the government in the Republic
of Latvia. He said: “As concerns the Latvian Higher School, the works on
organising it must be started immediately. The Higher School will start operating
on new foundations. The existing Technical Higher School must be taken over
by the government. Work on the opening of the University of Latvia must begin.
We hope to do it as early as this autumn.”* The People’s Council of Latvia were
deciding on establishing the Latvian Higher School by voting on the whole action
programme proposed by the Cabinet of Ministers. The deputies voted by standing
up: 61 votes were for, while 22 — against the government’s action programme. * Thus,
the legislator’s decision to establish the UL should be dated back to 1S July 1919.
Moreover, the legislator, on the expressis verbis proposal of the head of government,
decided to establish a new higher school rather than restore one of the higher schools
previously existing in the territory of Latvia.

Next followed the government’s action and the organising of the higher school.
On 16 July 1919, the People’s Council adopted the law on the Cabinet of Ministers’
right to issue provisional orders between the sessions of the People’s Council in

% Vita A. Latvijas skolotaju kongress [The Latvian Teachers Congress]. In: Izglitibas Ministrijas

Menesraksts, No. 2, 01.02.1921, pp. 130, 131.
Ozola V. Latvijas Universitatei 5SS gadi [The University of Latvia is SS years old]. In: Latvijas
Amerika, No. 39, 28.09.1974, p. 9.

Sodien Latvijas universitates idejiska dzim$anas diena [Today is the ideological birthday of
the University of Latvia]. In: Rits, No. 189, 11.07.1939, p. 17.

3% Ibid.
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the presence of a pressing need.” The next legal step in establishing the Latvian
Higher School was the Government order of 3 August 1919 “On taking over
Riga Polytechnical Institute”* This order was recognised as “grounds for the legal
existence and further formation of the UL” also in the publication by the Chairman
of the UL Organising Council Ernests Felsbergs (1866-1928) and the secretary of
the Organising Council Karlis Oskars Kundzing (1883-1967) “Explanatory Notes
on the Draft Constitution of the University of Latvia”*

The order provided for the establishment of a special commission for
practical implementation of the order, namely, for 1) taking over the RPI property,
2) discussing the transformation of the RPI departments with the aim to bring
them in line with the needs of the newly established Latvian Higher School.*
Following the order, the establishing of the Latvian Higher School was commenced.
The Government had set the task of opening the Latvian Higher School as early as
autumn 1919. Therefore, the respective commissions were established straight away.
The first to start its work was the Commission for Reorganising Riga Polytechnical
Institute (hereinafter — the Reorganising Commission). Its first sitting took place on
8 August 1919. Concurrently, the Latvian Higher School Deans’ Council, Facilities
Commission, as well as sub-commissions for founding individual faculties, were
established and started working.*® In August 1919, a common assembly of former
RPI students elected the Students Bureau, which further on participated in the work
on establishing the Latvian Higher School.”” The Reorganising Commission was
tasked not only with taking over the Institute’s premises, teaching staff, and students,
but also with planning the laying of the foundation of the new Latvian Higher School
on the basis of the resources taken over. Already in the first sitting, the commission
took decisions not only on what should be taken over from RPI, namely, “first of
all, to retain all of the six previously existing faculties: 1) agronomy, 2) engineering,
3) chemistry, 4) trade, S) architecture, 6) mechanics”, but also on what else had
to be done for the purposes of the new Higher School, for example, “transforming
what was previously the faculty of trade into an economics and law faculty offering
a 4-year course”. ** Also, during the very first sitting, the commission decided on who
would have rights to enter the newly established Latvian Higher School. Professor
Pauls Valdens (1863-1957) explained that appropriately prepared students, that
is, secondary school graduates, are the cornerstone of the Higher School’s success.

# Latvijas Tautas Padomes 1919. gada 16. julija Likums par Ministru kabineta tiesibu izdot pagaidu

rikojumus [Law of the People’s Council of Latvia of July 16, 1919 on the right of the Cabinet of
Ministers to issue temporary orders]. In: Latvijas Pagaidu Valdibas Likumu un Rikojumu Krajums,
No. 7, 10.08.1919, p. 90.1.

1919. gada 3. augusta Latvijas Pagaidu Valdibas rikojums rikojums Par Rigas Politehniska Institata
parnemsanu [Order of 3 August 1919 on the taking over of the Riga’s Polytechnic Institute]. In:
Latvijas Pagaidu Valdibas Likumu un Rikojumu Krajums, No. 7, 10.08.1919, p. 96.

*# LVVA 7427.1. 6. apr. 3285. lieta, p. 80.
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Valdens also emphasised the “equal position of young men and young women”*
In the same sitting, the commission also mapped out the brand new faculties to be
established, for whose formation it would be necessary to attract new resources, for
example, the faculties of medicine and veterinary science.® The main guidelines
developed by the Reorganising Commission for the new Higher School were, as
follows:

“1) The Latvian Higher School has to be the highest education institution in
the state, resolving all the most important theoretical and practical issues,
conducting the relevant academic studies, preparing academic and practical
workers useful to the state.

2) While holding the international academia in high respect, in all studies we
must seek to consider our specific Latvian circumstances and requirements.

3) Latvian has to be the language of instruction, yet Russian and German are
admissible as an exception when renowned foreign professors, or former
honorary professors at Riga Polytechnical Institute, are invited to collaborate
on a standing or guest basis.

4) Only those Riga Polytechnical Institute honorary professors can be invited
as teachers who have not shown hatred and contempt for the State of Latvia,
and among younger teachers’ preference should be given to Latvian speakers

and those familiar with the Latvian environment.”>!

On 4 September 1919, the Commission for Reorganising RPI was transformed
into the Commission for Organising the Latvian Higher School (hereinafter —
the Organising Commission).”> After the question of taking over RPI had been
removed, on 2 September 1919, from the People’s Council’s agenda for lack of time,*
the People’s Council of Latvia in the 11* sitting of its fourth session on 5 September
decided on the draft law to amend the Government order of 3 August “On taking over
Riga Polytechnical Institute.” Reporting on the draft was the member of the People’s
Council Karlis Dékens (1866-1942), who explained that the amendments were
necessary because, even though the order had provided for the establishment of
one commission and invested it with a rather narrow competence, councils and
subcommissions had already been created in actual life, participating not only
in the takeover of RPI, but also in the establishing of the Latvian Higher School.
The proposed amendments were intended to clearly stipulate that “the polytechnical

¥ LVVA 1632 f. 2 apr. 603. lieta, p. 1.
0 Tbid.

St Lejing P. Latvijas Augstskola [University of Latvia]. Izglitibas Ministrijas Ménesraksts. No. 1.

01.01.1920, p. 75.
2 LVVA 7427.£. 6. apr. 328. lieta, p. 80.

3 1919. gada 2. septembra Latvijas Tautas Padomes ceturtas sesijas desmitas sédes stenogrammas

[The shorthand record of the tenth sitting on 2 September 1919 of the fourth session of the People’s
Council of Latvia]. No. 4, 08.11.1918, p. 164.
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institute is to be transformed into a new Latvian Higher School’** However,
in the debates, the deputies highlighted the internal contradictions in the draft
amendments and stressed their low quality. Adolfs Klive (1888-1974) pointed out
that “the Higher School is now at the stage of being organised, and it will have been
more fully formed by the next session, so it will be possible to decide if necessary”**
On the whole, the deputies considered the measures for organising the Latvian
Higher School to be appropriate and did not see the need to meddle in them
unnecessarily with an additional regulation. The draft law was taken off the agenda.’

On 16 September 1919, the Organising Commission chaired by Professor
Valdens met at the premises of the Ministry of Education to decide on the election
of the presidium, selection of teaching staff, student admission, and other issues,
including also the opening event of the Latvian Higher School. As follows from
the minutes, the Executive Committee for the Higher School opening event was not
prepared to report, as the matter was carried over to the next meeting, that is, to
19 September.’” On 15 September, the official admission of students into the Latvian
Higher School started.® During the meeting on 19 September, the Organising
Committee stated that 190 Latvians, 1 Lithuanian, 8 Russians, 7 Germans,
139 Hebrews, or, in total, 345 people wishing to study had applied. After long
disputes during the Executive Committee meetings about the time and date of
the Latvian Higher School opening event, the possible deliverers of formal speeches,
the venue and the guests to be invited, it was decided that the event would be held
on 28 September, first at the premises of the Higher School, then at the National
Opera. On 28 September 1919, the first stage of work on organising the Latvian
Higher School was concluded, and on 29 September the teaching started. Nearly
2000 students commenced their studies at nine faculties: Architecture, Engineering,
Law and Economics, Chemistry, Agriculture, Mathematics and Natural Sciences,
Mechanics, Medicine, Linguistics and Philosophy.®

The following dates in the establishing of the University of Latvia should be
recognised as important from the legal perspective: the decision of the People’s
Council of Latvia of 15 July 1919 on establishing the Latvian Higher School, and
the order [with the force of a law] of 3 August of the Provisional Government of
Latvia “On taking over Riga Polytechnical Institute”; also important are the debates

5+ The shorthand record of the eleventh sitting on S September 1919 of the fourth session of
the People’s Council of Latvia, proposal of amendments to the order of 3 August 1919 “On taking
over Riga Polytechnical Institute”. Latvijas Tautas padomes sédes stenogrammas, No. 4, 08.11.1918,
p. 313.

Klive, an utterance in debates on amendments to the order of 3 August 1919 “On taking over Riga
Polytechnical Institute”, the eleventh sitting on 5 September of the fourth session of the People’s
Council of Latvia. Latvijas Tautas padomes sédes stenogrammas, No. 4, 08.11.1918, p. 313.

Klive, an utterance in debates on amendments to the order of 3 August 1919 “On taking over Riga
Polytechnical Institute”, the eleventh sitting on 5 September of the fourth session of the People’s
Council of Latvia. Latvijas Tautas padomes sédes stenogrammas, No. 4, 08.11.1918, p. 314.

7 LVVA 1632. f. 2. apr. 603. lieta, p. 23.

58 Laube E. Pazinojums [ The announcement]. In: Valdibas Vestnesis, No. 33, 07.09.1919, p. 3.
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held by the People’s Council of Latvia on S September to discuss the draft
amendments to the government order of 3 August, which allow for the conclusion
that the legislator recognised appropriateness of the processes taking place for
the UL to be established. These decisions paved the legal grounds for opening of
the University of Latvia on 28 September 1919.

Conclusions

1. In 1918/1919, three statehoods were established in what is now the territory
of Latvia, and each of the states founded its own higher school using the Riga
Polytechnical Institute’s resources that had remained in the territory of Latvia
after the evacuation.

1.1. In October 1918, the German occupation power renewed RPI as the Baltic
Technical Higher School.

1.2. On 8 February 1919, the Soviet Latvian Higher School was founded by
a decree signed by Péteris Stucka.

1.3. On 15 July 1919, the People’s Council of Latvia decided to establish
the Latvian Higher School.

2. The analysis of the Latvian Higher School founded by Péteris Stuc¢ka reveals
that, pursuant to the Commissariat of Education Regulation of 8 February
1919, equal access to higher education was ensured for all those willing to study,
including those who had not received a secondary education. This contradicts
the requirements for higher education and raises doubts as to whether a higher
school in the traditional sense of the word had been established. The author
concludes that what Péteris Stucka founded was not a classical university but
either a Marxist-compatible alternative to the classical “bourgeois university” or
a people’s higher school where lectures were held in Latvian and Russian.

3. On 1§ July 1919, the People’s Council of Latvia decided to establish a new
Latvian higher school rather than renew one of the higher schools previously
existing in the territory of Latvia. For this purpose, on 3 August 1919
the Government issued the order “On taking over Riga Polytechnical Institute”,
which was followed by activities for the takeover of RPI and the establishing of
the Latvian Higher School.

4. The process of establishing the Latvian Higher School concluded on
28 September 1919 with a formal opening event marking the establishment
of the first higher education institution — university — in which the language
of instruction was Latvian. The Latvian Higher School met the criteria set for
universities, as it was stipulated that the School would only admit candidates
who have a gymnasium education, and also the teaching staff were required to

be appropriately qualified.
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IDEALISM IS INCLINED TO REDUCE COMPLIANCE
WITH LAW

Summary

Idealism is inclined to create overly strict laws, rules, or standards. However, these
excessively severe restrictions can be harmful to humankind. Therefore, laws that are
too severe reduce compliance with the law. Low compliance with law causes serious
accidents. In this study, I investigate Japanese leadership, which tends to avoid difficult
discussions about correct standards based on scientific theory or data — Japanese leaders
are easily influenced by public opinion or authority.

Keywords: idealism, compliance, panic phenomena, minus-bubble, excessively severe
standard, Japanese leadership

Introduction

I hereby introduce three examples of overly severe laws or rules produced by
idealism that are influenced by public opinion, without scientific data or theory.
Firstly, I investigate a law concerned with radioactive level for refuge. Secondly, I
look at the incident of the falsification of data by a Japanese production company.
Thirdly, I examine the excessive obligation for university students by the Japanese
government.

I conclude that Japanese management and leadership must change to control
public opinion or its social atmosphere. Occasionally, Japanese management
is admired by Occidental researchers. However, Japanese leaders do not resist
the overall social atmosphere despite their professional knowledge and skill.

1. Panic after the Fukushima nuclear accident

The International Nuclear and Radiological Event Scale (INES) ranks
the severity of damage of nuclear accidents from 1 to 7. The accident at the Fukushima
Daiichi Nuclear Plant in 2011 was categorized as level 7, as was the Chernobyl
accident. The Japanese government at that time, led by Prime Minister Naoto Kan,
was concerned with raising the INES level to a category 7.'

! Jennex M. Using Social and Information Technologies for Disaster and Crisis Management. IGI
Global, 2013.
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However, some nuclear specialists criticized the decision made by Kan’s
government. Mark Tran introduces a criticism from Murray Jennex, associate
professor at San Diego State University™.

In my opinion, raising [Fukushima] to the level of Chernobyl is excessive. It is
nowhere near thatlevel. Chernobyl was terrible — it blew up, and with no containment
they were confounded, whereas [Fukushima] containment held, the only thing that
did not was the fuel pool that caught fire.

Tran analysed the difference between the nuclear accidents of Fukushima and
Chernobyl, comparing these nuclear crises through official data. For example, in
the case of Chernobyl, the reactor itself exploded while it was still active. However,
in the case of Fukushima, the cause of the accident was not the reactor itself but
occurred because the plant’s cooling system was impaired by a tsunami.?

Tran also pointed out the level of radioactive material released in each
accident. Whereas the radioactive material released by Fukushima’s plant reactors
was estimated at more than 10 PBq (petabecquerel) by the Japanese nuclear safety
commission, the radioactive material released by the Chernobyl incident was
estimated at 5 200 PBq.*

Moreover, in the case of Chernobyl, Tran noted that 50 emergency rescue
workers died from acute radiation syndrome and related illnesses. Furthermore,
4 000 children and adolescents contracted thyroid cancer.®

In the case of Fukushima, however, no radiation-linked deaths have been
reported and only 21 plant workers have been affected by minor radiation sickness.®

James Mahaffey has investigated various atomic accidents since the 1950s.” He
also investigated the accident of Fukushima and Chernobyl in detail. He attributed
the cause of the Fukushima accident to the 49-foot high tsunami that struck
50 minutes after a magnitude 7.2 earthquake (from the Great East Japan Earthquake),

Tran M. “Nuclear crises: How do Fukushima and Chernobyl compare?” The Guardian, April 12,
2011. He investigated the difference between the accident in Chernobyl and that in Fukushima. He
pointed several important points of difference between them, notwithstanding the same category 7
of the INES level.

Other articles describe the difference between Chernobyl and Fukushima is included, as follows.
Mahaffey J. Atomic Accidents. Pegasus Books, 2014; Brocato C. S. How A Nuclear Event In America
Will Probably Go Down: What Was Learned From Three Mile Island, Chernobyl, and Fukushima. Dr.
“B”s Radiation Series Book 6, 2018. Filburn T., and Bullard, S. Three Mile Island, Chernobyl, and
Fukushima. Springer International Publishing, Switzerland, 2016. Claussen A, Rosen A. Nuclear
Disasters: Fukushima and Chernobyl. Dixi Books Publishing, 2019.

Tran M. “Nuclear crises: How do Fukushima and Chernobyl compare?” The Guardian, April 12,
2011.

+ Ibid.

> Ibid.

¢ Ibid.

7 Mabhaftey J. Atomic Accidents. Pegasus Books, New York, 2014. He also pointed out the important
difference between the two nuclear accidents that happened in Chernobyl and Fukushima, just
like as Tran, as I mentioned above. We can find that Japanese government and public opinion were
led by overestimating the highest category 7 of the INES level to the panic reaction in nuclear
management.
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which inundated the entire plant, while the cause of the Chernobyl accident was
the nuclear reactor itself.

In 2011, just after the accident of the Fukushima nuclear plant, the government
of Naoto Kan was apparently in a panic.® They explained that the tsunami was of
an exceptional scale and happened roughly once every hundred years.” Despite this
explanation, they decided to stop nearly all the nuclear plants in Japan, as if another
exceptionally large wave was coming the next day. Their explanation of the accident,
and certainly their political decision, lacked any scientific grounds."

After the Fukushima accident, most Japanese people became afraid of nuclear
power, and supported or agreed with the anti-nuclear movement. They created an
anti-nuclear atmosphere, which Japanese leaders could not handle sufficiently well. I
believe that this inclination of public opinion is the result of panic."

This panic caused three main circumstances: uncertainty, involvement of a large
number of amateurs, and the absence of reasonable investigation based on scientific

knowledge.

Firstly, the uncertainty concerning nuclear energy and radioactivity among
the general population and lack of knowledge or information stimulates uneasiness,
anxiety, and fear. This emotional state in a large population causes panic.

Secondly, the involvement of a large number of amateurs. Including politi-
cians, a large number of amateur commentators in the media — TV, radio, and
newspapers — tried to explain the dangers of nuclear energy or the seriousness
of the accident at the Fukushima Nuclear Power Plant having neither specialized
knowledge nor honest investigation. Almost all of them denounced nuclear
technology from an emotional standpoint.

In fact, after the Fukushima accident, many people bought Geiger counters, and
measured the degree of the radioactivity around their homes."* This craze proved
that the anti-nuclear atmosphere had turned into a panic.

Furthermore, the Japanese government tried to search for active fault lines
that are one million years old by digging the ground at each nuclear plant, spending
several billions in yen," aside from the fact that the cause of the Fukushima accident
had nothing to do with cracks in the ground but with being inundated by a tsunami.

The Independent Investigation Fukushima Nuclear Accident. The Fukushima Daiichi Nuclear

Power Station Disaster: Investigating the Myth and Reality. Routledge, 2014.

® Ibid.

The Independent Investigation Fukushima Nuclear Accident. The Fukushima Daiichi Nuclear

Power Station Disaster: Investigating the Myth and Reality. Routledge, 2014.

U EERXHTE Sankei Newspaper, 31 March 2013, 1 July 2013.

2 BAREHE [Nihon Keizai]. Newspaper 8 May 2011. A column reported that demand for
Geiger counters rose rapidly. After the Fukushima nuclear accident, a digital Geiger counter priced
98 000 yen increased in demand 300 times.

B RFABRFIEESR [2013 June] [BUAXR VAL OME HWEBSHEICHRLIBESA

F J[Guidance of Nuclear Regulation Authority. Guidance for geological investigation of nuclear

plants and around them]. June, 2013.
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Such ridiculously formal activities by the government also proved the existence of
panic and the lack of rational thinking.

2. Japanese government set excessively severe standard in panic

We see an atmosphere of unreasonable and emotional avoidance of nuclear
technology in Japan after the Fukushima accident. According to Japanese cultural
characteristics, such an atmosphere is inclined to dominate people. Therefore,
the mass media usually tries to control the atmosphere.

Japanese leaders seldom debate any theme countering the prevailing opinion.
For example, before the Fukushima accident, the leaders of Japanese electric
companies rarely discussed the security of nuclear technology with anti-nuclear
advocates."* The leaders easily declared a 100 % safety assessment to the public to
avoid severe scientific debate."> They managed to let the counterforce pass without
controversy. This is characteristic of Japanese leadership.

However, their casual 100 % safety declaration caused them to refrain from
further improvement. Following the Fukushima accident, the same phenomenon
reoccurs. Even today, Japanese leaders, including statesmen, the government,
and corporate executives, avoid tough debates with anti-nuclear forces on the
future policy of nuclear energy in Japan, just as before the Fukushima accident.
Consequently, this Japanese traditional leadership style in coordinating a conflict
resolution has serious limits.

Furthermore, another serious problem is that some Japanese leaders are inclined
to submit to some dominant public opinions or atmosphere. However, many of these
dominant opinions or atmosphere are easily created by the mass media. In the days
of the Democratic Party government of Noda, after Kan, the Minister of Health,
Labour and Welfare, Yoko Komiyama in October 2011 decided that the safe level
of caesium radioactivity in food was less than 1mSv'®, even though the international
standard safety level is SmSv."”

Likewise, the Minister of the Environment Goshi Hosono, who was a member
of Noda’s cabinet, was responsible for the governmental decision to set radioactivity
levels for the evacuation zone."® He influenced the decision to set the acceptable
radioactivity level for returning to the evacuation zone at 1mSv, even though

* Nakase T. FE_ZIK_%'E [NBERELIE9E  [Business History of Japanese Electrical Industry.
Chapter 9 H A FF&m1L], 2005.

' Ibid.

16 HAKRAFTE [Newspaper, Nihon Keizai Shinbun], October 28, 2011.

Terada, H. 1. Yamaguchi, et al. Regulation values and current situation of radioactive materials in
food [RIEE R F | [Medical Health Science], Vol. 67, No. 1, 2018, pp. 21-33.

18R Eéj B 5 [Cabmet Secretariat’s report] [ {EAR BRI KDY R/ BERBICEAST 27 —F 7 7L
—THREE] [Working Group’s report for a risk management of low level radiation], December,
2011.
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the international standard was 20mSv.”” In this decision-making process, local
governments in Fukushima also held responsibility for the excessively severe
standard, because they conformed to the 1mSv standard for the exhaustive cleaning
of radio-activity to the national government.”® The leaders of the local governments
in Fukushima also kowtowed to the dominant social opinion or atmosphere.*'

In sum, these decisions were obviously a surrender to idealism of security. This
excessively severe 1mSv standard for removing the evacuation zone designation is
now hurting the refugees, towns, and villages in Fukushima. In 2012, more than
160 000 persons took refuge from Fukushima.” In 2018, some towns and villages
in Fukushima were removed from the evacuation zone.> However, a total of
3 701 persons who had taken refuge from Fukushima were dead by September 30,
2018 due to various stressors or the lack of medical services in the refuges,
a phenomenon called “deaths related to the Great East Japan Earthquake**
Furthermore, many towns and villages forcibly emptied of inhabitants for an

extended period of time have practically became ruins.>

Although the Liberal Democratic Party came to power after the Democratic
Party at the end of 2012, no Minister of the Environment has ever tried to restore
the level of refuge to 20mSv from 1mSv. As they also bow to the idealism, such as
maximum safety precedence, dominant social opinion, or anti-nuclear atmosphere,
they hesitate to explain, discuss, or debate with the public using science-based
knowledge and facts.

3. The incident of data falsification by Japanese production
company

Traditionally, Japanese leadership has the characteristic of coordinating
diversity of opinions. This style of leadership, however, is mainly concerned with
the emotional conditions of its members. Certainly, this has the merit of keeping
emotional harmony in an organization. However, this type of leadership also has
the problem of avoiding disputation with others to find the truth or to realize some

v F'iﬁ "B 5 [Cabinet Secretariat’s report] [ {EAREH L <D YRV ERICEET 27 —F 7 7L
— 7R &EE ] [Working Group’s report for a risk management of low level radiation], December,
2011.

2 Ibid.

! 1R 58 [Fukushima government’s report]. [EBAARKEX DR EBEA DA [History
of the great east Japan earthquake and reconstruction], 2013.

2 @5 RE#HE [Newspaper Fukushima Minyu Shinbun], September 8, 2017.

2 Ibid. March 12, 2018.

* 8T [Reconstruction Agency’s Report]. [ERAARKEXICH F2EKEEILDILEE
[Number of the great east Japan earthquake-related deaths], September 30, 2018.

% Aoki, M. [HIEASBEINDIH-[311FBOSE>TEWTAWESE |-JEEAHLIE [Disap-
pering towns. The taboo truth after 3.11], 2018. The author reported the cases of the damage

suffered by refugees, and several towns and villages were falling into ruins after the long refuge
caused by the overly strict removing standard 1mSv.
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important objectives. In particular, Japanese leaders are inclined to be submissive to
or flatter some dominant opinions to avoid difficult discussions, as I have mentioned.
This is a serious fault of Japanese leadership.

In the future, Japanese leaders in any organization must be sufficiently brave to
enter into a debate with anyone about any topic in an attempt to establish the truth
in the best interest of public welfare. In any discussion or disputation, scientific bases
or facts are important. Japanese leaders must utilize science-based data or knowledge
to persuade opponents without resorting to emotion.

Recently, many incidents of data falsification by Japanese production companies
have been reported. For example, Kobe Steel is a famous and large company that had
falsified data on its steel material for more than 40 years.” They adopted a special
standard that they themselves set for a test of the material products.”” This standard
is called tokusai, an abbreviation of tokubetsu saiyo, which means “special adoption”

Of course, this tokusai standard is lower than the regular standard. However,
many client enterprises acknowledge the tokusai standard, and accepted the pro-
ducts that passed the tokusai standard.”® What should we learn from this incident?
A spirit of compliance to appear to be legitimate is important, evidently. However,
I would like to rase two points. First of all, no accidents have ever been caused by
this lower tokusai standard. Secondly, the client enterprises agreed with the tokusai
standard.

To summarize, the most important problem is whether the regular standard
was excessively severe. If the regular standard was set too high to produce quality
products at suitable costs and within an appropriate period of time, the regular
standard cannot be a legitimate standard. We must remember that an excessively
severe level for removing the evacuation zone ban is harming both the refugees and
the area around Fukushima.

These excessive or idealised standards are often created by overly dominant
opinions or atmospheres lacking scientific discussion. They assert that Japanese
people usually use this stated principle and true intention appropriately. I think
the core problem of these types of incidents is the lack of scientific discussion by
Japanese leaders. In other words, the lack of bravery of Japanese leaders, preventing
them from entering tough disputations against powerful opponents is the core

problem.

% 45 H#E [Newspaper Mainichi Shinbun], 17 October, 2017.
7 Ibid.

* Aluminum & Copper Business: Moka Plant, Kobelco Material Copper Tube, LTD, etc. actually
reported, “With respect to internal standards that are overly strict, we will review shipping decisions
based on internal standards and undertake correction action by unifying shipping decisions based
on customer standards.” “Report on investigation into the cases of the Kobe Steel Group’s improper
conducts and on measures to prevent recurrence.” Kobe Steel Ltd., 2017.
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4. Excessive obligations for university students

I would like to introduce another case of a Japanese university that was con-
cerned with creating an excessively severe standard as an example of the Japanese
decision-making process.

In 2018, the Ministry of Education, Culture, Sports, Science and Technology
Japan (MEXT) decided that every student must prepare notes for two hours,
and spend two hours in review for every subject they take. The university’s office
formally demanded that every professor must record this obligation for students in
their syllabus.”

As a student impacted by this rule, I argued with a clerk who demanded
compliance. I insisted that four hours of preparation and review for each subject
that a student took was impossible. No professor should publish such an unrealistic
obligation for students in the syllabus. However, the clerk insisted that this policy
was decided by official committees in our university, guided by MEXT.*

Then, I explained to the clerk what it meant. Most students take about 12 classes
a semester. If they must study for four hours for each class, they must study for
48 hours a week in total. It means that every student must study for about seven
hours a day, seven days a week. Yet, after attending classes at the university, students
may go home, eat dinner, and shower before they start their studies at 8 p.m., and
they must not stop studying until 3 a.m. They must keep this schedule every day.
Consequently, this precludes any students’ activities, part-time work, and social
activity.

I informed the dean of our faculty that this unreasonable policy had to be
reconsidered. He accepted my proposition immediately. However, it will take a long
time to abolish this institutionalized policy. Furthermore, most of the professors
accepted the requirement by the university as the authorities intended. Therefore,
the obligation for students will continue to be published on official syllabuses for
a long time. I think that this type of decision is closely related to the falsification
problems of Japanese enterprises.

Through the analysis mentioned above, we can summarize the Japanese
leadership style and decision-making approach, as follows. Firstly, Japanese leaders
usually do not like debating with people over issues. They would like to coordinate
conflicting opinions rather than prevail against opposing opinion or persuade an
adversary.

Secondly, leaders are inclined to be submissive to a dominant atmosphere or an
authority. Then they wait patiently for objections to subside. This tolerance is useful
to avoid a severe conflict, at least for a while; in fact, many radical objections in Japan
decline or disappear during this tolerant, submissive period.

¥ Professors’ meeting at Kanagawa University, November 2018.

30 We can find an idealistic policy of the Japanese Ministry of Education, Culture, Sports, Science and
Technology on a White Paper of the Ministry and in internet data. Available at: https://elaws.e-gov.
gojp/ search/elawsSearch/elaws_search/1sg0500/detail?lawld=331MS50000080028 [last viewed
April 5,2020].
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Thirdly, Japanese leaders are inclined to be concerned with emotional conditions
rather than rational or scientific affairs. Of course, this tendency of Japanese
leadership is related to the characteristics of Japanese society. Japanese society holds
the opinion that the critical element of leadership is humanity rather than ability.

S. How must the Japanese leadership style be changed
to overcome the excessive demands based on idealism?

According to the characteristics of Japanese leadership style, although they have
a merit for avoiding severe conflicts between opponents and realizing appropriate
agreements in adequate time after long negotiations, their downside is the tendency
to be swayed by idealism, populism, or emotionalism with comparative ease.

We must remember the causes of panic phenomena as described in the previous
section. Fundamentally, panic is mainly caused by irrational and emotional en-
thusiasm in the public under the conditions of uncertainty. The illogical, excessive
hope and expectations of the majority causes the euphoria of a plus-bubble, while
a minus-bubble is caused by the majority’s irrational excessive anxiety and fear. Both
are panic phenomena.

I see Japanese public opinion as a factor in the phenomenon of the minus-
bubble after the Fukushima accident. Actually, this minus-bubble phenomenon has
expanded to some foreign countries. For example, the German government decided
to stop nuclear energy development after the Fukushima accident.

I do not know if the Japanese leadership is effective enough to solve this type of
problem as a kind of panic phenomenon, as Japanese leadership is weak in the face of
emotional public opinion, and the panic phenomenon is formed by public emotion.

Let us review the problems of creating excessively severe standards for
radioactivity by the Democratic Party, the numerous incidents of data falsification
by Japanese production companies caused by creating excessively high standards,
and establishment of excessively stringent study obligations for students at Japanese
universities.

Why do Japanese leaders create such unrealistic standards? The excessive
standard is usually the result of pandering by Japanese leaders to some dominant
influence, such as public opinion or authority. Particularly in the case of a dominant
influence based on idealism, Japanese leaders are apt to easily accept any demand
posed by the dominant influence.

“As the human security is the most important factor, a severe standard for
radio-activity is the best approach,” "Since higher quality products are the most
important factor for customers, a higher quality standard is the best approach,” "As
training students is the mission of each university and each professor, a higher study
standard is the best approach.”' Because these types of substantiation are based on

3! These advocacies are the examples reflecting idealism in each field.
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idealism, any responsible person of any organization feels a difficulty in disputing
or opposing them.

Other types of advocacy, such as peace, democracy, equality, and so on, also
have an irresistible power for the majority. In general, Japanese leadership is weak
in disputing such kinds of advocacy based on idealism. Of course, Japanese leaders
in any organization sometimes must resist or fight against unreasonable claims.
However, even in that case, they usually adopt the Japanese style of leadership,
avoiding much dispute.

In the case of nuclear policy, the Japanese style of leadership has several fatally
weak points. First of all, this approach takes a long time to persuade an opposing
influence. As I mentioned in section 2 above, a large number of refugees have been
sacrificed during the attempt to reach a consensus on restoring the safe radioactivity
level in evacuation zones to 20mSv instead of ImSv.

Secondly, the opposing influence will never be persuaded by a long and patient
negotiation, because of their political conviction against nuclear development in
Japan.

Thirdly, an emotional approach to solving the problem of the nuclear accident
will produce a contrary effect. For example, if the government emotionally talked
about the large number of sacrificed refugees or the devastated villages in Fukushima
where refugees could not return as a means of promoting the restoration of
the radioactivity level in evacuation zones to 20mSv from 1mSy, that appeal would
be utilized by opposing actors to promote anti-nuclear development.

To overcome the idealism, Japanese leadership must become more aggressive
in basing its policies on scientific logic against an illogical, emotional atmosphere.
As T mentioned above, the panic phenomenon of minus-bubble is constructed
by unreasonable fears, uncertainties, and anxieties in the majority population.
Therefore, leaders of any organization must communicate precise information and
explain logical theory, assisted by specialists.

Conclusions

In this article, I proposed the idea that scientific data, knowledge, and feasibility
are important to create laws in our society. However, idealism is inclined to serve
as a basis for establishing overly strict laws and rules. I introduced three cases, in
which excessively strict standards harm actual human life and reduce compliance
with the law.

The first case is the overly severe radioactivity standard. The Japanese
government set an excessively severe standard of 1mSv as an acceptable radio-
activity level for returning to an evacuation zone in a panicked reaction after
the Fukushima nuclear accident in 2011, even though the international standard
was 20mSv. This decision was a surrender to the idealism of perfect security.
However, this excessively severe standard caused the deaths of 2 250 people
due to the lack of medical services or because of various other stressors during
the extended period of refuge.
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The second case is the falsification of data by Kobe Steel in Japan. Shop workers
created their own standard called tokusai because of the excessively severe formal
standard. This tokusai standard had been adopted for 40 years, not only by the shop
workers but also by client companies. While there are currently no reports of
accidents due to the tokusai standard, this reduction in compliance with the rule may
cause serious accidents in future. Therefore, adequate regular standards are necessary
to maintain compliance.

The third example is the excessively severe obligation for university students
established by Japanese government in 2018. The new rule, which imposes upon
students an obligation to study — preparing for class and reviewing their lecture notes
for about seven hours every day, is never feasible. This rule may reduce students’
compliance with other rules at the university.

Furthermore, I mentioned that a characteristic of Japanese leadership is inclined
to be submissive to the dominant atmosphere or to idealism. However, to comply
with the law, when we enact laws, rules, or standards, we must consider scientific
data, knowledge, and feasibility instead of an emotional atmosphere and idealism.
In any case, we should have the courage to debate with positions adopted in spirit of
unrealistic idealism to safeguard compliance with laws.
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Summary

In the article, the author analyses the principle of subsidiarity, which can be described
as part of a broad social strategy. Without denying that this principle originated in or
was created under the influence of environmental law, currently sustainability has been
given a broader scope and it demands long-term thinking in different areas.

The author points out that the principle of sustainability is not solely a political or
governmental principle. It is included in normative acts expressis verbis in specific areas,
turning into a principle of a certain field. Moreover, the principle of sustainability has
become a constitutional principle. In the Preamble of the Satversme (constitution),
the concept of sustainable development and responsibility towards future generations
are included.

The author proves that Latvia belongs to the countries which recognize global
environmental constitutionalism with sustainability as one of its elements. Furthermore,
analyses confirm that the principle of sustainability is applied both by the Constitutional
Court and the courts belonging to the court system in different areas.

By analysing the concept “sustainability constitutionalism”, the author discloses
the content of sustainable legal regulation.

Keywords: sustainability, Constitution [Satversme], Constitutional Court, constitu-
tionalism, legislation

Introduction

Currently, nobody doubts that one of the major future challenges for mankind
will be the issues related to ecosystems and environment, protection and safeguarding
of it. Awareness of the environment’s importance has led to development of several
principles, which, over time, have surpassed the environmental law and have become
paramount principles of national development. Sustainability is one of these
principles.

Sustainability is a new term in legal science. However, sustainability is one of
those principles that have undergone extensive development, in particular, recently:
it has both international and national dimension; it is used by the legislator, as well
as politicians; sustainability is extensively applied in the case law in various areas.
This is why the principle of sustainability has become an overall guiding principle
for human development and achieving sustainability has become the central issue
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of our time.! Today, it is indeed impossible to treat sustainability as an isolated
“environmental goal” — it is a part of a broad social strategy.?

This article aims to present the meaning of the sustainability principle in Latvia
in both policy and law documents, to reveal the application of this principle in diverse
areas, proving that the phenomenon, which is globally known as sustainability
constitutionalism, can also be discussed in the context of Latvia.

1. The roots and content of sustainability.
Some general remarks

Usually, the roots or the origin of the term or legal concept of sustainability
are related to 1987 when the World Commission on Environment and Development
(known as Brundtland Commission®) published the statement “Our common
future”. However, sustainability is a concept with much deeper roots. Sources
reveal that the idea of sustainable development was expressed already in 1713
when Hanns Carl von Carlowitz edited the first book on forest sciences* pointing
to the need for caution, a balance between timber growth and lumbering. At that
time, however, a precise definition of the sustainability principle was not provided.
However, this conclusion comprised the idea of sustainability. It has been also
noted that sustainability had been known sooner - in countries of medieval
western Europe in agriculture — land cultivation, and also in forestry’ A push
towards awareness of this concept was given also in 1798 by Tomas Malthus in
his “Essay on the Principle of Population” His thesis was that population increases
geometrically, while food increases arithmetically.* However, 1987 is the time when
this concept gains recognition within the international community. It is known that
it was the Brundtland Commission’s report that served as the push towards more
detailed discussions of the problems that later evolved in 1992 in Rio de Janeiro
Earth Summit.” Following that, “Agenda 21”* was issued as a guide for countries

! John A. Vucetich and Michael P. Nelson. Sustainability: Virtuous or Vulgar? BioScience, Vol. 60,

No. 7, July/August 2010, p. 539.

Farber, D. A. Law, Sustainability, and the Pursuit of Happiness. UC Berkeley: Berkeley Program

in Law and Economics. Available at: https://escholarship.org/uc/item/6289107q [last viewed

October 4, 2019].

Commission Chair was Gro Harlem Brundtland, the former Minister of Norway.

* Keiner M. History, Definition(s) and Models of “Sustainable Development”. Available at: https://
www.research-collection.ethz.ch/bitstream/handle/20.500.11850/53025/1/eth-27943-01.pdf
[last viewed October 4, 2019].

5 Warde P. Modern Intellectual History, No. 8, Issue 1,2011, pp. 153-163.

¢ Malthus T. R. Essay on the Principle of Population. Electric Book Company, 2000. ProQuest Ebook
Central. Available at: https://ebookcentral.proquest.com/lib/lulv/detail.action?docID=3008464
[last viewed July 7, 2019].

7 Portney K. Sustainability. Cambridge: The MIT Press, 2015, p. 32.

United Nations Conference on Environment & Development Rio de Janerio, Brazil, 3 to 14 June

1992 AGENDA 21. Available at: https://sustainabledevelopment.un.org/content/documents/

Agenda21.pdf [last viewed July 20, 2019].
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with respect to the economic development on the 21* century. The Sustainable
Development Goals of the United Nations were defined in 2015, to be achieved by
2030

Various explanations of sustainability can be found in sources of law. For
example, is has been mentioned that “sustainable development means ensuring
dignified living conditions with regard to human rights by creating and maintaining
the widest possible range of options for freely defining life plans.'® Likewise, it has
been noted that the core meaning of sustainability has been the preservation of natural
systems supporting human life."" The so-called Brundtland Commission’s principle
of sustainability was defined as “development that meets the needs of the present
without compromising the ability of future generations to meet their own needs”."
This is the most frequently used definition of sustainability worldwide as well as in
Latvia. This understanding of sustainability is used also by the Constitutional Court
of the Republic of Latvia in its case law."® Sustainability has been explained also in
the normative regulation. Section 1 of the Environmental Protection Law points out
that the principle of sustainable development should be regarded as the integrated
and balanced development of public welfare, the environment and economy,
which meets the present social and economic needs of inhabitants and ensures
the compliance with environmental requirements, not endangering the possibility
to meet the needs of the future generations, as well as ensures the preservation of
biologic diversity."*

Sustainable Development Goals. Available at: https://www.un.org/sustainabledevelopment/
sustainable-development-goals/ [last viewed July 7, 2019].

10 Keiner M. History, Definition(s) and Models of “Sustainable Development”. Available at: https://
www.research-collection.ethz.ch/bitstream/handle/20.500.11850/53025/1/eth-27943-01.pdf
[last viewed July 7, 2019].

Bosselmann K. Global Environmental Constitutionalism: Mapping the Terrain. Widener Law
Review, Vol. 21, No. 2, pp. 180-181. Available at: http://datubazes.]Janet.Iv:2095/login.aspx?direct=
true&db=a9h&AN=110507334&site=ehost-live [last viewed July 16, 2019].

Report of the World Commission on Environment and Development: Our Common Future
Available at: https://www.are.admin.ch/are/en/home/sustainable-development/international-
cooperation/2030agenda/un-_-milestones-in-sustainable-development/1987--brundtland-report.
html [last viewed July 7, 2019].

See, for example, Judgement of the Constitutional Court of the Republic of Latvia of 24 February
2011 in case No. 2010-48-03, para. 6.1. Available at: http://www.satv.tiesa.gov.lv/web/viewer.
html?file=/wp-content/uploads/2010/07/2010-48-03_Spriedums_ENG.pdf#search=2010-48-03
[last viewed July 16, 2019]; Judgement of the Constitutional Court of the Republic of Latvia of 17
January 2008 in case No. 2007-11-03, para 15. Available at: http://www.satv.tiesa.gov.lv/web/viewer.
html?file=/wp-content/uploads/2007/05/2007-11-03_Spriedums_ENG.pdf#search=2007-11-03
[last viewed October 10, 2019].

Environmental Protection Law. Available at: http://wwwvvc.govlv/export/sites/default/docs/
LRTA/Likumi/Environmental Protection Law.doc [last viewed July 16, 2019].
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Usually, three dimensions or three pillars of sustainability are discerned:
environmental'®, economic!®, and social’’. In other sources, the social dimension is
replaced by equity.'® The idea of sustainability is that all the three elements should
go hand in hand.

Sustainability is not a principle applicable solely in public law. It reaches
beyond, as it is applicable also in private law — in business. For example, sustainability
indicators are sought and identified in the private sector."” The terms “sustainability
of business activities®®” or “sustainable activities of the personnel” are known, used
in Section 8 the Enterprise Income Tax Law.*' Sustainability criteria are applied in
the area of biofuels and bioliquids.”

Thus, it can be said that sustainability has broad dimensions and is being
applied in diverse areas. Without denying that this principle originated in or was
created under the influence of environmental law, currently sustainability has been
given a broader scope. Likewise, the essence of sustainability is found in two key
elements: the need to satisfy the humanity’s present needs, at the same time caring
for the future generations in various fields. To put it differently — the sustainability
principle demands long-term thinking.

2. Sustainability as an element of development in Latvia:
political and legal aspects

It has been noted in research that the actual efforts and politics of nation states
to promote sustainability differ greatly.>® This is because sustainability, first of all, is
a political issue. Sustainability as a political standard was underscored by President
E. Levits upon coming into office, highlighting the common good, responsibility
for the future generations, which is a style of thinking typical of a modern and

Environmental sustainability speaks about preserving and protecting ecosystem and natural sources
Sustainable development (economy) highlights the principle that economical activities should
avoid depleting natural resources and damaging ecosystems.

Social or equity tools for more equitable distribution of environmental impacts, natural resources,
good, service, income and wealth.

'8 Portney K. Sustainability. Cambridge: The MIT Press, 2015, p. 7.

See more: Swedbank’s Sustainability Indicators: towards the 2030 Agenda. Available at:
https://www.swedbank-research.com/english/macro_focus/2018/january/sustainability
indicators_2018-01-23.pdf [last viewed July 16, 2019].

¥ Judgement of Administrative Regional Court of 26 April 2018 in case No. A420296416 para. 3. 27.
Available at: https://manas.tiesas.lv/eTiesasMvc/nolemumi [last viewed October 4, 2019].

2l Corporate Income Tax Law. Latvijas Véstnesis, No. 56 (5983), 08.08.2017.

** Regulations of the Cabinet of Ministers No. 545 of S July 2011. Sustainability criteria for biofuels

and bioliquids, their implementation mechanism and monitoring and control mechanisms. Latvijas
Véstnesis, No. 111 (4509), 19.07.2011.

# Portney K. Sustainability. Cambridge: The MIT Press, 2015, p. 141.
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sustainable state.”* The finding that solidarity, belonging to Latvia and to Europe,
the possibility to live in a modern state is the basis for the will for a sustainable state
points to the purpose of the state — to be sustainable.”®

The “road map” for the development of Latvia is based on political document
“National Development Plan of Latvia for 2014-2020" which was approved by
the Saeima (parliament).” In addition to this document, the parliament has approved
also the Sustainable Development Strategy of Latvia until 2030 or “Latvia 2030”. It
aims to reach sustainable development of a country, i.e,, an integrated and balanced
development of the public welfare, the environment and economics, which satisfies
the present social and economic needs of inhabitants, ensures the observation of
the environmental requirements, without endangering the possibility to satisfy
the needs of future generations, and ensuring the biological diversity.*” “Latvia 2030”
is the main national planning instrument, which means that all other policy planning
documents must comply with the guidelines defined in this legal act. The content of
sustainability is presented in this document, comprising the general understanding
of the concept in Latvia and reflecting, first of all, the three globally known
dimensions of sustainability and the need to find a balance between them (public
welfare, environment, economics), and, secondly, it links the interests of the present
and the future society and discusses the need to balance these.

In Latvia, the principle of sustainability is not solely a political or governmental
principle. This principle is included in normative acts expressis verbis in specific areas,
turning into a principle of a certain field. Moreover, the principle of sustainability
has become a constitutional principle.

Latvia is one of those rare countries, where, almost 100 years after its
constitution was adopted, an extensive Preamble was added to the Satversme in
2014.%® The Preamble to the Satversme comprises, inter alia, the following phrases:
“Bach individual takes care of [..] future generations, the environment and nature”
and “Latvia protects its national interests and promotes sustainable and democratic
development of a united Europe and the world.”” The conclusion that follows from
the Preamble is, first of all, that sustainability has become one of the principles
for national development. To foster sustainable Europe and the world, Latvia
itself must be oriented towards such development. Secondly, the constitutional
legislator expects also responsible actions from each individual for the sake of future

24

Speech by President Egils Levits at the Saeima upon entering office. Available at: https://
www.president.lv/lv/jaunumi/zinas/valsts-prezidenta-egila-levita-runa-saeima-amata-
stajoties-25796 [last viewed October S, 2019].

25 Ibid.

6 National Development Plan of Latvia for 2014-2020. Available at: https://www.pkc.gov.lv/sites/
default/files/inline-files/NDP2020%20English%20Final ___ 1.pdf [last viewed October S, 2019].
Sustainable Development Strategy of Latvia until 2030. Available at: http://varam.gov.lv/lat/pol/
ppd/?doc=13857, para. 8. [last viewed October 10, 2019].

% Amendments to the Constitution of the Republic of Latvia. Latvijas Véstnesis, No. 131 (5191),
08.07.2014.

The Constitution of the Republic of Latvia. Available at: http://saeima.lv/en/about-saeima/work-
of-the-saeima/constitution/ [last viewed October 5, 2019].
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generations, which is also an integral part of sustainability. Moreover, it is noted in
a study of the preambles of different states that usually preambles include norms
belonging to three groups: 1) those that reflect the constitutional foundations of
the state, 2) matters related to fundamental human rights, and 3) the elements of
national nature that are characteristic of the particular country.*® The author believes
that sustainability does not fall within any of these groups typical of preambles’ texts.
Sustainability should be recognised as being a new — a future principle of national
development, which has been differently reflected expressis verbis in constitutions of
various states.

It has been noted that nearly 20 countries expressly recognize a constitutional
goal of “sustainability” or “sustainable development”*' For example, the Constitution
of Switzerland notes that the aim of the Federation (Article 2) is to promote
common welfare, sustainable development, inner cohesion, and cultural diversity
of the country.** This principle is reflected in the Preamble to the Constitution of
Montenegro.* This concept is also included in constitutions of Poland, Mozambique,
Greece, Serbia, and Thailand.** Other constitutions refer to the concept of “future
generations” For example, Article 110B of the Constitution of the Kingdom of
Norway states that “Natural resources should be made use of on the basis of com-
prehensive long-term considerations whereby this right will be safeguarded for
future generations as well.”*® The concept of protecting future generations is in-
cluded in several constitutions, e.g., in Germany and Brazil, and those norms mainly
speak about preserving natural resources and environment and responsibility to
the future generation.® A study mentions that in some countries constitutions
include both: sustainability and also the future generation concept (Angola, Bhutan,
Georgia, Guyana, Malawi, Maldives, Sweden).”” Latvia belongs to the latter group

% Constitutional Preambles. A comparative analysis. Voermans W., Stremler M., Cliteur P. (eds.),

Chaltenham: Edward Elgar Publishing: 2017, p. 25.

James R. May Sustainability and Global Environmental Constitutionalism. In: New Frontiers
in Environmental Constitutionalism. Available at: https://wedocs.unep.org/bitstream/handle/
20.500.11822/20819/Frontiers-Environmental-Constitutionalism.pdf?sequence=1&isAllowed=y
[last viewed October 10, 2019], p. 310.

32 Federal Constitution of the Swiss Confederation of April 18, 1999. Available at: https://www.
refworld.org/docid/3ae6b6040.html [last viewed October 7,2019].

Constitution of Montenegro. Available at: https://www.wipo.int/edocs/lexdocs/laws/en/me/
me004en.pdf [last viewed October 7, 2019].

James R. May Sustainability and Global Environmental Constitutionalism. In: New Frontiers
in Environmental Constitutionalism. Available at: https://wedocs.unep.org/bitstream/handle/
20.500.11822/20819/Frontiers-Environmental-Constitutionalism.pdf?sequence=1&isAllowed=y
[last viewed October 7,2019], pp. 312-313.

*  Constitution of the Kingdom of Norway of 1814. Available at: https://ihl-databases.icrc.org/ihl-
nat/6fa4d35e5e3025394125673e00508143/eee956c813a2dalec1256a870049de0c/%24FILE/
Constitution.pdf [last viewed October 7, 2019].

James R. May Sustainability and Global Environmental Constitutionalism. In: New Frontiers
in Environmental Constitutionalism. Available at: https://wedocs.unep.org/bitstream/handle/
20.500.11822/20819/Frontiers-Environmental-Constitutionalism.pdf?sequence=1&isAllowed=y
[last viewed October 7,2019], pp. 313-314.

7 Ibid., pp. 314-315.
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of countries, as the constitution contains the sustainable development concept and
responsibility towards future generations.

Although the principle of sustainability is included in the Preamble to
the Satversme, it is a directly applicable principle. The Latvian theory of constitutional
law does not doubt that all norms of the Satversme that have been included in
the whole text of the Satversme are real and applicable.’® Therefore, sustainability is
one of the constitutional principles aimed at protecting and implementing the aims
and values enshrined in the Satversme.** One might also say that sustainability has
become a principle that will take a more prominent place alongside principles like
democracy, a country governed by the rule of law, and human dignity.

3. Application of sustainability principle in case law:
diversity of areas and practice

It would be wrong to assume that, in Latvia, the principle of sustainability has
been applied only since the Preamble to the Satversme was adopted and entered
into force. The Constitutional Court had applied this principle on several occasions
before that, because the sustainability principle has been defined in special laws, for
example, in the Environmental Protection Law since it came into force in 2006.

The study of case law shows that the principle of sustainability is applied both
by the Constitutional Court and the courts belonging to the court system, and that
in the case law the sustainability principle had been applied in very diverse areas, for
example, even terms “sustainability of a judgement”®, “sustainability of a tree” have
been used. At the same time, it must be noted that the contribution by the European
Court of Human Rights to sustainable development has been assessed as being
small.* Therefore, embodiment of the sustainability principle in Latvia depends,
first and foremost, on courts: the Constitutional Court and courts of the court
system, which have been called upon to care for the protection of normative acts and
the Satversme.

In view of the origins and development of sustainability, it is clear that initially
the sustainability principle was applied in the environmental law. Although at
present it has acquired new horizons, the diversity of its application in environmental

Pleps J. Satversmes ievada piemérosana [Application of the Preamble of Satversme]. Jurista vards,

No. 30 (832), 5.08.2014.

¥ Judgement of the Constitutional Court of the Republic of Latvia of 6 October 2016 in case
No. 2016-24-03, para. 11. Latvijas Vestnesis, No. 201, 10.10.2017.

% Judgement of Riga Regional Court of 23 November 2016 in case No. C30692915. Available at:
https://manas.tiesas.lv/eTiesasMvc/nolemumi [last viewed October 10, 2019].

# Judgement of regional Administrative Court on 14 June 2018 in case No. A420511213. Available at:

https://manas.tiesas.lv/eTiesasMvc/nolemumi [last viewed October 11,2019].

# Verschuuren, J. Contribution of the case law of the European Court of Human Rights to sustainable

development in Europe. In: W. Scholtz, & J. Verschuuren (eds.), Regional Environmental Law:
Transregional Comparative Lessons in Pursuit of Sustainable Development. Cheltenham: Edward
Elgar Publishing Ltd, 2015, p. 15.
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law is obvious also in Latvia. Thus, for example, similarly to other European
countries®, also in Latvia, sustainability is one of the principles of spatial planning.*
The Constitutional Court of Latvia even describes the principle of sustainability as
“one of the fundamental principles of land use planning”* As the Constitutional
Court has been vigorously involved in solving legal issues connected to spatial
planning, the Constitutional Court has developed some rules on the application of
this principle or provided some guidelines to users.*

Alongside environmental law, the sustainability principle is being actively
applied in social law. For example, since Latvia has recognised itself as being a socially
responsible state, it has been derived from this principle that it is the duty of the state
to form a sustainable and balanced policy for ensuring the welfare of the society.*’
It has been recognised in the case law of the Constitutional Court that Article 109
of the Satversme guarantees the inhabitants the right to a stable and predictable,
as well as effective, just and sustainable system of social protection, which ensures
commensurate social services.*® Also, it has been explained that the sustainability
of the system means that it should be of the kind that would allow ensuring social

# Vincent Hély, Jean-Philippe Antoni. Combining indicators for decision making in planning issues:

A theoretical approach to perform sustainability assessment. Sustainable Cities and Society, Vol. 44,
2019, p. 844.

Spatial Planning Law says that in the development of a spatial plan the principle of sustainability,
which ensures a qualitative environment, balanced economic development, rational utilisation of
natural, human and material resources, development and preservation of the natural and cultural
heritage for the present and next generations, should be observed. Spatial Planning Law. Available
at:  http://wwwwvvc.govlv/export/sites/default/docs/LRTA/Likumi/Spatial _Planning_Law.doc
[last viewed October 1,2019].

Judgement of the Constitutional Court of the Republic of Latvia of 17 January 2008 in case
No. 2007-11-03, para. 15. Available at: http://www.satv.tiesa.gov.lv/web/viewer.html?file=/wp-
content/uploads/2007/05/2007-11-03_Spriedums_ENG.pdf#search=2007-11-03 [last viewed
October 10, 2019].

% Judgement of the Constitutional Court of the Republic of Latvia of 24 September 2008 in case
No. 2008-03-03, para. 17.2. Latvijas Vestnesis, No. 151 (3935), 30.09.2008; Judgement of
the Constitutional Court of the Republic of Latvia of 30 January 2004 in case No. 2003-20-01,
para. 8.2. Available at: http://www.satv.tiesa.gov.lv/web/viewer.html?file=/wp-content/uploads/
2003/09/2003-20-01_Spriedums ENG.pdf#search=2003-20-01 [last viewed October 11,
2019]; Judgement of the Constitutional Court of the Republic of Latvia of 3 May 2011 in case
No. 2010-54-03, para. 12.1.1. Latvijas Véstnesis, No. 70 (4468), 06.05.2011. Judgement of
the Constitutional Court of the Republic of Latvia of 9 October 2014 in case No. Nr.2013-19-03,
para. 15.1. Latvijas Véstnesis, No. 201 (5261), 10.10.2014.; Judgement of the Constitutional Court
of the Republic of Latvia of 19 November 2009 in case No. 2009-09-03, para. 14. Latvijas Vestnesis,
No. 184 (4170), 24.11.2009.

¥ Judgement of the Constitutional Court of the Republic of Latvia of 15 March 2010 in case
No. 2009-44-01, para. 22. Available at: http://www.satv.tiesa.gov.lv/web/viewer.html?file=/wp-
content/uploads/2009/07/2009-44-01 Spriedums_ENG.pdf#search=2009-44-01 [last viewed
October 11,2019].

# Judgement of the Constitutional Court of the Republic of Latvia of 19 December 2011 in case
No. 2011-03-01, para. 15.2. Available at: http://www.satv.tiesa.gov.lv/web/viewer.html?file=/wp-
content/uploads/2011/02/2011-03-01_Spriedums_ENG.pdf#search=2011-03-01 [last viewed
October 11,2019].
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security not only to the present but also to the future generations.* This means that
the legislator should always be able to balance and use reasonably the state budget
resources, weighing the rights of an individual and the welfare of the whole society.*
Le,, the state’s actions should never jeopardise the sustainability of the social budget.*
Ensuring the sustainability of the social budget has been deemed to be a legitimate
aim for restricting fundamental rights in the case law of the Supreme Court.*> With
respect to the pension system, it has been found that the sustainability of pension
system is based on three principles: adequacy, financial sustainability and capability
to adapt itself to changes.>

Sustainability also has been recognised as an essential principle in
the regulation of the system of higher education.** Recently, this principle has gained
a new dimension in the case law of the Constitutional Court, which has applied
the sustainability principle to various institutions of constitutional law (see further).

4. Some remarks about global constitutionalism, global
environmental constitutionalism and sustainability

Presently, a new concept — global constitutionalism — has emerged.*® As noted
by professor Klaus Bosselmann, the phenomenon of global constitutionalism is
created by the growing interdependence of nation states, which has generated
a certain “constitutionalization of international organizations” recognizing such
principles as human rights, state responsibility, and ius cogens or erga omnes norms.*
Le., values, which usually have been examined in a national framework (for example,
the rule of law, justice, human rights), today are addressed more comprehensively

# Judgement of the Constitutional Court of the Republic of Latvia of 15 February 2018 in case
No. 2017-09-01, para. 15.1. Latvijas Veéstnesis, No. 35 (6121), 19.02.2018.

3% Judgement of the Constitutional Court of the Republic of Latvia of 19 October 2017 in case

No. 2016-14-01, para. 19.3. Latvijas Véstnesis, No. 209 (6036), 20.10.2017.

Judgement of the Constitutional Court of the Republic of Latvia of 15 February 2018 in case

No. 2017-09-01, para. 15.1. Latvijas Vestnesis, No. 35 (6121), 19.02.2018.

Judgement of the Supreme Court of the Republic of Latvia on 14 December 2015 in case

No. A420445113 para. S. Available at: https://manas.tiesas.lv/eTiesasMvc/nolemumi [last viewed

October 10, 2019]; Judgement of the Supreme Court of the Republic of Latvia on 2 October 2014

in case No. A420401913, para. 4.6. Available at: https://manas.tiesas.lv/eTiesasMvc/nolemumi

[last viewed October 10, 2019].

53 Judgement of the Constitutional Court of the Republic of Latvia of 21 December 2009 in case
No. 2009-43-01, para. 27.2. Available at: http://www.satv.tiesa.gov.lv/web/viewer.html?file=/wp-
content/uploads/2009/07/2009-43-01 Spriedums_ENG.pdf#search=2009-43-01 [last viewed
October 10, 2019].

5 Judgement of the Constitutional Court of the Republic of Latvia of 7 June 2019 in case No. 2018-

15-01, para. 18. Latvijas Véstnesis, No. 116, 10.06.2019.

See more about constitutionalism in World Constitutionalism, Principal V. M. et al. (eds.),

Cambridge Scholars Publisher, 2007, pp. 1-16.

Bosselmann K. Global Environmental Constitutionalism: Mapping the Terrain. Widener Law

Review, Vol. 21, No. 2, p. 171. Available at: http://datubazes.lanet.lv:2095/login.aspx?direct=true&

db=a9h&AN=110507334&site=chost-live [last viewed July 16, 2019].
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due to their global nature. This principle is known in Latvia because, for example,
the harmony of the national fundamental human rights and international human
rights is recognised.”” Human rights as the most important aspect of contemporary
constitutionalism are relevant in all countries. It could be said that Latvia is integrated
in this global chain of constitutionalism.

Today, protection of the environment is of fundamental importance.
The Constitutional Court has upheld this finding.*® One can subscribe to professor
K. Bosselmann’s thesis — if environmental protection has constitutional status
in many states and if “we accept that the twenty-first century will be defined by
its success or failure of protecting human rights and the environment™ then it is
possible to talk about global environmental constitutionalism. Environmental
constitutionalism concerns not only the duty to realize environmental obligations
but also the procedure in which those obligations should be fulfilled.®* Sustainability
is one of the principles of environmental constitutionalism.®" It can be said that, in
Latvia, lots of attention is paid to the development, implementation and effectiveness
of environmental rights in the constitution, because, first of all, the Satversme includes
Article 115%, and the obligation of institutions of public power is derived thereof
to establish and maintain an effective system for environmental protection; and,
secondly, as noted above, the concept of sustainability, environmental protection
has been enshrined expressis verbis in the Preamble to the Satversme. Thus, it can be
said that Latvia successfully fits into global environmental constitutionalism with
sustainability as one of its elements.

7 Judgement of the Constitutional Court of the Republic of Latvia of 21 December 2009 in case
No. 2009-43-01, para. 20. Available at: http://www.satv.tiesa.gov.lv/web/viewer.html?file=/wp-
content/uploads/2009/07/2009-43-01_Spriedums_ENG.pdf#search=2009-43-01 [last viewed
July 16, 2019].
Judgement of the Constitutional Court of the Republic of Latvia of 24 February 2011 in case
No. 2010-48-03, para. 6. Available at: http://www.satv.tiesa.gov.lv/web/viewer.html?file=/wp-
content/uploads/2010/07/2010-48-03_Spriedums_ENG.pdfi#search=2010-48-03 [last viewed
July 16,2019].
Bosselmann K. Global Environmental Constitutionalism: Mapping the Terrain. Widener Law
Review, Vol. 21, No. 2, p. 173. Available at: http://datubazes.lanet.lv:2095/login.aspx?direct=true&
db=a9h&AN=110507334&site=ehost-live [last viewed July 16, 2019].
Kotzé L. J. Arguing Global Environmental Constitutionalism. Transnational Environmental Law,
Vol. 1, No. 1, 2012, p. 208.
Prof. Kotze notes that that environmental constitutionalism includes several elements, like,
environmental rights; environmental justice; intra- and intergenerational equity; ecological
integrity; sustainability and its associated principles (functioning here as universal environmental
moral and ethical ideals or values); an extended vision of the environmental obligations of the state
and the private sector; judicial control of executive and legislative environmental governance
functions; and an expansive notion of private and public accountability. Kotzé, L. J. Arguing Global
Environmental Constitutionalism. Transnational Environmental Law, Vol. 1, No. 1, 2012, p. 209.
 Article 115 of the Constitution states that “The State shall protect the right of everyone to live
in a benevolent environment by providing information about environmental conditions and by
promoting the preservation and improvement of the environment.”
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S. Sustainability and the duty of individuals

Clearly, the primary responsibility for preserving environment in the context
of sustainability principle lies with the state and those institutions that have various
obligations that follow from Article 115 and other normative acts. The thesis that
the possibilities of the current and the future generations to live in a wholesome
environment in many ways depend on the state’s readiness to ensure sustainable
development should be upheld.®> Moreover, the responsibility of the state should be
understood broadly and it cannot be attributed only to performing the function of
sanctioning. The state’s obligation to preserve and improve environmental quality, to
use sustainable natural resources should be discussed. However, at the same time, it
is important to understand also the responsibility of each individual — each member
of society — for implementing the sustainability principle. Hence, in the context
of the sustainability principle, also the principle of personal responsibility should
be discussed. Everyone’s responsibility follows from the third sentence in the fifth
paragraph of the Preamble to the Satversme, which provides that everyone should
care for, among others, future generations, environment and nature, thus imposing
an obligation on all to become involved in the implementation of sustainability. This
does not concern only the environmental protection. Responsibility to the future
generations means responsible actions in various areas of life. In other words,
sustainability is not solely the state’s responsibility. Each and every member of
society should care for the implementation of this principle.

In view of everyone’s duty in the context of sustainability, the matter regarding
agricultural land, which is one of the most important natural resources for the national
economy in Latvia has been dealt with in the case law.** The Constitutional Court,
referring to the sustainability principle included in the Preamble to the Satversme,
including everyone’s duty and responsibility to the next generations and
environment, has defined the obligations of the owners of agricultural land, inter
alia, to ensure preservation, effective use and tilling of agricultural land, which
includes preservation of biological diversity typical of Latvia, as well as to care for
the use, cultivation of such land and to preserve it for future generations.* It can be
said that case law recognises the principle of personal responsibility in the context of
sustainability.

¢ Judgement of the Constitutional Court of the Republic of Latvia of 6 October 2016 in case
No. 2016-24-03, para. 7. Latvijas Vestnesis, No. 201, 10.10.2017.

¢ Judgement of the Constitutional Court of the Republic of Latvia of 18 October 2018 in case
No. 2018-04-01, para. 16. Latvijas Vestnesis, No. 208 (6294), 22.10.2018.

¢ Ibid.
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6. Sustainability and constitutionalism. Sustainability
in the Latvian constitutional law

The concept of “sustainability constitutionalism”, which incorporates both
values - constitutionalism and sustainability, is known in legal science.® This
concept can be used in various ways. It can be taken as the basis for making new
normative acts and also applied in state law. Analysis of case law shows that in
Latvia, in the field of constitutional law, sustainability has been applied in various
ways. For example, it has been recognised in case law that national sustainability
means the state’s responsibility for adopting a sustainable budget®’, which is always
linked to the obligation to ensure the existence of appropriate resources in the state
budget.®® Sustainability is linked also to democracy and respect for human rights and
fundamental freedoms, which are interconnected and mutually reinforcing values.%”
The concept of “sustainability of democracy” has become enshrined in case law. It
is understood as the need to care for the protection of the national constitutional
bodies and national security institutions against persons, who by their actions
pose a threat to the independence of the State of Latvia and to the principles of
a democratic state governed by the rule of law.”

In the case law of the Constitutional Court over the last years findings have
crystallised that are attributed to the legislator and the policy it implements, by
adopting generally binding legal norms in the context of developing a sustainable state.
Since the legislator has been called to exercise the legislative power, the outcomes of
its work and also the procedure should be oriented towards a sustainable result. It can
be said that sustainable development is closely linked to the existence of sustainable
legal regulation.”” Thus, two main aspects have crystallised: the sustainability of
the state and sustainable legal regulation as one element of a sustainable state.

The author believes that a sustainable legal regulation, first and foremost,
complies with the Satversme, both as to its content and form, or in the process of

% James R. May Sustainability and Global Environmental Constitutionalism. In: New Frontiers

in Environmental Constitutionalism. Available at: https://wedocs.unep.org/bitstream/handle/

20.500.11822/20819/Frontiers-Environmental-Constitutionalism.pdf?sequence=1&isAllowed=y

[last viewed October 7,2019], p. 315.

Judgement of the Constitutional Court of the Republic of Latvia of 3 February 2012 in case

No. 2011-11-0, para. 17.5. Available at: http://www.satv.tiesa.gov.lv/web/viewer.html?file=/wp-

content/uploads/2011/05/2011-11-01_Spriedums_ENG.pdf#search=2011-11-01 [last viewed

October 8,2019].

% Judgement of the Constitutional Court of the Republic of Latvia of 25 March 2015 in case
No. 2014-11-0103, para. 20. Available at: http://www.satv.tiesa.gov.lv/web/viewerhtml?file=/
wp-content/uploads/2014/04/2014-11-0103_Spriedums_ENG.pdf#search=2014-11-0103  [last
viewed October 8,2019].

% Judgement of the Constitutional Court of the Republic of Latvia of 29 June 2018 in case
No. 2017-25-01, para. 20.2. Latvijas Véstnesis, No. 130 (6216), 02.07.2018.

70 Ibid., Judgement of Regional Administrative Court of 30 August 2018 in the case No. A43007918.
Available at: https://manas.tiesas.lv/eTiesasMvc/nolemumi [last viewed October S, 2019].

7l Judgement of the Constitutional Court of the Republic of Latvia of 18 April 2019 in case
No. 2018-16-03, para. 17. Latvijas Véstnesis, No. 80 (6419), 23.04.2019.
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its adoption the norms and principles of the Satversme have been complied with. It
has been found in the case law of the Constitutional Court that the sustainability
principle is applicable also to the legislative process and thus, sustainability can
be attained by implementing also the principle of good legislation that is derived
from the principle of a state governed by the rule of law.” Likewise, the principle
of a sustainable state requires a legislative outcome that is well-considered, is not
hurried and is stable. In the context of the principle of legal security”, the legal
norms adopted by the legislator, in addition to being predictable and clear must also
be stable and constant, allowing a person to make not only short-term decisions
but also to build the long-term future plans.”* The case law of the Constitutional
Court recognises a solution as being sustainable if it, for example, in a particular
field - electricity production — will facilitate “sustainable and safe production of
electricity”” In hearing the so-called case of “Solidarity Tax — Natural Persons”,
the Constitutional Court found that, notwithstanding the legislator’s discretion
in the area of taxation policy, it had to abide by the principles of effectiveness,
fairness, solidarity, and timeliness.” Although these principles have been applied
to the normative regulation in a narrow field - taxation, the author believes that,
obviously, these principles, taking into account the specificity of each particular area,
may be applied to any sustainable normative solution. Any legal regulation should
be just. The principle of justice is always the main leitmotif of a state governed by
the rule of law. The opinion can be upheld that justice can be attained if harmony and
balance are ensured; the principle of equality is abided by; the distribution of benefits
is merit-based.”” The whole legislative process should be aimed at attaining justice.
Obviously, normative regulation should be effective, which includes economic
effectiveness. Alongside the economic effectiveness, another standard for measuring
the effectiveness of the law exists.”® It has been explained that the effectiveness of
a law is determined by the fact whether society and courts abide by the particular
law.” Likewise, timeliness is not of a minor importance also in other areas, not only
in that of taxation.

Timeliness means that new normative regulation is introduced in a well-
considered way and timely manner. Hurried, ill-considered, constantly amended laws
do not create and develop society’s trust in public power.*® A law, which is amended
already in the year following its adoption, cannot be deemed to be sustainable.
President of the State R. V&jonis also has pointed to this problem, concluding that
the outcome of an ill-considered legal regulation is the need to improve and amend
it.*! However, the legislator should strive for constantly growing trust of persons in
the state and law, as well as increasing awareness of the democratic process. This is an
element of the principle of a rule-of-law state — to ensure stable laws in the state that

7 Falcon y Tella M. J. Justice and Law. Leiden: BRILL, 2014, p. 26.

Van der Meer T. In what we trust? A multi-level study into trust in parliament as an evaluation of
state characteristics. International Review of Administrative Sciences, Vol. 3, No. 76, 2010, p. 518.
Valsts prezidenta 2019. gada 4. februara véstule Nr. 36 Saeimas Juridiskajai komisijai [Letter of
the State President of 4 February 2019 to Saeima Legal Committee]. Available at: https://www.
president.lv/storage/kcfinder/files/VP_040219 Nr.36.pdf [last viewed July 12, 2019].
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determine human lives.*> Laws that are constantly amended do not create a stable
legal environment. Likewise, the laws, in the adoption of which substantial and
procedural violations have been committed, cannot promote and ensure sustainable
national development. Sustainable normative regulation cannot be aimed at
ensuring benefit to a particular person. It must serve society. Therefore, also in case
law, sustainable solution is oriented towards protection of public welfare.®

The legislator’s actions always should be aimed at a sustainable solution, and
not only formally so. The legislator’s aim should always be the adoption of good
law — one that fosters trust in the state and law.** The legislator should always keep
in mind that law influences the future, not the past.* This conclusion appositely fits
into the context of sustainability.

Conclusions

1. Although sustainability is a new term in legal science, it has become the guiding
principle for human development and the central issue for states.

2. Although the sustainability principle originated in environment law, it has
acquired broad dimensions and is being applied in the most diverse areas,
retaining the essence of sustainability: the need to satisfy the present needs of
humanity, at the same time taking care of the future generations. To phrase it
differently — the sustainability principle demands long-term thinking.

3. In Latvia, the sustainability principle is not solely a political or governmental
principle. This principle is included in normative acts expressis verbis in specific
areas, turning it into a principle of a specific area. Moreover, the principle of
sustainability has become a constitutional principle aimed at protection and
implementation of aims and values included in the Satversme.

4. A conclusion follows from the Preamble to the Satversme that sustainability
has become one of the principles of national development. To promote
sustainable Europe and the world, Latvia itself should be oriented towards such
development.

S. The research of the case law shows that the sustainability principle is applied
both by the Constitutional Court and the courts belonging to the court system,
and in the case law the sustainability principle has been applied in very diverse
areas — environmental law and legal institutions related to it, in social law, in
the area of higher education, and in state law. The case law of the recent years
outlines the following trend: 1) the sustainability principle is constantly being

#  Lautenbach G. The Concept of the Rule of Law and the European Court of Human Rights. Oxford:
Oxford University Press, 2013, p. 21.

% Judgement of the Constitutional Court of the Republic of Latvia of 18 October 2018 in case
No. 2018-04-01, para. 16. Latvijas Véstnesis, No. 208 (6294), 22.10.2018.

Dissenting opinion of the Justice of the Constitutional Court of the Republic of Latvia Daiga
Rezevska in case No. 2016-14-01, para. 6. Latvijas Véstnesis, No. 251 (6078), 18.12.2017.

Driesen D. M. The Economic Dynamics of Law, Cambridge University Press, 2012, p. 1.
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applied in new branches oflaw; 2) the significance of sustainability pronouncedly
dominates in the rulings by Constitutional Court and also the courts belonging
to the court system created in the recent years.

Latvia successfully fits into the global environmental constitutionalism, one
element of which is sustainability.

Sustainability is not solely the state’s responsibility. The constitutional legislator
expects responsible actions from each individual for the sake of the next
generations, which is an integral part of sustainability.

Since the legislator has been called to exercise the legislative power,
the outcomes of its work and also the procedure should be oriented towards
a sustainable result. It can be said that sustainable development is closely linked
to the existence of sustainable legal regulation. Thus, two main aspects have
crystallised: the sustainability of the state and sustainable legal regulation as one
element of a sustainable state.

Sustainable legal regulation, first and foremost, complies with the Satversme,
both as to its content and form, and in the process of its adoption the norms and
principles of the Satversme have been complied with, inter alia, the principles
of effectiveness, justice, solidarity and timeliness, it is well-considered and
dependable regulation.
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Summary

Hilchen’s draft land law for Livonia, a comprehensive work in three volumes written in
1599 at the request of the Polish king and on behalf of the Livonian nobility, was and
is often regarded in legal literature and historical research as a document that tried to
codify a particularly hard form of serfdom in Livonia. Comparisons with contemporary
German and Polish land laws, Lithuanian and Curonian statutes and Roman law in
the form of the contemporary ius commune provide a much more serf-friendly picture of
Hilchen’s draft, which will be analysed in more detail by this contribution.

Keywords: serfdom, early modern period, land law, David Hilchen, Livonia

Introduction

In historiography and literature from the 19" century to the end of
20" century David Hilchen (1561-1610), who was Livonia’s leading humanist
in the late 16™ century, was known mainly as the creator of the draft Land Law
(Landrechtsentwurf)' of 1599, according to historians, for example, Arveds Svabe
(Sigismunda Augusta Livonija politika. In: Latvijas vésture, 1964). In terms of
the oppression of servants, “Hilchen’s draft Land Law reflects the maximum
demands and endeavours of the Livonian nobility”” In our contribution, we will
first provide the background for drafting of the Land Law and the contemporary
political environment, than we will compare the provisions of the draft Land Law on
serfdom with sources from Roman law, i.e., the Justinian Institutes and Codex. We
will then move on to a comparison with contemporary German, Polish, Lithuanian
and Curonian laws.

! The research and writing of this article is supported by grants PUT1030 and IUT20-50 from
the Estonian Research Council.

On the draft Land Law in general see Hoffmann T. Der Landrechtsentwurf David Hilchens von
1599: Ein livlindisches Rechtszeugnis polnischer Herrschaft [David Hilchens Land Law draft of
1599: A Livionian legal testimony of Polish rule]. Frankfurt am Main: Peter Lang, 2007), as well as
Hoffmann T. Livonian Law under Late Polish Rule. In: Einheit und Vielfalt in der Rechtsgeschichte
im Ostseeraum. Frankfurt am Main: Peter Lang, 2011, pp. 81-88.

Svibe A. Sigismunda Augusta Livonija politika. [The Politics of Sigismund August in Livonia]. In:
Latvijas vésture, Stockholm: Daugava, 1962, p. 429.



SECTION 2. Personal Human Liberty and an Independent State Governed by the Rule of Law,
132 Founded on Democratic Values. 200 Years since the Abolition of Serfdom in the Baltics

1. Background of the draft Land Law

At the time, the middle knightly law (Mittleres Ritterrecht, printed in
1537), which constituted a fusion of the most important German medieval
law collections, still applied in Livonia. The Livonian nobility had previously
intended, under the rule of the Teutonic order, to draft a modern land law;
when the Livonian nobility surrendered to Poland in 1561, it succeeded in their
request to King Sigismund August to include their claim for a comprehensive
land law for Livonia in the Privilegium Sigismundi Augusti®. It did provide that
Livonian Land Law should be drawn up on the basis of Polish, Lithuanian and
Livonian laws.*

The Polish king commissioned a learned lawyer, syndic of the city of
Riga, notary of Wenden and king’s secretary David Hilchen’, who composed
a corresponding draft within only a few months. However, the draft was not
finally promulgated by the Polish Sejm; only its procedural regulations in their
substantial parts were put into force immediately by resolution of Sigismund IIL¢

2. The draft Land Law and its alleged role as the origin of serf{dom in Livonia

Since the early 20" century, the draft Land Law has grown in infamy for
its provisions on serfdom, which, in turn, gave Hilchen the role of “creator of
serfdom for the Livonian peasantry”. The person who drew the most detailed
attention to this aspect of the land law was the historian Roberts Vipers (Robert
Wipper, 1859-1954), who went into exile from the Soviet Union to Latvia
before he returned with his family to Moscow in 1941, working from 1943 at
the Academy of Science of the Soviet Union (1943-1954).” Vipers states that
Hilchen “had implemented [in the draft Land Law] artfully and in a sophisticated
and well-planned manner the theory of slavery based on Justinian’s Institutions”?
Vipers compared the initial parts of the Institutes of Justinian and the second
book of the draft Land Law and came to the conclusion that Hilchen “intended
to protect the ears of his more enlightened contemporaries by carefully avoiding
terms as ‘slave’ or ‘slavery” and used instead the expression ‘alieno iuri subiectae’

*  Schirren C. Die Capitulationen der livlindischen Ritter- und Landschaft und der Stadt Riga vom
4. Juli 1710, nebst deren Confirmationen [The Capitulationen of the Livonian Nobility and the City
of Riga of 4" July 1710, including their Confirmations]. Dorpat: Karow, 1865, pp. 2-23.

See art. 7 in the second Ordinatio Livonia, available in: Volumina Legum II, St. Petersburg: Ohryzko

Jozafat, 1859, p.377.

> See for the latest biography and edition of his Latin correspondence 1577-1603: Viiding K.,
Hoffmann T., Siimets-Gross H., Sapala P. David Hilchen [Heliconius] (1561-1610). In: Early
Modern Letters Online. Oxford: University of Oxford, 2018. Available at: http://emlo-portal.
bodleian.ox.ac.uk/collections/?catalogue=david-hilchen [last viewed October 27, 2019].

¢ On details of the genesis of the draft Land Law see Hoffmann T. 2007, pp. 62-65.

7 Jiiristo D. Monedest Liti iilikooli esimestest ajalooprofessoritest. [About some of the First Professors
of History in the University of Latvia]. Manuscript [used with the permission of the author],
pp- 2-6.

® Vipers R. David Hilchen. Die erste rechtliche Fixierung der Leibeigenschaft in Livland [The First
Legal Fixation of Serfdom in Livonia]. In: Filologu biedribas raksti, No. 8, 1928, pp. 225-240, here
pp- 234-23S.
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(sc. personae)”, even though in his understanding “it in fact was slavery that was
constituted here by law”? However, as a historian Vipers did not know or did
not pay attention to the systematic features of the Justinian Institutes' as a legal
text. However, beyond that, his analysis was so convincing and suitable to Soviet
doctrine that subsequent literature — for example, from Estonia, Latvia, and also
Germany - in many cases followed Vipers’ verdict on Hilchen.

Even as late as in 1992, the “Eesti talurahva ajalugu’, for instance, states
the following: “The manor owners wished to increase their power over their
peasants, which can clearly be seen from the codex drafts by David Hilchen
(1599) [..]. They are mainly based on provisions concerning the slavery of
Roman law”."

1. The draft Land Law on serfs and its Roman Law sources

In the draft Land Law, the regulation of serfs says that they belong to the category
of persons “who are dependant of the rights of another” together with persons under
guardianship. While guardianship was regulated in the Institutions, serfs were not,
and so that these parts had to be composed by Hilchen himself.

Title 11 § 1 about serfs reads, as follows: “Serfs and their offspring — just
as their possessions — are in the power of their landlord, and they cannot
dispose over those without their landlord’s consent, neither can they leave to go
somewhere else.”

The ban of leaving the land was the fundamental element that distinguished
serfs or “hereditary peasants” (Erbbauer) from free person or lease farmers. In
Ancient Rome slaves had to obey their owner’s commands, but were not bound to

the land by the law.

In early modern German scholarly discussion serfs were mainly compared
to Roman coloni, for example in Cod. 11, 48, 23, 1. According to this, the land-
bound peasants or colons and their children were perpetually free, but “they
shall have no right [..] to leave the estate and go to another, but shall always be

°  Vipers R. 1928, pp. 234-235.

See for a detailed analysis of the land law draft and Justinian Institutes Siimets-Gross H.,
Hoffmann T. Der Einfluss der Justinianischen Institutiones auf die Regelung der Leibeigenschaft
im Landrechtsentwurf David Hilchens (1599) [The Influence of Justinians Institutiones on
the Regulation of Serfdom in David Hilchen’s Land Law draft (1599)]. In: Forschungen zur
baltischen Geschichte, No. 13, 2018, pp. 9-23.

! Eesti talurahva ajalugu [ The History of Estonian Peasanthood], Vol. 1, Tallinn: Olion, 1992, p. 463.
About the right of possession see more in Seppel M. Die Kreditbeziehungen der leibeigenen
Bauern Livlands im 16. Jahrhundert [Loan Relationships on and among Livonian Serfs in the 16th
Century]. In: Estnisches Mittelalter: Sprachen — Gesellschaft — Kirche. Schriften der Baltischen
Historischen Kommission, No. 20, 2015, pp. 145-166.

3 For details, see: Siimets-Gross H., Hoffmann T., 2018, pp. 9-23.
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bound to the soil which their father has once undertaken to cultivate”, which is
closest to Hilchen’s provision on serfs.'s

This provision stresses the personal freedom of a colonus but still provides that
he was bound to his land. The category of colonus in the sense of land-bound tenant
was unknown to the Justinian Institutes.

It is true that Hilchen used Justinian’s systematic private law textbook as
a model, but not only in the first part of the regulations about persons and their
division — which is the only issue analysed by Vipers —, but also in the structuring
of the entire beginning of the second book of the draft Land Law. In doing so,
he followed the contemporary practice of his time and centuries after. Also in
Lithuania, the neighbouring territory to Livonia, Roman law had already been
received. Even the Lithuanian First Statute of 1520 had been influenced by
Roman law in the form of Institutes, as well as Digest and Codex. The Second
(1566) and Third Lithuanian Statutes (1588) were even more strongly influenced
by Roman law.'

A detailed comparison also reveals that Hilchen explicitly did not include
the regulations of the Institutes on slaves into the draft Land Law (he omitted them
in their entirety). After continuing according to the division in Institutes, Hilchen
turns to the division of alieni iuri subiectae, the legal status that Hilchen’s land law
draft distributes to peasants. The concrete classification of those provisions was
not found in the Institutes, so Hilchen had to invent those provisions himself. This
chapter includes doubtlessly free peasants as well as lease farmers (Geldpdchter),
who in Livonia were generally free to move or leave as far as they paid their regular
payment of the lease.

It is quite probable that Hilchen — a lawyer who had studied in Germany -
knew not only the regulations of Justinian’s Codex, but also the contemporary

14 Annotated Justinian Code. Translation by Blume F. H. II (ed.). Available at: http://www.uwyo.edu/
lawlib/blume-justinian/ajc-edition-2/index.html [last viewed October 27, 2019].

See for detailed analysis of Hilchen’s land law draft with Codex of Justinian: Siimets-Gross H.,
Hoffmann T. David Hilchen (1561-1610) und das “Kolonenrecht” des Codex Justinianus [David
Hilchen and the law on “Colones” in the Code of Justinian]. In: Recht und Wirtschaft in Stadt und
Land. /Law and Economics in Urban and Rural Environment. Neunter Rechtshistorikertag im
Ostseeraum (The 9" Conference in Legal History in the Baltic Sea Area). Luts-Sootak M, Schifer F.
(eds.), Frankfurt am Main: Peter Lang, 2020, pp. 421-436.

For an overiew see Steinke D. Die Zivilrechtsordnungen des Baltikums unter dem Einfluss
auslindischer, insbesondere deutscher Rechtsquellen [The Private Law Systems in the Baltics
under the Influence of foreign, especially German Law Sources]. Gottingen: Universititsverlag
Osnabriick, 2009, p. 93ff, as well as Danilowicz I. Historischer Blick auf das Litthauische Statut
und den Einfluss des Romischen Rechts auf das Polnische und Litthauische. [A historical View of
the Lithuanian Statute and the Influence of the Roman Law to the Polish and Lithuanian Law].
Dorpat: Schiinmann, 1834.
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discussion about the statutes of the serfs that was on-going at that time in
Germany."”

2. Regulation in earlier Livonian Law and in German
contemporary legal discussion

The previous Livonian Middle Knightly Law had mentioned the peasants,
although not in any great detail. The notion in Chapter 234 has the following
wording: “Wor ein here ein dorp hefft, dar mach he synen buren geven ein siinderlick
recht” (“Where a Lord has a village, there he has a proper right in his peasants”).

The Privilegium Sigismundi Augusti did not define a serf, although it did
regulate the right of a former land owner to demand the serf back, Art. XXII:
“Peasants, who [..] are in the power of another, must not be kept captive by this
landlord, but have to be returned [..] to the one who makes the claim”. This did
bind the serfs to the land, according to the Privilegium that was given by the king
in 1561. In Livonia, land-bound peasants from the late 16™ to the 18" century
had a very similar status to that in northern Germany.'® The prohibition on
them abandoning their land was present in the contemporary discussion
on the northern German serfdom, as remarked on by eminent lawyers such as
Husanus", Mevius* und Zasius®'. It was the central element that distinguished
serfs or hereditary peasants from free tenants.”” But this would not necessarily

17" See for introduction Knothe H.-G. Zur Entwicklung des Rechts der Gutsherrschaft im deutschen
Ostseeraum im Spiegel von Mevius Abhandlung iiber die “Bauers-Leute“ [On the Evolution of
the Legal Framework of the Concept of Gutsherrschaft in the German Baltic Sea Area as reflected in
Mevius’ Writings on Peasants]. In: Geschichte und Perspektiven des Rechts im Ostseeraum. Erster
Rechtshistorikertag im Ostseeraum, hrsg. von Eckert J.,, Modéer K. A., Frankfurt/Main et al.: Peter
Lang, 2002, pp. 237-274.

'8 Schmidt C. Leibeigenschaft im Ostseeraum [Serfdom in the Baltic Sea Area]. Kéln: Bohlau 1997,

on Livonia pp. S1-62. The comprehensive research on serfdom in the Baltic Sea area, on Livonia,

does not deal substantially with the Polish period.

Heinrich Husanus (1536-1587) was a German jurist, diplomat, legal scholar and author of various

legal opinions. On legal humanism see in general Wieacker F. Privatrechtsgeschichte der Neuzeit

[A History of Private Law in Modern Times], Gottingen: Vandenhoeck & Ruprecht, 1996, p. 145f.

David Mevius (1609-1670) was a legal practicioner and preeminent lawyer of his time. For details,

see David Mevius (1609-1670), Leben und Werk eines pommerschen Juristen von europiischem

Rang [David Mevius - Life and Achievements of a Pomeranian laywer of European Rank], hrsg.

Jorn N, Schriftenreihe der David-Mevius-Gesellschaft, No. 1, 2007, Hamburg: Kovac, 2007.

Ulrich Zasy (lat. Udalricus Zasius; 1461-1535) was among the most influential humanistic legal

scholars of his time and was author of legal opinions and legislative drafts. For details, see Meuf8er A.,

Fir Kaiser und Reich. Politische Kommunikation in der Frithen Neuzeit: Johann Ulrich Zasius

(1521-1570) als Rat und Gesandter der Kaiser Ferdinand I und Maximilian II [For Emperor and

Empire. Political Communication in Early Modern Times]: Johann Ulrich Zasius (1521-1570) as

Counseler and Legate of Emperors Ferdinand I and Maximilian II]. Husum: Matthiesen Verlag,

2004 (= Historische Studien).

** Wiese M. Leibeigene Bauern und Romisches Recht im 17. Jahrhundert. Ein Gutachten des David
Mevius [Serfs and Roman Law in the 17* Century. A legal Opinion about David Mevius]. In:
Schriften zur Européischen Rechts- und Verfassungsgeschichte 52, 2006, pp. 155-158.

20
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mean that serfs were seen as slaves in terms of ancient Roman law. Bockelmann?},
for instance, points out the word serf in his home region (the Palatinate) in Latin
would not be translated as “servus/servi’, as only those lacking all freedom were
designated by this title.**

3. The notion of the ‘serf’ (Erbpauren) in Polish, Lithuanian and
Curonian law

In 1557, king Sigismund August started promoting agrarian reforms, which
did concern both agrarian property of the sovereign as well as private property.
According to Zytkowiecz, these reforms “increased peasants’ obligations in terms
of paying the roll of rent rather in money than in kind which had the effect that
more and more peasants tried to escape their place [Scholle]”. But in Poland,
a “gradual narrowing of the peasant’s legal status on the land (glaebe adscriptio) is
already witnessed from the development of the latifundia (1496). The many laws
issued by the Diet against escape (more than 60 in the 16" and 17" centuries) are
evidence that escape was proving an efficient means of resistance for the peasants.”
At the same time, relations between the peasant and government authorities
were gradually broken off. From the middle of the 15™ century, suits brought by
subjects against their lords disappeared from the royal courts of justice. The legal
situation of the peasant population can be defined as strict serfdom.*

As described in detail by Cerman,” different forms of serfdom prevailed in
Central and Eastern Europe. Szoltysek® elucidates for the Rzeczpospolita that
“the most extreme form was the manorial system based on peasants’ personal
and hereditary subjection, as well as on their labour obligations (corvée) to
the manors. While this system was introduced in the territories of Poland-
Lithuania during the 16™ to early 17" centuries, the strongest manorial systems
developed in western Poland and in some parts of Ukraine (esp. Volhynia).”

% Johann Friedrich Bockelmann (1633-1681) was from 1661 Palatinatian Council, and from
1664 Vice-President of the Hofgericht. For details, see Scholz L. Leibeigenschaft rechtfertigen —
Kontroversen um Ursprung und Legitimitit der Leibeigenschaft im Wildfangstreit [Justifying
Serfdom — Controversies on the Origin and Legitimacy of Serfdom in the Context of Wildfangstreit].
Zeitschrift fiir Historische Forschung, No. 4S5 (52), 1,2018, pp. 41-81.

** Scholz L. 2018, p. 69.

s Zytkowicz L. The Peasant’s Farm and the Landlord’s Farm in Poland from the 16™ to the Middle of
the 18" Century. Journal of European Economic History, Vol. 1, No. 1, 1972, pp. 135, 143.

% Zytkowicz L., 1972, p. 147.

¥ Cerman M. Villagers and Lords in Eastern Europe, 1300-1800. Basingstoke: Palgrave Macmillan,

2012.

Baten J.,, Szoltysek M. A golden age before serfdom? The human capital of Central-Eastern and

Eastern Europe in the 17%-19" centuries. MPIDR Working Paper No. WP 2014-008, August 2014.

Available at: https://www.demogr.mpg.de/papers/working/wp-2014-008.pdf [last viewed October

27,2019].

Szoltysek M. Three kinds of preindustrial household formation system in historical Eastern Europe:

A challenge to spatial patterns of the European family. The History of the Family, No. 13 (3), 2008,

pp- 223-257.
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Lithuanian law regulated serfdom in detail in the third Lithuanian Statute
from 1588*. For example, its chapter 12 states: “If domestic servants [..] and
other serfs [..] escape from their landlord, the landlord shall not be impeded by
remote location, long duration, or prescription periods to reclaim [..] the serf”
According to Lithuanian Statutes, Art. 14, the landlord to whom the serf fled has
to give him back complete with family and possessions. After being cited by court,
he has to compensate the serf’s work and if he does not render the serf upon
being ordered so by the court, he has additionally to pay a fine and compensate
the work: “[..] If the person summoned to court does not admit and return
the serf [..], he has - just as if he has to pay a fine for each person on basis of
this statute — to make restitution for each person double, as well as compensate
the damage caused by the serf [..] and his missing work [..]”

These regulations quite closely correlate to the respective provisions in
contemporary Curonian law (Statutes from 1617), where the term “serf” is
defined, as well as the questions of fugitive serfs resolved. According to Art. 50°":
Prima potestas privata est dominorum in homines proprios, sive rusticos (First of
all, the Lords (=domines) have personal power over their own people, i.e. their
peasants). Art. 52 states further — “Si tales homines mares sine voluntate domini
sui ad alios transfugerint [..] reddi debebunt”. (If male persons without consent of
their owner flee to others [..] they should be given back), and Art. 53 clarifies
that “Adversus tales fugitivos [..] nullus sit praescriptioni locus [..].” (against fugitives
[..] no limitation of action can take place [..].)

Regarding the question of a period of limitation of action, Lithuanian statutes
differentiated according to the distance from the old landlord and the type
of dependant persons. According to Art. 12, the option to remain with a new
landlord - on the condition that the old one did not reclaim him - after a period
of 10 years was only granted to “Erbunterthanen” (i.e., a peasant who rendered his
work service: arbeitsleistender Pawr), who now lived within a radius of S or 6 miles
from the old landlord. Household servants (ErbHaussGesind) belonged to the other
type of person, captives and other serfs (sonst leibeigene) and the right to claim
them was limited neither by “the distance of the place, by the length of time nor by
the prescription period”. The other group of serfs was made up only of the persons
“that were taken captive during the war or other servants that were serfs and their
offspring and children” (Art. 21). Thus, under Lithuanian law household servants
and other serfs endured the hardest conditions.

Curonian law did not foresee the possibility that the actions could be limited,
and the same applies partly to Lithuanian law, although there the picture is more
differentiated. Concerning the prescription period, this correlates to the Codex

The text used stems from the German manuscript from the Rara collection of the University Library
in Tartu: Das gantze Statuten Buch des Gross Fiirsten=thumbs Littawen. Aus dem Polnischen ins
Teiitsche gebracht und geschrieben [The Entire Book of Statutes of the Grandduchy of Lithuania.
Translated from Polish into German]. Collection of Manuscripts, No. 134.

31 Die Quellen des Curlindischen Landrechts [The Sources of Curonian Land Law]. Bd. 1, Lief. 3,
Acta Commissionis de anno 1617. Hrsg Rummel C v. Dorpat: Kluge, 1848. The numeration could
vary according to the edition or manuscript.
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of Justinian, where the fugitivus or runaway was seen as a thief — theft, too, had no
prescription period.

In comparison to Lithuanian and Curonian law, Hilchen’s draft Land Law
was more serf-friendly, as it provided a limitation period of ten years and grants
serfs the right to remain with their new landlord after those ten years, as stated in
Book 2, Art. 12 (2): the landlord to whom the serf escaped had - if the landlord
did not return the serf and did not attend court after being duly summoned - to
pay a fine of 20 Polish Florins, and still return the serf, unless the serf has been
missing for ten years, in which case his claim expired.” This fine was smaller than,
for example, in the Curonian Statutes, according to which 40 florins should be

paid (Art. 54).

Conclusions

Ultimately, it should be noted that the allegedly hard rules on serfs in Hilchen’s
draft Land Law originate primarily from previous customs, laws or other legal acts.
Already the Privilegium Sigismundi Augusti mentioned serfdom as “old [..] legal usus
in Livonia”.

Hilchen’s draft, however, contains several regulations that deviate from the
privilege and other contemporary local rules, but, above all, from the Roman tradition
and other regional rules, such as the Curonian or Lithuanian statutes. In this draft,
the provisions on serfdom — such as the provisions on the return of fugitive peasants
or about the limitation period of claims, etc. — are more favourable to the serf and
his new landlord than many contemporary practices or laws in northern Germany,
Polish Law, the Code of Justinian or the Curonian and Lithuanian Statutes, which
stipulated harsh punishment for fugitive serfs, and additionally did not grant them
the possibility to stay with their new landlord even after ten years.

As a fugitive serf would choose a landlord known for good and fair treatment
of his serfs and as this landlord would, from his own economic interest, try to keep
(and to eventually hide) such a serf, landlords also had a genuine interest in granting
fair conditions to serfs both in order to prevent escape, as well as to attract fugitive
serfs. In contrast to previous evaluations of the draft Land Law, and in comparison
to contemporary regulation in the region, this difference in Hilchen’s draft would,
in practice, have had the considerable effect of significantly improving, rather than
reducing, the legal status of serfs.

32 “[.] so offt soll er dem gegentheil 20 Fl Polnisch erlegen, undt soll gleichwoll den verlauffen
wiedergeben. Eff were dan [..], daf zehen jahr von zeit der miflenheit verflofen, dan nach solcher zu
recht verwahrten zeit kann er ihn allf verjahret nicht abforderen” [[..] he shall pay 20 Polish Florin
to the other party, and he shall return additionally the runaway — unless he was missed longer than
ten years. In that case, if he has been lawfully kept for such a time, he cannot claim return of him, as
the claim has become time-barred].
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THE ORIGINS OF A CIVIL SOCIETY BASED ON
DEMOCRATICALLY LEGITIMATE VALUES IN BALTICS
AFTER ABOLITION OF SERFDOM

Summary

The article is dedicated to the origins of civil society in the Latvian-populated Baltic
Governorates during the rule of the Russian Empire. Reforms linked to the abolition
of serfdom at the beginning of the 19* century turned into the point of reference for
this process. The genesis and evolution of awareness of legitimate democratic traditions
were gradual, concurrent with decreasing impact of the estate on the society of a civil
parish. Emancipation of peasants was closely related to accumulation of experience
in the governance of a civil parish and the right to administer justice independently
in lower instance courts. Until the First World War (1914), the administration of
a civil parish for the majority of Latvians turned into a school of the rule of law and
understanding of democracy.

Keywords: abolition of serfdom, liberation of serfs, peasant laws, freedom, civil parish,
parish court, legitimate values, democracy

Introduction

At the end of the 12* century and in the 13" century, the lands of the Balts
and Livs were colonised by Catholic Christians (predominantly from Germany)’,
who were spreading the Christian faith. During the roughly century-long military
skirmishes, the majority of local aristocracy perished or left their homeland.
The remaining gradually assimilated into the German culture. German turned into
the language of culture and education but German knighthood - into masters of

the land.

The Latvian nation formed on the basis of Baltic and Liv peasants. Languages of
the Baltic tribes merged into one Latvian language over a couple of centuries. Literary

! Sterns L Latvijas vésture. 1180-1290. Krustakari [The History of Latvia 1180-1290. Crusades].
Riga: Latvijas véstures institata apgads, 2002; Seraphin E. Geschichte Liv-, Est- und Kurlands
von den “Aussegelung” des Landes bis zur Einverleibung in das russische Reich. I. Band. Die Zeit
bis zum Untergang livlindischer Selbstindigkeit [History of Livonia, Estonia and Courland from
the “discovering” of the country to its incorporation into the Russian Empire. Vol. 1. The time until
the loss of independence of Livonia]. Reval: Verlag von Franz Kluge, 1895, S. 3-109.
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Latvian can be spoken of starting with the 16"~17" centuries.” Simultaneously with
the formation process of the Latvian nation, the majority of peasants lost not only
land but also personal freedom.’

The abolition of serfdom in the Baltic Governorates of the Russian Empire
was a historical event for Latvians (1817-1819). The majority of people regained
the rights of a free person.* The author discerns in the abolition of serfdom also
the first step on the path towards the proclamation of the Latvian State (1918). If
serfdom had not been abolished at the beginning of the 19" century, it is highly
unlikely that the Republic of Latvia would have been proclaimed at the beginning of
the 20" century.®

The Russian Empire was governed in accordance with the principles of
monarchy. Latvia was proclaimed as a democratic republic.® This proves that
awareness of democratically legitimate values existed before the state was established.
In the current article, the author aims to identify those factors of influence that
for the majority of Latvians became the basis for understanding of democratically
legitimate values following the abolition of serfdom. The article is a limited-scope
study. Therefore, the contribution of the New Latvians (jaunlatviesi)” and members
of the New Current movement (jaunstrdvnieki)® to the formation of the Latvian
national identity remains outside the framework of this article.

Buss O, Jansone L. Ieskats latviesu valodas vésturé (no pirmsikumiem lidz 20. gadsimtam) [Insight
into the History of the Latvian Language (from Origins to the 20" Century)]. In: Latvija un latviesi.
II séjums [Latvia and Latvians. Vol. II]. Riga: Latvijas Zinatnu akadémija [Latvian Academy of
Sciences], 2018, pp. 117-128.

Lazdin$ J. Dzimtbu$anas atcel§ana, pagasta sabiedribas organizacija un nacionali valstiskas
domasanas pirmsakumi [Abolition of Serfdom, Organisation of Parish Society and the Origins of
Nation-State Thinking]. In: Latviesi un Latvija. II séjums. Valstiskums Latvija un Latvijas valsts —
izcinita un zaudéta [Latvians and Latvia. Vol. II. Statehood in Latvia and the State of Latvia — Won
and Lost]. Riga: Latvijas Zinatnu akadémija [Latvian Academy of Sciences], 2013, pp. 179-182;
Prutz H. Der Kampf um die Leibeigenschaft in Livland [The Struggle for Serfdom in Livonia].
Miinchen: Verlag der Kéniglich Bayerischen Akademie der Wissenschaften, 1916, S. 24-28.

In Latgale or the three Latvian districts of the Governorate of Vitebsk of the Russian Empire, serfdom
was abolished considerably later (1861). See Manudects. — O BcemmaocTuseiimems papoBanie
KPEIOCTHBIMb AKOASIMD IIPaBh COCTOSIHIS CBOGOAHBIXD CEAbCKHXb OObIBATEAEH, U 06D yCTPONCTBE
uxsb 6prta [Manifesto. — On the All-Gracious Granting to the Serfs of the Right to the Status of
Free Rural People and Their Living Conditions], (19.02.1861): Law of the Russian Empire. [Toanoe
cobpanie 3akoHoBb Pocciiickoit umnepin. Otaerenne nepsoe [Complete Collection of Laws of
the Russian Empire. First Chapter], r. XXXVI, Ne 36650, 1861. Available at: http://nlr.ru/e-res/
law_r/content.html [last viewed August 31, 2019].

*  Lazdins J. 2013, pp. 173-196.

¢ Latvijas pilsoniem! (18.01.1918) [To the Citizens of Latvia! Declaration by the Republic of Latvia].
Pagaidu Valdibas Véstnesis [Herald of the Provisional Government], 1918. g. 14. (1.) decembr,
Nr. 1; Latvijas Tautas padomes politiska platforma [The Political Platform of the Latvian People’s
Council] (18.01.1918): The Provisional Law of the Republic of Latvia. Pagaidu Valdibas Véstnesis
[Herald of the Provisional Government], 1918. g. 14. (1.) decembri / Latvijas Valsts Véstures arhivs
[The National Archives of Latvia] (hereafter - LVVA), 1307. fonds (hereafter — f.), 1. apraksts
(hereafter — apr.), 327. lieta (hereafter - 1.), pp. 27-29.

Developed national culture and fought against the dominance of the Baltic German culture.
Promulgators of social democratic-Marxist views.
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1. Origins of the understanding of legitimate democratic values

1.1. The reforms, maintained in the spirit of humanism, were launched shortly
before the abolition of serfdom. This process was ushered in by the adoption of
the law of 20 February 1804 - the Law on Peasants in the Governorate of Livonia.’
The purpose of the law was not only to align the relationships between the estate
and the land used by peasants but also to start the process of peasant emancipation.
To implement the reform, a special system of peasant courts was created. Instead
of being just an extra in judicial proceedings, a peasant had to turn into the party in
charge of legal proceedings in lower courts. To highlight the role of peasant judges
in administering justice, Alexander I Romanov (Axexcandp I Pomanos, 1801-1825)
noted in his epistle to Landrat Friedrich von Sivers:

The goal of justice for the peasants will not be reached if every gentleman [landlord]
will be recognised as their [the peasants’] sole judge. This post ought, justifiably, to be
entrusted to a judge selected by the peasants themselves."’

The beginning of peasant emancipation process by far did not mean its prompt
completion to the full extent. The Emperor had intended only to limit the power
of the estate rather than abolish it. Therefore, the peasants’ court (civil parish) as
the first-instance court consisted of judges belonging to the peasant class. In each
composition of the court, one judge from among peasants for the term of three
years was elected by the landlord or the leaseholder of the estate, the second, by
majority vote, was elected by farm owners, and the third — by workers (servants)."!
The democratic significance of electing the majority of peasant judges was decreased
by retained supervision of the estate over civil parish courts. A judgement by
the peasant court had to be approved by the landlord, the leaseholder or the manager
of the estate.'? In religious parish courts (npuxodckoii cyd) as the courts of the second
instance and land courts (4awdzepuxm) as third-instance courts', peasants
performed only the duties of assessors. Peasants were not involved in the highest
court of the Governorate (Togzepuxm).'*

TToaosxeHie 0 kpecTbsiHaxb Audasuackoit rybepniu [Regulation on the Peasants of the Governorate
of Livonia] (20.02.1804): Law of the Russian Empire. [Toanoe co6panie 3akonosn Pocciiickoit
nmnepin, c» 1649 roaa [Regulation on the Peasants of the Governorate of Livonia since 1649],
1804-180S, T. XXVIIL, Ne 21162. Available at: http://nlr.ru/e-res/law_r/content.html [last viewed
August 31, 2019].

1 Cited from: Tobien A. Die Agrargesetzgebung Livlands im 19. Jahrhundert. I. Band: Die
Bauerverordnung von 1804 und 1809 [The Agricultural Legislation of Livonia in the 19" Century.
Vol. I: The Peasant Law of 1804 and 1809]. Berlin: Puttkammer & Miihlbrecht, 1899, S. 163.
TMoaosxeHie 0 kpecTbsiHaxb Audasuackoit rybepnin [Regulation on the Peasants of the Governorate
of Livonia] (20.02.1804), Art. 80, 82.

2 Ibid,, Art. 90.
Land court was the first instance court for hearing cases of peasants and nobility.

TToaosxeHie 0 kpecTbsiHaxb AudasHACKOi rybepnin [Regulation on the Peasants of the Governorate
of Livonia] (20.02.1804), Art. 100, 118, 125, 128, 130 etc.
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The right of a Latvian peasant to vote and to be elected to positions in a lower
court should not be underestimated. Henceforth, a judge had to be able not only
to read and write but also to make a judgement and provide legal reasoning for it.
The 1804 Law on Peasants in Livonia Governorate did not abolish serfdom. Thus,
the basic pre-requisite for a democratically organised society — human liberty — was
not attained.

1.2. In the Latvian-populated Baltic Governorates, serfdom was abolished on
the basis of two laws:

1) by the law of 25 August 1817 in the Governorate of Courland (hereafter —
the 1817 Law on Peasants in the Governorate of Courland)*;

2) by the law of 26 March 1819 in the Governorate of Livonia (hereafter —
the 1819 Law on Peasants in the Governorate of Livonia)®.

The abolition of serfdom was both a triumph for the Enlightenment ideas of
natural rights in respect to personal freedom, as well as a pre-requisite for transition
to new economic relations, ie. capitalism."” Regretfully, not everything related
to the abolition of serfdom can be seen in a positive light. Peasants were granted
freedom without the right to retain the right to use the land. From the perspective of
nobility’s interests, the following principle was implemented — the land is mine, yours
is the time (that is, freedom) (Land mein und Zeit dein'®) or — land to the landlord,
freedom to the peasant. Thus, for farm owners in the Baltic Governorates,
the abolition of serfdom turned into “the same freedom as birds in the forest have
to be chased from to tree”" or the so-called freedom of a bird. The author holds that
such terms of the agrarian reform, undoubtedly, were unjust. However, this negative
aspect of “emancipation” and also retaining of the nobility’s privileges should not be

Yuapexxpenie o Kypaspckuxps pecrbsnaxs / Kurlindische Bauer-Verordnung [Decree on
the Peasants of Courland] (25.08.1817): Law of the Russian Empire. IToanoe cobpanie 3akoHOBb
Poccifickoit ummepin, cb 1649 roaa [Complete Collection of Laws of the Russian Empire since
1649], 1817, . XXXIV, N2 27024. Available at: http://nlr.ru/e-res/law_r/content.html [last viewed
August 31,2019].

TMoaoxenie o Audpasupckuxb kpecrbsaxb / Lieflindische Bauer-Verordnung [Regulation on
the Peasants of Livonia] (26.03.1819): Law of the Russian Empire. IToasoe co6panie 3akoHOBb
Poccifickoit ummepin, cb 1649 roaa [Complete Collection of Laws of the Russian Empire since
1649], 1819, . XXXVI, Ne 27735. Available at: http://nlr.ru/e-res/law_r/content.html [last viewed
August 31,2019].

Lazdin$ J. Abolition of serfdom and organisation of civil parish communities. In: Latvia and
Latvians. Riga: Latvian Academy of Science, 2018, Vol. II, pp. 329-336.

Sivers J. von. Zur Geschichte der Bauernfreiheit in Livland [On the History of Peasant Freedom in
Livonia]. Riga: Nicolai Kymmel’s Buchhandlung, 1878, S. 68.

Cited from: Abers B. Vidzemes zemnieku “putna briviba” péc 1819. g. likuma [“The Bird’s Freedom”
of Vidzeme’s Peasants after the Law of 1819]. Tieslietu Ministrijas Véstnesis [Herald of the Ministry
of Justice], 1936, No. 3, p. 463.
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the sole focus, as often seen in Latvian scholarly writing.*® It should be understood
that a serf, prior to “emancipation”, was seen as a chattel in the meaning of the Roman
law.*! For a good reason, Prof. Janis Zutis introduced the term — serf-slaves*’, whereas
Leonid Arbusow wrote about serfdom bordering on slavery®. At the end of the 18"
century, humanist August Wilhelm Hupel recorded the unenviable conditions of
a serf, as follows:

Moonlighters (rightless workers) and their children are here occasionally sold or
bartered for other objects — horses, dogs, pipe bowls, etc.; people here are not as
expensive as Negroes in the American colonies, a bachelor may be bought for 30-50
roubles, but if he has a trade (or semblance of one) such as cook, weaver, etc., the price
might be as high as 100 roubles; the same amount buys an entire family (parents
and their children); a serving girl rarely fetches more than 10 roubles, and a child,
approximately 4 roubles).**

A peasant’s personal freedom changes the social relations that have developed
over centuries.”® The law, rather than the landlord’s will, had to become the yardstick
for every action. “Emancipation” laws, on the level of positive law, defined peasants’
rights, inter alia, the order for administering the civil parish.

The civil parish assembly was convened upon the proposal by the parish elder
or the civil parish court with the permission of the estate (board/police) or upon
the estate’s initiative.”® All peasants had to be invited to the parish assemblies. Only
one category (paspsd) of peasants could be invited.”” Prof. Voldemars Kalnins writes

Abers B. Vidzemes zemnieku stavoklis 19. gs. pirma pusé [The Situation of Vidzeme’s Peasants

in the First Half of the 19* Century]. Riga: Izdevusi gramatu apgadnieciba A. Gulbis, 1936,

pp. 120-128; Dunsdorfs M. Baltijas muiZnieciba laikmetu maina [The Baltic Nobility in the Change

of an Era]. Riga: Zinatne, 1986; Zutis J. Vidzemes un Kurzemes zemnieku brivlai$ana XIX gadsimta

20. gados [Setting Free of Vidzeme and Kurzeme Peasants in the 20s of XIX Century]. Riga: Latvijas

Valsts izdevnieciba, 1956, etc.

Vigrabs J. Landrata Rozena 1739. gada deklaracija par Vidzemes dzimtkungu tiesibam uz zemnieku

miesu un mantu [ The Declaration of Landrat Rosen of 1739 on the Rights of Vidzeme Feudal Lords

to the Body and Property of Peasants]. Riga: A. Gulbis, 1937, p. 94; Sviabe A. Zemes attiecibas un

zemes reformu vésture Latvija [Land Relationships and the History of Land Reform in Latvia]. Riga:

Novilkums no Zemkopibas ministrijas izdevuma: “Latvijas agrara vésture” [Copy of the Edition of

the Ministry of Agriculture “The Agrarian History of Latvia], 1930, pp.125-127.

** Zutis ]. 1956, p. 8.

Arbusow L. Grundriff der Geschichte Liv-, Est- und Kurlands. Vierte, verbesserte und erginzte

Auflage [The Outline of the History of Livonia, Estonia and Courland. The Fourth Improved and

Expanded Edition]. Riga: Verlag von Jonck und Poliewsky, 1918, S. 263.

2 Hupel A. W. Topographische Nachrichten. Bd. 2 [Topographic News. Vol. 2]. Riga: Johann
Friedrich Hartknoch, 1777, S. 127-128

» Abers B. 1936, pp. 214-232.

Yuapesxpenie o KypasHackuxb pectbsnaxp [Decree on the Peasants of Courland] (25.08.1817),

Art. 43; Tloaoxenie o AudasHAckuxb KpecrbsHaxb [Regulation on the Peasants of Livonia]
(26.03.1819), Art. 72-73.

TToaosxenie o AUPASHACKUXD KpecTbsHaxb [Regulation on the Peasants of Livonia] (26.03.1819),
Art. 72.

21
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that in the Governorate of Livonia these usually had been farm owners. Electing
the civil parish officials was almost the sole task of the parish assembly.*® Decisions
were adopted by majority vote. In the Governorate of Courland, if servants were
invited then farm owners and servants voted separately. In case of a split vote,
the final decision was taken by the estate police.”

The decisions adopted by peasants were approved by the estate’s board
(in the Governorate of Livonia)*® or the civil parish court/estate police (in
the Governorate of Courland).>! The estate’s supervision was particularly pronounced
in the election of officials. Parish elders and parish judges were confirmed into
offices by the estate. The estate police (board) could refuse to confirm into office
any of the proposed candidates and demand a repeated election.*” Disregard for
peasants’ opinion was not limited to this. As revealed by the research of Assist. Prof.
Benno Abers, the estate police (board) used to confirm into office a person who had
received the lowest number of votes.* Significant power of the estate over peasants
was retained even after abolition of serfdom.

Henceforth, interests of the civil parish were officially represented by two
or three parish elders.** The obligations of an elder were perceived as an office of
honour. However, the responsibility was considerable — to be in the know about
the parish matters and interests, provide for safety, order, etc. “Authors of the law had
intended the elders to be “advocates” (Anwiilten) of the civil parish”*

The court systems of the 1817 Governorate of Courland and the 1819
Governorate of Livonia were similar. However, certain differences existed. Actually,
the Governorate of Livonia retained the system of courts established in the 1804 Law
on Peasants in the Governorate of Livonia. The sole difference was that the duties of
land courts were taken over by district courts (yesdnsiii cyd, Kreisgericht). In difference
to the Governorate of Livonia, a two-tier peasant court system was established in
the Governorate of Courland ~ the civil parish court (mipciii cyd, Gemeindegericht)

¥ Kalnins V. Latvijas PSR valsts un tiesibu vésture. I. Feodalisma un toposa kapitalisma laikmets XI -

XIX gs. [The History of the State and the Law of the Latvian SSR. I. The Age of Feudalism and
Nascent Capitalism XI-XIX c.]. Riga: Zvaigzne, 1972, p. 264.

Yupesxaenie o Kypasuackuxb pecrbsnaxs [Decree on the Peasants of Courland] (25.08.1817),
Art. 47.

In the Governorate of Livonia, the manor board also performed the duties of the manor police
as a general rule. See TToaoxenie 0 AMPASHACKHMXD KPECTbSHAXD [Regulation on the Peasants of
Livonia] (26.03.1819), Art. 134.

The civil parish could appeal an estate’s decision to Hauptmannsgericht in the governorate of
Courland and to Kirchspielsgericht in the Governorate of Livonia. See Yupesxaenie o Kypasaackuxs
pectbsnaxp [Decree on the Peasants of Courland] (25.08.1817), Art. 48, 49; Iloaoxenie o
Audasnackuxs kpectbsaHaxb (26.03.1819) [Regulation on the Peasants of Livonia], Art. 78, 80.
Yupesxaenie o Kypasuackuxb pecrbsnaxs [Decree on the Peasants of Courland] (25.08.1817),
Art. 33; TToaoxenie o AupasHackuxb kpecTbsiHaxb (26.03.1819) [Regulation on the Peasants of
Livonia], Art. 90, 101.

3 Abers B. 1936, pp. 188-189.

34

29

30

31

32

The number of elders could be higher in larger civil parishes. See Mucenieks P. Latvijas pasvaldibu
iekarta [The System of Self-Governments in Latvia]. Riga: L. u. Studentu padomes gramatnicas
izdevums, 1938, p. 123.

3 Ibid,, pp. 123-124.
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and district court (Hauptmannsgericht 2ter Abtheilung). The principle introduced by
the 1804 Law on Peasants in the Governorate of Livonia that only in the civil parish
court all members came from the peasant class was retained in both Governorates. In
religious parish courts (Kirchspielsgericht) and in district courts, peasants performed
only the duties of assessors. Peasants were not represented in the composition of
the higher (revision) court of the Governorate — the (governorate) High Manorial
Court (obep-zogzepuxm |/ Oberhofgericht, in Courland) and the (governorate)
Manorial Court (z0fzepuxm / Hofgericht, in Livonia).>

Civil parish courts heard peasants’ civil cases, imposed punishments for
transgressions and also attempted to reconcile peasants with landlords. The disputes
between peasants and landlords were heard, on their merits, by the district court.

As Melita Mierina’s research shows, Latvian peasants usually were attached
to “their own piece of land”. Therefore, one of the most unpleasant tasks for civil
parish courts was evicting unsuccessful tenants from their homes.”” Peasant judges
had to learn to make not only lawful but also unpopular judgements. Massive
responsibility entailed also, for instance, hearing of labour (servitude) disputes®,
settling the inheritance matters of the civil parish members,* etc. Although under
the supervision of estate officials, “emancipation” laws granted rights, imposed
obligations, as well taught awareness of the significance of electing civil parish
officials.

2. Enhancing the understanding of democratically
legitimate values

The 1860s are known as the decade of major reforms in the Russian Empire.
During the reign of Alexander II Romanov (Asexcandp III Pomarnos) (1855
1881), on 19 February 1861, serfdom was abolished throughout the Russian
Empire, judicial reform was instigated*’, new regulations on procedural law were

Formally, it was possible to request the Ruling Senate to overrule a court’s ruling or, with
the mediation of the Governorate’s government, the Emperor himself. See Yupexaenie o
Kypassackuxb pectbsanaxs [Decree on the Peasants of Courland] (25.08.1817), Art. 205-214,
373, 392-395, 402-403; TToaoxenie o AupasHackuxb KpecTbsHaxb [Regulation on the Peasants of
Livonia], Art. 97-98, 133, 157182, 183-197, 247.

Svarane M. Saimnieks un kalps Kurzemé un Vidzemé XIX gadsimta vidi (socialekonomisks
pétijums) [The Master and the Servant in Kurzeme and Vidzeme in Mid-XIX Century (Social
Economic Study]. Riga: Zinatne, 1971, p. 85.

3 Svabe A. Drustu pagasta tiesas spriedumi 1830 — 1835 [The Court’s Judgements of Drusti Parish

Court 1830-1835]. Riga: Latvijas Skolotaju Savieniba, 1927.
¥ See for instance LVVA, 5890. f, 1. apr., 36. 1.

Yupexaenie cyae6HbIXD ycraHoBAeHiit [Establishment of Judicial Institutions] (20.11.1864): Law
of the Russian Empire. TToasoe co6panie sakonosb Pocciiickoit umnepin [Complete Collection of
Laws of the Russian Empire], Co6panie sropoe [Second Collection], T. XXXIX, Otaeaenie Bropoe
[separation of the second], 1864, N¢ 41475. Available at: http://nlr.ru/e-res/law_r/content.html
[last viewed August 31, 2019].
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adopted*, etc. The decade of major reforms affected also the Balts. The law, “On
Public Administration at the Level of Civil Parishes in the Baltic Provinces” **, was
adopted on 19 February 1866 (hereafter — the Law of 19 February 1866). The Law
of 19 February 1866 altered the relations between the state, estate and civil parish.
The aim of the Law of 19 February 1866 was to free civil parish society from tutelage
by the estate* and unify administration of civil parishes in the Baltic Governorates.

Experience of nearly 50 years of liberty had demonstrated the ability of Latvian
peasants to act and to think independently. Hence, supervision by the estate had
become redundant. Religious parish courts (in the Governorate of Livonia) and
district court (in the Governorate of Courland) were entrusted with the supervision
of the peasant self-governance. Chairmen of the supervisory body were nobles.
However, the tie between the estate and the civil parish was severed.

On 9 July 1889, the 20 November 1864 Regulation on Courts of the Russian
Empire* (hereafter — the Judicial Reform) was applied to the Baltic Governorates.
The aim of the Judicial Reform was separating the competence of the public
administration, police and courts.*® Thus, the judicial supervision over the civil
parishes of the Baltic Governorates contradicted the legal policy of the state. On
the basis of the 9 July 1889, Provisional Regulation on Changing the Composition
and Jurisdiction of Peasant Bodies, the office of a commissioner for peasant matters

' Yerapp yroaosHaro cypompoussopcTsa [Code on Criminal Proceedings] (20.11.1864): Law of

the Russian Empire. IToaHoe co6panie 3axkonoBb Poccifickoit nmnepin [Complete Collection of
Laws of the Russian Empire], Co6panie Bropoe [Second Collection], . XXXIX, Otaeaenie Bropoe
[Second Chapter], 1864, No 41476. Available at: http://nlr.ru/e-res/law_r/contenthtml [last
viewed August 31, 2019]; Ycrass rpaxaanckaro cyponpoussoactsa [Code on Civil Proceedings]
(20.11.1864). TToanoe cobpanie 3akoHOBb Pocciitckoit ummepiu [Complete Collection of Laws of
the Russian Empire], Co6panie sropoe [Second Collection], r. XXXIX, Otaeaenie sropoe [Second
Chapter], 1864, N2 41477. Available at: http://nlr.ru/e-res/law_r/content.html [last viewed August
31,2019].

TMoAoxkeHie O BOAOCTHOMD ObIIecTBeHHOMD yrpaBaeHin Bb Ocrsefickuxb ry6epuisxs [Ipu-
6aamiiickuxs ] [Regulation on Rural Municipality Public Administration in the Ostsee Governorates
[Baltic]] (19.02.1866): Law of the Russian Empire. IToanoe cobpanie 3axonosb Poccifickoit
nmmepin [Complete Collection of Laws of the Russian Empire], Co6panie Bropoe [Second
Collection], . XLI, otaesenie nepsoe [Second Chapter], 1866, Ne 43034. Available at: http://nlr.ru/
e-res/law_r/content.html [last viewed August 31, 2019].

# Schmidt O. Rechtsgeschichte Liv-, Est- und Curlands [The History of Law of Livonia, Estonia and
Courland]. Jurjew (Dorpat): In Commission bei E. J. Karow, 1895, S. 265.

O npumeHenin kb rybepHisms Andasaackoit, Dctasuackoit u Kypasuackoit Cyae6Hbixb YeTaBOBS
20 HOs16ps 1864 roaa u 0 Mpeo6pa3oBaHil MECTHBIXD KPeTbSHCKUXb yupexaeHiit [On Application
to the Governorates of Livonia, Estonia and Courland of the Regulation of 20 November 1864 and
on the Reform of Local Peasant Bodies]: Law of the Russian Empire. IToanoe co6panie 3akoHOBD
Pocciiickoit ummnepin [Complete Collection of Laws of the Russian Empire], Cobpanie Tperie
[Third Collection], T. IX, 1889, Ne 6187. Available at: http://nlr.ru/e-res/law_r/content.html [last
viewed August 31, 2019].

Lazdip$ J. Die Justizreform vom Jahr 1889 und ihre Bedeutung fir die Baltischen Provinzen
Russlands und (spiter) Lettland [The Judicial Reform of 1889 and its Significance for the Baltic
Governorates of Russia and (Later) Latvia]. In: Schéfer Frank L., Schubert W. (Hrsg.) Judiciary and
Judicial System. The 7* Conference in Legal History in the Baltic Sea Area, May 3-S5, Schleswig-
Holstein. Frankfurt am Main: Peter Lang GmbH, PL Academic Research, 2013, S. 94.
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was introduced.* The commissioner for peasant matters was tasked with supervising,
whether the parish community applied the laws correctly, and with annulling
any illegal decisions.” Assist. Prof. Péteris Mucinieks has aptly commented on
the reduced significance of the estate and the growth of power exerted by the state:

Supervisory bodies had to confirm all officials in their posts. Despite the law stating
that conformation could only be denied in cases where electoral procedures were not
correctly followed or inappropriate individuals were selected and, therefore, would be
denied taking office; in practice confirmation was also refused to individuals who had
been correctly elected. The same applied to decisions rescinded based on considerations
of relevance.*”®

Due to absence of detailed research, the prevalence of arbitrariness by state
officials in peasant matters is not known. Most probably, P. Mucinieks is expressing
the social memories retained in inter-war Latvia (1918-1940) about governance in
the period of the Russian Empire at the end of the 19" century — beginning of the 20
century. No irrefutable evidence exists regarding the statements by V. Kalnin$ made
during the Soviet period about the commissioners for peasant matters as persons
servile before the German nobility.* Indubitably, every reform has its “darker sides”
However, the author holds that the positive contribution of the reform to the civil
parish administration should not be ignored. Peasant administration of the civil
parish was released from direct supervision by the landlord classes.*® Henceforth,
this task was performed by the state, similarly to the present.

Following the Law of 19 February 1866, a civil parish did not become
a territorial body of self-governance. The estate remained outside the civil parish.
All peasants registered in the civil parish belonged to the parish community — farm
owners (tenants), servants (workers), as well as the persons who, although they did

not belong to the peasant class, had obtained title or lease to peasants’ plots of lands
(houses).*!

* 1. O nmpeobpasosanin cyae6HOM wacTu Bb [Ipubaariiickuxs ry6epuisxs u II. O npeobpasosanin

KPEThSIHCKHXb [IPUCYTCTBEHHBIX MecTb IIpubaariiickuxb ry6epriil. B. BpemeHHsle mpasuaa 065
U3MEHEHIn COCTaBa U IPEAMETOBb BEAOMCTBA KPECTBSIHCKUXb IIPUCYTCTBeHHbIXb MecTs [I On
the Reform of the Judicial Area in the Baltic Governorates and IT On Reform of Peasant Representative
Bodies in the Baltic Governorates. B. Provisional Rules on the Changes in the Composition and
Subject Matters of Peasant Representative Bodies]: Law of the Russian Empire. IToanoe cobpanie
3akoHOBb Poccifickoit umnepin [Complete Collection of Laws of the Russian Empire]. Co6panie
tperie [Third Collection], T. IX, 1889, Ne 6188, Art. 1, 8. Available at: http://nlr.ru/e-res/law_r/
content.html [last viewed 31.08.2019].

47 Kalnips V. 1972, pp. 295-296.

* Mucinieks P. 1938, p. 129.

# Kalnins V. 1972, p. 294-295.

IToAoxeHie 0 BOAOCTHOMb O6IIeCTBEHHOMb yIpaBAeHin Bb ry6bepHisxs Ocraefickuxs [Regulation
on Rural Municipality Public Administration in the Ostsee Governorates], Preamble.

! Mucinieks P. 1938, p. 124.
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The governance of the parish community comprised four bodies:

1) a general civil parish assembly (o6wiii sorocmmoii cxod) (henceforward —
the assembly);

2) contingent of deputies (cx0d sviboprsix);

3) the civil parish elder and his assistants (sotocmmoii cmapuuna c
nomowHukamu, as well as

4) the civil parish court (sor0cmmoii cyd).>*

Attendance at the assembly was mandatory for all farm owners (tenants)
(hereafter — farm owners) and for every tenth elected representative from among
the servants. The latter were sometimes scornfully called a one-tenth of a man*
or flies.’* Obviously, only the farm owners were politically full-fledged members
of the civil parish. The assembly elected all officials of the civil parish for the term
of three years (the civil parish elder, assistants, judges, etc.), and the contingent of
deputies. The assembly was competent to decide if it was attended by the civil parish
elder and at least a half of the assembly’s members. The decisions were adopted by
reaching a common agreement or by a majority vote of those present.*®

In contrast to the emancipation laws, a new body was introduced to ensure
governance of the civil parish — the contingent of deputies. The contingent of deputies
consisted of the civil parish elder as the chairman and, according to the number of
inhabitants in the civil parish, from 4 to 24 elected persons. Farmers and servants
elected an equal number of members to the contingent of deputies. Seen in the light
of the present practice, these individuals had the same functions as the modern local
authority deputies — they decided on dealing with the property of the civil parish,
capital, examined complaints and petitions, set wages for the officials, etc.’

The Law of 19 February 1866 consolidated the power of the civil parish elder
as the sole official. The civil parish elder represented the civil parish, headed the civil
parish police, took care of order, welfare of inhabitants, etc. The civil parish elder
with his assistants was also the executive body of the civil parish. Only farm owners
could be elected to offices of the civil parish elder, an assistant to the elder and
the chairman of the civil parish court.””

The Law of 19 February 1866, obviously, was not compatible with the spirit of
civil society. The classes of inhabitants in the state were not annulled. Inequality in

52 TloAoeHie 0 BOAOCTHOMb OOIIeCTBEHHOMb yIIpaBAeHin Bb ry6epHisixs Ocraefickuxs [Regulation

on Rural Municipality Public Administration in the Ostsee Governorates], Art. 4.
* Mucinieks P. 1938, p. 125.
5+ Kalnip$ V., Apsitis R. Latvijas PSR valsts un tiesibu vésture. II. [ The History of the State and the Law
of the Latvian SSR]. Riga: Zvaigzne, 1980, p. 24.
TToAoseHie 0 BOAOCTHOMB O6IIleCTBEHHOMb yIpaBAeHin Bb rybepHisxs Ocraefickuxs [Regulation
on Rural Municipality Public Administration in the Ostsee Governorates], Art. 7.
% Ibid,, Art. 9-12.

57

S5

Estate police had to be informed about the election of an elder and confirmation by the supervisory
body was needed. See IToroxeHie 0 BOAOCTHOMB OOLeCTBEHHOMb YIPABAEHIM Bb I'yGepHIsSXD
Ocrseiickuxs [Regulation on Rural Municipality Public Administration in the Ostsee Governorates],
Art. 15-24, 26-28.
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rights to stand for offices in the governance and courts of the civil parish existed
even within one class of peasants (farmer — servant). The principle of equality of all
citizens before the law and the court, inter alia, the principle of gender equality, was
embodied only after the Republic of Latvia was proclaimed.

Although the laws on peasants in the Baltics of the 19" century had significant
deficiencies, if viewed from the vantage point of the civil society’s values, they
occupy a permanent place in the history of Latvian law. Before the First World War
(1914), the participation of Latvians in municipal governance was insignificant, and
Latvians were not represented in the knightly Landtags of the Baltics. “The Basic
Laws of the State™* (hereafter — the Basic Laws) of the Russian Empire, promulgated
on 23 April 1906, envisaged convening a lower chamber of the Parliament of
the Russian Empire (Ayma) (hereafter — the Parliament). Some Latvians also gained
the experience of parliamentary work before the Republic of Latvia was proclaimed.
Thus, for instance, on 16 February 1912, Andrejs Priedkalns submitted a project
of local government, which was later dismissed, envisaging merging all the lands
inhabited by Latvians into one administrative-territorial unit.”> However, for the most
of Latvians, “the schooling in statehood” came through activities in the governance
of the civil parish. Aligning the interests of different persons and social classes laid
the foundations for the awareness of a democratically organised society.

During the reign of Alexander III Romanov (Asexcandp III Pomatos)
(1881-1894), on 9 July 1889, the Judicial Reform of the Russian Empire was
applied to the Baltic Governorates. In the Baltic Governorates, the Judicial Reform
was implemented in the framework of Russification policy.*” However, the general
assessment of the Judicial Reform should not be negative.®" Following the model of
the Russian Empire, magistracies and general courts were established in the Baltic
Governorates®. Moreover, the system of peasant courts in the Baltic Governorates
was unified.®® The impact of the noble class on peasant courts was eliminated, at least
formally. Henceforth, the judicial power itself supervised peasant courts.* Pursuant

Ocuosuste Tocyaapcrsennsie 3akonnt [ The Basic Laws of the State]: Law of the Russian Empire]:

Law of the Russian Empire. IToanoe co6panie sakonoss Pocciitckoit ummnepin [Complete Collection

of Laws of the Russian Empire]. Co6panie tperie [Third Collection], T. XXVI, 1906, Ne 2780S.

Available at: http://nlr.ru/e-res/law_r/search.php [last viewed August 31, 2019].

9 Silde A. Pirma republika. Esejas par Latvijas valsti [The First Republic. Essays on the State of
Latvia]. Elpa, 1993, p. 63.

% Svabe A. Latvijas vésture. 1800-1914 [The History of Latvia. 1800-1914]. Uppsala: Daugava, 1958,

pp- 496-497.

Lazdins J. Krievijas impérijas 1864. gada Tiesu reforma un tas nozime Baltijas gubernas un vélak

Latvija [The Judicial Reform of the Russian Empire of 1864 and its Significance in the Baltic

Governorates and Later in Latvia]. In: Tiesibu efektivitates pieméro$anas problematika. Latvijas

Universitates 72. zinatniskas konferences rakstu krajums [Papers of the 72 Scientific Conference of

the University of Latvia]. Riga: LU Akadémiskais apgads, 2014, pp. 57-68.

General courts included - regional courts, court chamber and the Ruling Senate.

61

62

® II. O mnpeo6pa3oBaHi KPeTbSHCKUXD IIPHCYTCTBEHHBIX MecTb IIpHOGaATHICKHXb IyGepHHIL.

A. Boaocrroit cypebupiit ycrasp (hereafter — BoaocTHoit cyae6ubiit ycrasp [Act of civil parish
court]). I. YapexxpeHie BOAOCTHBIXb U BEPXHHXDb KPeCTbSHCKHXD CyaoBb |Establishment on civil
parish court and upper civil parish courts] (hereafter - L.).

6 TIbid, Art. 43.
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to the law policy of the Russian Empire, this symbolised separation between
the governance and the judicial power.®®

The Regulation on Civil Parish Courts established a two-tier court system:

1) civil parish court (8or0cmmoii cyd);

2) civil parish high court (sepxnuii xpecmvanckuii cyd).

The territorial remit of the civil parish court was not aligned with that of
a particular civil parish. Upon the decision by the assembly of magistrates, it could
comprise several civil parishes and estate lands adjacent to civil parishes. A single
civil parish court was foreseen to be able to deal with issues arising from 1000 to

2000 male souls (inhabitants), and it could not be sited more than 12 versts from
the most distant settled place of its territorial remit.®

Civil parish judges and candidates for a judge’s office were elected through secret
ballot for a term of three years at an assembly of a single civil parish (or several).
Members of the civil parish court elected the court chairman from their midst.
The assembly of magistrates confirmed in post the chairman, judges and candidates
for a judge’s office after these had been elected. Before assuming the duties of office,
a solemn oath had to be given in the presence of a priest or before the civil parish
court.” The civil parish court had jurisdiction over petty civil cases and cases of
punishable transgressions.®® Until 1904, corporal punishments were also applied.”

Appeals of decisions taken by a civil parish court could be launched at the civil
parish high court. The civil parish high court consisted of a court’s chairman,
appointed by the Minister for Justice, and invited chairmen of the civil parish courts.
A case had to be heard by at least three judges. The assembly of magistrates was
responsible for examining complaints about the work of civil parish courts and civil
parish high courts.”

During the second half of the 19" century, the scope of peasants’ property was
changing rapidly. Thus, for example, mass-scale purchasing hereditary titles to houses

65 Svabe A. 1958, p. 498.

% BoaocTHoit cype6HbIi ycTasb [Act of civil parish court]. I, Art. 1-2.

7 TIbid, Art. 7-10, 13, 14.

% Civil parish courts examined claims amounting up to 100 roubles. Claims derived from title to

immovable property were outside the competence of civil parish courts. In cases of punishable
transgressions, a civil parish court could apply a monetary fine up to 12 roubles, detention up to
seven days, public works and indemnity of losses, corporal punishment up to 20 switches, etc.

See BoaocrHoit cypebmbit ycrab [Act of civil parish court]. IL Ilpasuaa o mpousBoacTse
rpaxpaHckuxb Aeab [Rules on the Proceedings in Civil Cases], Art. 7-9, IIL Ilpasuaa o
IIPOUBBOACTBE AeAb O mpoctynkaxb [Rules on the Proceedings in Cases of Transgressions], Art.
9, IV. Bpemennbie IlpaBraa o HakasaHWsX, Haaaraembixb Boaoctasimun Cypamu [Provisional
Rules on the Punishments Applied by Civil Parish Courts], Art. 1, 3; [ToaoxeHie 0 KpecTbsHaXb
Audasuacxoii ry6epuin [Regulation on Peasants of the Governorate of Livonia] (13.11.1860): Law
of the Russian Empire. Iloanoe co6panie 3akonosn Pocciiickoit ummnepin [Complete Collection
of Laws of the Russian Empire]. Co6panie sropoe [Second Collection], 1860, Otaeaenie Bropoe
[Second Chapter], . XXXV, N¢ 36312, Art. 1033, 1038, 1040, 1042, 1043 etc. Available at: http://
nlrru/e-res/law_r/search.php [last viewed August 31, 2019].

¢ Kalnins$ V,, Apsitis R. 1980, p. 46.
7 BoaocTHO# cyae6HbIit yerasb [Act of civil parish court], L, Art. 29-30, 34, 43.
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(buying the title to land) began.”" According to the requirements of the Judicial
Reform, claims above 500 roubles and those related to immovable property fell into
the jurisdiction of general courts. Materials found in the Latvian State Historical
Archive prove that peasants litigated, inter alia, with nobles in general courts.”
However, comprehensive studies of the case law of the period of the Russian
Empire in the lands inhabited by Latvians are absent. Thus, it is easier to consider
the evolution of law than the solutions to collisions of law. One thing, however, is
clear — following the abolition of serfdom, the Latvian peasant had obtained not
only the right to freedom of movement within the whole territory of the state or to
administer justice in lower-instance courts but also to litigate, on equal basis, with
any person in any court instance of the Russian Empire. Arguably, this more than
anything else taught awareness of rights as a value.

Conclusions

1. Following the abolition of serfdom in the Baltic Governorates, the genesis and
evolution of democratically legitimate understanding amongst the Latvians
developed simultaneously with a gradual decrease of the estate’s influence on
the civil parish community.

2. The governance of a civil parish and the experience of administering justice in
lower-instance courts shaped the legal awareness of the majority of Latvians in
the spirit of democratic values. Before the Republic of Latvia was proclaimed,
no other school of legitimate democracy was available to most of the Latvians.

3. The separation between the civil parish governance and supervision of peasant
courts in the second half of the 19" century, as well as the conditional separation
of state powers, implemented on the basis of The Basic Law (1906) started
shaping awareness of a legitimately organised society on a new level. However,
retaining of class laws precludes discussions about the development of civil
society before the First World War (1914).
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BALTIC PEASANTS AFTER EMANCIPATION - FREE
AND EQUAL PEOPLE OR A NEW SOCIAL ESTATE IN
THE ESTATE-BASED SOCIETY?

Summary

In the Baltic provinces of the Russian Empire, the majority of the population was
unfree, serfs, who were part of the land owner’s property. The legal acts for peasant
emancipation for Estonia were enacted in 1816, whereas for Courland - in 1817, and
for Livonia — in 1819. With those acts, the peasants were liberated, nonetheless, they
did not become free and equal persons like, for example, in France after revolution or
in Prussia from 1810, but rather found themselves in a new estate in the estate-based
society. In Prussia, mobility between estates was ensured, while in the Baltic provinces,
as a rule, each member of an estate had to remain there. The peasant community was,
however, organised in a modern way according to the division of powers. In addition,
the table of ranks offered the opportunity to change one’s social estate by means of
higher education.

Keywords: abolition of serfdom, personal liberation, the 19" century, Baltic provinces
of the Russian empire, peasant community

Introduction

At the beginning of the 19 century, the peasants formed approximately 95 %
of the total population in the Baltic provinces of the Russian Empire. The peasants
were mainly serfs: in Estonia (German Estland), only 3.5 % of the peasants were
free, in Livonia (German Livland) only 1.5 % were free, and in Courland (German
Kurland) - 9.5 % were free. The Baltic provinces were territories of so-called severe
serfdom: a serf was a part of the owner’s property and could be sold with land
or without it. He could not autonomously end his relationship with the owner.
Thus, scholars and lawyers of that period, especially in Eastern Europe, sometimes
compared the serfs with Roman slaves, although emphasizing that this was not their
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legal status.! The peasants in the Baltic provinces were emancipated earlier than
in the “inner” provinces of Russian territory and partially before emancipation in
the former Polish territories (1861).2 The legal acts for peasant emancipation for
Estonia were enacted in 1816, whereas for Courland — in 1817, and for Livonia —
in 1819.

Nowhere was peasant emancipation just a liberation of peasants from serfdom
or from being tied to the land, as well as from their obligations to their landlords.
As the peasants represented the majority in European societies that were just
undergoing modernisation, their emancipation, together with all the manifestations
thereof, must be regarded as a constitutional prerequisite for a modern society
of free and equal people.* In order to make such a society possible at all, at least
three fundamental types of liberation were necessary: the liberation of the person,
of property, and of work.> This multifaceted liberation process is expressed very
vividly and illustratively in the Prussian October Edict of 9 October 1807. At first,
the title seems like one of the many regulations that had affected land ownership
or possession in the rural territories since the early modern era: Edict Concerning
the Unburdened Possession and the Free Use of Land, as well as the Personal

The research and writing of this article is supported by Estonian Research Council grants PUT1030
and IUT20-50.

See Knothe H.-G. Zur Entwicklung des Rechts der Gutsherrschaft im deutschen Ostseeraum im
Spiegel von Mevius’ Abhandlung iiber die “Bauers-Leute” [On the Evolution of the Legal Framework
of the Concept of Gutsherrschaft in the German Baltic Sea Area as reflected in Mevius’ Writings on
DPeasants]. In: Geschichte und Perspektiven des Rechts im Ostseeraum. Erster Rechtshistorikertag
im Ostseeraum 8.—12. Marz 2002 [History and Perspectives of Law in the Baltic Sea Area. First
Conference in Legal History in the Baltic Sea Area, 8"~12% March 2002], Eckert J., Modéer K. A.
(eds.), Frankfurt/M. et al.: Peter Lang, 2002, pp. 237-274; about the serfdom regulations in
the Baltic region at the end of the 16™ century, see Hoffmann T., Siimets-Gross H. The Institute of
Serfdom in the Hilchen’s Land Law Draft of 1599 — a Regional Comparison. In the current volume.
Tarkiainen U. Estland and Livland as test for agricultural innovation in the Russian empire in
the 19" century. In: Russia on the Baltic: imperial strategies of power and cultural patterns of
perception (16%-20" centuries). Wien: Béhlau, 2012, pp. 345-364; on the contemporary but
failed attempt to abolish the serfdom in the Wilno Governorate: Bairagauskaite T. Consideration
of the Project for the Abolition of Serfdom at the Dietine in the Wilno Governorate in 1817. In:
Legal Science: Functions, Significance and Future in Legal Systems: Collected conference papers of
the 7" International Scientific Conference of the Faculty of Law of the University of Latvia. Riga:
University of Latvia Press, 2019, pp. 18-24.

For the historiography of the agrarian reforms in the Baltic provinces, see Lust K. The Impact of
the Baltic Emancipation Reforms on Peasant-Landlord Relations: A Historiographical Survey.
Journal of Baltic Studies. No. 44,2013, pp. 1-18.

In the frame of the same axiomatics, but concentrated on private law: Schifer F. L. Transition
from Feudal to Modern Society: The Impact of Abolition of Serfdom on German Private Law. In:
Legal Science: Functions, Significance and Future in Legal Systems: Collected conference papers
of the 7" International Scientific Conference of the University of Latvia Faculty of Law. Riga:
University of Latvia Press, 2019, pp. 25-34.

See more Riickert J. “Frei und sozial“ als Rechtsprinzip [“Free and Social” as a Legal Principle].
Baden-Baden: Nomos, 2006, pp. 21-25.
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Relationships of the Tenant.® However, Article 12 shows that it was supposed to
be, in fact, a revolutionary edict: “On St. Martin’s Day Eighteen Hundred and Ten
(1810) all serfdom ends throughout our states. After St. Martin’s Day 1810, there
will be only free people [..].7

Accordingly, from St. Martin’s Day 1810 every person in the Prussian territories
was supposed to be free. The tone of the edict reminds us of a human rights
declaration. Not surprisingly, Prussian peasant emancipation was not only caused by
the fear of the superiority of the Napoleonic army, the ideology of the Enlightenment
was also an important factor. First of all, it was meant to confer innate, inalienable
and equal freedom upon all people. Peasants from the state manors of all Prussian
countries had already been liberated. What the new general freedom was supposed
to mean in reality, however, still required some explanation. Consequently, it was
stated that the individual was free from now on, but also that “regardless of their
status” everyone was free to conduct trade and to change from peasant into burgher
and from burgher into peasant.® All this ought to result in a free choice of occupation
in that an ex-serf could “achieve prosperity” “by the measure of his strength”
The permanent barriers of social mobility had been abolished and, while the estates
remained, they functioned only in nomina.

In our article we will shed light on the Baltic version of the personal
emancipation of peasants and the resulting legal status of peasants as a community
and as individuals.

¢ Edikt den erleichterten Besitz und den freien Gebrauch des Grundeigentums so wie die persénlichen

Verhiltnisse der Land-bewohner betreffend [Edict Concerning the Facilitated Possession and Free
Use of the Real Estate as well as the Personal Circumstances of the Inhabitants of the Country-side].
Gesetzsammlung fiir die kéniglich preufischen Staaten [Collection of Laws for the Royal Prussian
States] 1808-1810, pp. 170-173.
7 Cf: “Mit dem Martini-Tage Eintausend Achthundert und Zehn (1810.) hért alle Guts-
Unterthanigkeit in Unsern simmtlichen Staaten auf. Nach dem Martini-Tage 1810 giebt es nur freie
Leute [..]”
Cf.: “Alles zu entfernen, was den Einzelnen bisher hinderte, den Wohlstand zu erlangen, den er nach
dem MaaB seiner Krifte zu erreichen fihig war [..]. § 2. Jeder Edelmann ist, ohne allen Nachtheil
seines Standes, befugt, biirgerliche Gewerbe zu treiben; und jeder Biirger oder Bauer ist berechtigt,
aus dem Bauer- in den Biirger- und aus dem Biirger- in den Bauerstand zu treten.” [To eliminate
everything that so far hindered the individual from attaining the prosperity he was able to achieve
according to the measure of his strength. [..] § 2. Every nobleman is entitled to engage in bourgeois
trades, without any harm of his estate; and every citizen or peasant is entitled to move from peasant
to citizen and from citizen to peasant.]
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1. Liberation of peasants in the Baltic provinces

In comparison with the corresponding Prussian provision, the Estonian Peasant
Ordinance of 1816° explained the new freedom in an overly wordy and complex
manner. Remarkably, the emphasis was on the legal basis, not on the content of
freedom:

The Estonian peasants, to whom His Imperial Majesty, answering the requests
of the nobility and according to the nobility’s declaration of relinquishment of
their rights, has promised the rights of a free estate for the future, shall receive
these rights by and by within fourteen years."’

Substantially, the Courland Peasant Ordinance had a similar wording and was
drafted on the basis of the last.'' Even though the Livonian Peasant Ordinance
of 1819 was not forthright in mentioning the emancipation of peasants, and it
was formulated in a most wordy manner, it still expressed the same basic ideas."
Despite the enactment of the ordinances of 1816, 1817 and 1819, from which today
the abolition of serfdom is accounted, the emancipation of peasants in Estonia was,
according to the law, programmed to start only three years later, while for those
in Livonia and Curonia four years later respectively, taking place over fourteen
years. The finalisation of the emancipation, expressed in surnames for peasants,
did not mean that they were free to leave the local community - there were several
restrictions on free movement in the Peasant Ordinances and other laws.

°  On the prehistory of this ordinance in depth, partially based on unpublished sources Wistinghausen

H. Freimaurer und Aufklirung im Russischen Reich: die Revaler Logen 1773-1820 [Freemasons
and Enlightenment in the Russian Empire: the Reval Lodges 1773-1820], Vol. 2. Kéln et al.:
Bohlau, 2016, p. 797sq., in particular p. 827sq. On the ordinances of all three provinces see
Deutsche Geschichte im Osten Europas: Baltische Linder [German History in Eastern Europe:
Baltic Countries], Pistohlkors G. v. (ed.), Berlin: Siedler, 1994, p. 323sq.

1 Cf. Ehstlindische Bauer-Verordnungen. Transitorisches Gesetz, I Kap. 1. Abschnitt. § 1 [Estonian
Peasant Ordinances. Transitory Statute, Chap. 1, Section 1 § 1]. In: Ehstlindische Bauer-
Verordungen [Estonian Peasant Ordinances]. Reval: Johann Hermann Gressel, 1816, p. 12.

Kurlindische Bauer-Verordnung fiir den transitorischen Zustand. Transitorisches Gesetz [Peasant
Ordinance of Courland for the Transitory State]. In: Gesetzbuch fiir die Kurlindischen Bauern. In
Auftrag einer Allerhdchstverordneten Komission zur Einfiihrung der Bauer-Verordnung [Code for
Peasants of Courland. On Behalf of a Commission Decreed by Emperor for to Introduce the Peasant
Ordinance]. Mitau: Steffenhagen und Sohn, 1819. Chapter I, Section L. § 1: “Den Kurlindischen
Bauern sind durch die Gnade Sr. Kaiserlichen Majestit und durch die bereitwillige Entiusserung
der Rechte des Kurlindischen Adels auf die Leibeigenschaft der Bauern, die Rechte eines freyen
Standes zugesichert worden. Wihrend vierzehr Jahren sollen alle bisher leibeigen gewesenen Bauern
in Kurland nach und nach zum Genuss dieser Rechte auf folgende Weise gelangen [The peasants
of the Courland were granted the rights of a free estate by the grace of Sr. Imperial Majesty and by
the voluntary alienation of the rights of the Courland nobility to the serfdom of the peasants. During
fourteen years all the peasants in Kurland who have been in bondage up to now shall gradually come
to enjoy these rights in the following way.]

Lieflindische Bauer-Verordnung [Livonian Peasant Ordinance]. In: Die Lieflindische Bauer-
Verordnung. Gesetz-Sammlung fiir das Jahr 1819. 1. Buch, 2. Abth.: Monat Mirz [Livonian Peasant
Ordinance. Collection of Laws for the Year 1819, Book 1, Part 2: March]. St.-Petersburg: Tum.
KOMMHMCCHH COCTaBAeHUs 3akoHOB, 1820, p. 17 (Part 1, Chapter 1, Article 1).
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There is neither a trace of constitutional pathos nor the tone of human rights
declarations in the Baltic ordinances. At the same time, the ideology of Enlightenment,
inclusive of the human rights ideas was not entirely absent in contemporary society,
as many literates or pastors had it."* Mobility from one social estate to another is not
mentioned, either. However, a new free estate was actually created, yet it did not
grant any participation in state administration or matters of taxation, this remained
within the power of the knighthood as corporations of nobility.

2. Peasant communities formed as a result of emancipation and
modern institutions that followed

Among the peasantry, the institution of the peasant community was further
developed for a while in the tradition that the first wave of so-called agrarian reform'*
had created at the beginning of the century: the peasant community remained
under supervision by the landlord and was supposed to share responsibility for
public taxes and public duties solidarily. This, however, was about to change. Here
we skip the evolution of peasant communities and the beginnings of peasant self-
government.'® The legal culmination of the development of the peasant community
into modern self-government was the Peasant Community Code of 1866 valid for all
three Baltic provinces in the same manner."®

This Peasant Community Act was initially conceived as provisional and was to
be replaced with a new one. However, it remained in force until the fall of the Tsarist
Empire and created a foundation for describing the rural communities as a preschool
of political maturity and of free statehood for Estonians and Latvians. By this we mean

See, for example, Plath U. Politik als Erlésung. Uberlegungen zu Karl Gottlob Sonntags
Aufklirungstheologie [Politics as Salvation. Reflections on Karl Gottlob Sonntags Enlightenment
Theology]. In: Politische Dimensionen der baltischen literarischen Kultur [Political Dimensions
of Baltic Literary Culture], Lukas L., Schwidtal M., Undusk J. (eds.), Berlin: Peter Lang, 2018,
pp. 123-161.

In the first wave of agrarian reforms from the very beginning of 19th century the personal legal
status of peasants was left the same, i.e. they remained serfs, but their relationship to the landlords
were regulated according to the principles of the protection of peasants.

'S Seppel M. Pirisorjuse kaotamine ja talurahvakogukondade konstrueerimine Balti kubermangudes
[The abolishment of serfdom and the construction of peasant communes in the Baltic provinces].
Acta et commentationes Archivi Historici Estoniae, No. 19(26), 2012, pp. 59-82; from a comparative
perspective — Jansson T. Agraragesellschaftlicher Wandel und Landgemeindewesen [Chance of
the Agricultural Society and Rural Communities]. Studia Baltica Stockholmensia, 1990, No. S:
The Baltic Countries 1900-1914, pp. 45-82.

Landgemeinde-Ordnung fiir die Ostseegouvernements: (Beilage zu einem Rescripte des Herrn
General-Gouverneurs der Ostseegouvernements vom 1. April 1866 sub No. 394). [Peasant
Community Code for the Baltic Sea Governorates: (Annex to the Rescript of the Gouverneur-
General of the Baltic Sea Governorates 1st of April 1866, no 394)] Reval: [Ehstlindische
Gouvernements-Typographie], 1866.
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not only the “clear separation between the estate and the peasant community”'”, and
the associated cessation of the guardianship (Germ Vormundschaft) of the landlords
over the peasant communities, but also modern self-government itself. In 1934, Paul
Sokolowski argued that the Baltic rural communities were distinctly democratic
institutions:

A spirit very different from the basic attitude of the intellectual upper class but
no less democratic developed in the peasant communities. The self-government
right granted to them after the abolition of serfdom had a markedly democratic
character and was early in increasingly sharp opposition to the landlords. Entire
generations grew up in these rural democracies before the two republics of Estonia
and Latvia were formed."®

The peasant communities were the very first institutions in the Baltic
provinces where on the basis of Peasant Community Code of 1866, repeated
in the Implementation Instruction of this Code, given by General Governor of
Baltic governorates 19 February 1866'%, the modern separation of powers can be
found: the normative and executive bodies were clearly divided and brought into
hierarchically ordered interaction. A distinction between judicial and administrative
power was also first made at the level of the peasant communities. However,
the community courts had only a very limited jurisdiction for small-scale disputes
in private law and only for minor or petty violations in criminal law. Nevertheless,
various elements educated the Baltic peasants and helped them to become members
of the modern law-based society, for example, to achieve the settlement of conflict by
legal and judicial means; the awareness of evidence being required both on the side
of the parties to the dispute and on the side of the court bench; keeping written
records and the awareness of the power of written evidence.?® This also applies to

It is also expressed in the Baltic German historiography, for example Pistohlkors G. Ritterschaftliche
Reformpolitik zwischen Russifizierung und Revolution [Reform Politics of Kinghthood between
Russification and Revolution]. Géttingen et al.: Musterschmidt, 1978, p. 96 or already Tobien A.
Die Agrargesetzgebung Livlands im 19. Jahrhundert. Bd. 2: Die Vollendung der Bauernbefreiung
[The Agrarian Legislation of Livonia in the 19" Century. Vol. 2: The Completion of the Peasant
Emancipation]. Riga: Loffler, 1911, p. 289sq.

Sokolowski P. Parlamentarismus und Demokratie in den Ostseerepubliken Estland und Lettland
[Parliamentarism and Democracy in the Baltic Republics of Estonia and Latvia]. Zeitschrift fiir
osteuropdiisches Recht, Neue Folge [Journal for Eastern European Law, New Series], Vol. 1, 1934,
p. SS.

See for example § 21. Vollzugs-Instruction zur Allerhochst bestitigten Landgemeinde-Ordunung fir
die Ostseegouvernements vom 19. Februar 1866 (confirmed 29.6.1866) [Instruction of Execution
of the Peasant Community Code for the Baltic Sea Governorates, 19" February 1866, Confirmed by
the Emperor on 29" June 1866]. — Sammlung der erginzenden Bestimmungen zur Estlindischen
Bauer-Verordnung vom Jahre 1856 und anderer Gesetze, betreffend die Estlindischen Bauern.
Beilagen [Collection of Supplementary Provisions to the Estonian Peasant Ordinance of 1856 and
Other Laws Concerning Estonian Peasants. Supplements]. Reval: [Ehstlindische Gouvernements-
Typographie], 1877, p. 3.

Luts M. Gerichtsbarkeit im Dienst der Volkspidagogik: Rechtsprechung in Bauernsachen in
Estland und Livland 1866-1889 [Jurisdiction in the Service of People’s Education: Case law on
Peasant Matters in Estonia and Livonia 1866-1889]. In: Liber Amicorum Kjell A Modéer. Lund:
Juristforlaget, 2007, pp. 433-448.
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the regular elections for the local community assembly. The peasant communities in
the Baltic provinces were thus the first bodies to become familiar with the function
of modern structures of institutions and the separation of powers. In contrast to
Russian reform of the constitution and administration of cities (1892) or the police
and judicial reform of 1888/89, the Peasant Community Code of 1866 was not
accompanied by russification, which was yet another reason it gained trust.

3. Social mobility between the free estates

But what about social mobility? In Prussia, for example, the estates themselves
remained intact while mobility between them was made possible: the people could
move from the peasantry to become burghers and vice versa; the nobility could also
carry out bourgeois trade; all kinds of land could be sold on the free market.

In Baltic territories, farming and manor lands were excluded from free trade.
The second volume of the Baltic Provincial Law Code of 18485, which deals with
the laws of the estates, in its Article 876 states that the so-called knight manors could
only be acquired by locally immatriculated noblemen. This restriction was abolished
by the Imperial Acts of 1866. Christian subjects of all estates were still eligible to
acquire knight manors. Later even some Estonian and Latvian peasants bought
former knight manors. We use the term “former” because the political rights (for
example, participation on the diet of knighthood as local ruling body) and economic
privileges (for example, a franchise to the village inns) tied to the manor were not
transferred to the non-aristocratic or non-immatriculated new owner of the estate.
As a consequence, one could not change one’s social estate through the acquisition
of a feudal estate.

However, the social estates in the Baltic provinces were not completely rigid.
Similarly to Prussia, mobility between the social estates in the Baltic provinces also
occurred, especially between the burgher class and the peasantry. It was possible to
move this way by registering with the peasant community, and through the acquisition
of farming land. Nevertheless, this did not happen very often and mainly applied to
burghers of smaller towns. Burghers of larger towns, especially the burghers of Riga,
fought vehemently for the right to acquire property in the country. However, they
had manors in mind, and not farms.

It was the members of the peasantry who profited most from social mobility
in a society that still remained estate-based. Of course, they could not just join
the corporations of the nobility and the town burghers because they were free
citizens. After the implementation of the Russian Town Ordinance and the abolition
of the guild charters, the so-called Large Guilds in the Baltic towns functioned as
registered associations, which should not be compared to present-day associations,
to which everybody has a free access.

In the Russian Empire, however, one could find a peculiar social ladder, which

made social advancement possible outside the estate acquired through birth in
the form of the Table of Ranks, introduced by Peter the First. A university degree
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made one exempt from the poll tax, while a candidate degree gave access to the Table
of Ranks.*' The empire was large enough to offer academic achievers from the Baltic
peasantry a career that they would not have dreamt of in their own provinces. It is
no wonder then that Estonian peasants participated in a rural exodus, especially to
the capital St. Petersburg. As a result, more Estonians studied at the University of
Petersburg than at the University of Dorpat (Jurjew, as the town was called after
the russification was initiated in 1892).

Conclusions

The Baltic, as well as Russian peasant emancipation did not create the basis
for a modern society of free and equal individuals. However, it did devise a new
free estate within the framework of an estate-based society. Within this estate,
relatively modern institutions and structures of self-government were soon created
in the Baltic provinces. Although freedom of movement was not permitted with
the ordinances of 1816/17/19, this freedom did reach the Baltic peasantry in
the second half of the 19" century. A lot of Baltic peasants moved to the cities,
often to the capital of the Russian Empire, St. Petersburg, and some of them took
advantage of the possibility to rise socially, — an opportunity that was made possible
for them through higher education and the Table of Ranks established by Russian
Empire.
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ABOLITION OF SERFDOM IN THE BALTICS -
A DEMAND DICTATED BY THE MODERN WORLD

Summary

The abolition of serfdom in the Baltics is evaluated rather controversially by scholars of
the history of Latvia and the history of law. Previously, historians mostly concentrated
on the outcome of the abolition of serfdom, highlighting the fact that the peasants, as
they acquired personal freedom (becoming vogelfrei), lost their lands, which remained
the property of the nobility.

Until now, the causes of the abolition of serfdom have seldom been the focus of attention.
Why did the tzar agree to abolish it earlier in the three Baltic provinces/governorates
(1816 in Estonia, 1817 in Courland, 1819 in Livonia)? The answer to this question is
crucial because it concerns not only the abolition of serfdom, but also the evaluation
of the Baltic German aristocracy as a whole. It is also a question about the extent to
which the Baltics remained integrated in the Western European (especially German)
cultural, legal and economic space, even while being a part of the Russian Empire.

Keywords: Russian Empire, Baltic provinces/governorates, abolition of serfdom,
Enlightenment

Introduction

The abolition of serfdom in the Baltic provinces of the Russian Empire
(German: Ostseegouvernements, Russian: Ocmaéiickue 2y6épruu, ITpubarmiiiickue
2y6épruu) in the early 19" century is one of those events in the Latvian history that
are evaluated rather controversially — both positively and negatively. This refers to
the attitudes towards the event, but the circumstances leading to it have not yet been
discussed sufficiently.

The aim of this research is to assess the different views held by various schools
of historical thought about the causes that led to abolishing serfdom in the Baltic
provinces four decades earlier than in the rest of the Russian Empire, as well as to
define the limitations set by the time, social group, political and ideological beliefs,
and to draw conclusions about the factors that influenced the decision of Alexander I
(1777-1825). On the basis of these conclusions, opinions concerning the Baltic
nobility are also evaluated.

The historical method has been employed in this research. This method allows
facts of the past to be considered from a present-day viewpoint. It does not claim
an absolute objectivity, but helps to follow the arguments proposed during various
historical periods and to evaluate their advantages and disadvantages in the context
of today.
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When proclaiming the emancipation of serfs in January of 1820, Peter
Wilhelm von Buxhoeveden (1787-1841), land marshal of Saaremaa, said: “This
is what [the tzar] Alexander wanted, and what the Zeitgeist wanted”". This quote,
rather illustrative of its epoch, contains the essence of the issue. Indeed, the tzar
of Russia, Alexander I, wanted the abolition of serfdom, but the reasons why he
wanted it are not obvious. Was it the way it is depicted in the painting “February
19, 1819” by Johann Leberecht-Eggink — where the philanthropist tzar is handing
the emancipation document to the kind-hearted nobility, who will later pass it over
to the astonished and overjoyed people? The truth seems to be more complicated.

The other side of the question refers to the concept of Zeitgeist. Was the event
caused by the ideas of the Enlightenment, the theory of “natural rights”, and
the triumph of humanist thought — or by the increasing fears felt by the tzar and
the nobility? Was it a necessity dictated by the circumstances?

1. The most widespread views in Latvian historiography about
the causes of the abolition of serfdom

As already noted, the historiography of Latvia presents a range of different
views about this event. Baltic German historians described the abolition of serfdom
as a humanitarian act from which the whole of society benefitted®. Still, the Baltic
German historiography tended to ignore the role of the peasantry.

Quite the opposite view was held in Soviet historiography, particularly
by the historian Janis Zutis®. On the basis of the methodology of Marxism-Leninism,
the role of individuals was neglected, especially those belonging to the nobility.
Soviet historiography analysed everything from the aspect of the class struggle,
depicting the nobility as reactionary and only seeking to gain maximum benefit from
the peasants’ labour*.

! Svabe A. Latvijas vésture 1800-1914 [History of Latvia 1800-1914]. Uppsala: Daugava, 1958,
p. 114,
Rennenkampf G. von. Bemerkungen iiber die Leibeigenschaft in Livland und ihre Aufhebung
[Notes about Serfdom and Its Abolition in Livonia]. Kopenhagen: Thielische Buchdruckerei,
1818; Himmelsstiern, von S. Zur Geschichte der Bauernfreiheit in Livland [On the History of
Peasant Freedom in Livonia]. Riga: Nicolai Hummel's Buchhandlung, 1878; Seraphim E. Im neuen
Jahrhundert. Baltische Riickblicke und Ausblicke von Dr. Ernst Seraphim [In the New Century.
Baltic Retrospects and Aspects by Dr. Ernst Seraphim]. Riga, 1902; Sievers J. Zur Geschichte der
Bauernfreiheit in Livland [On the History of Peasant Freedom in Livonia]. Riga: Druck von Miiller,
1878, etc.
Zautis J. Vidzemes un Kurzemes zemnieku likumi 19. gs. sikuma (1804-1819) [Peasant Laws in
Vidzeme and Kurzeme in Early 19" Century (1804-1819)]. Riga: Latvijas Valsts izdevnieciba,
1954; Zutis J. Vidzemes un Kurzemes zemnieku brivlai$ana 19. gs. 20. gados [Liberation of Vidzeme
and Kurzeme Peasants in the 1820s]. In: Apceréjumi par Latvijas PSR vésturi [Essays on the History
of Latvian SSR]. Riga, 1956.
*  Latvijas PRS vésture [History of Latvian SSR]. J. Zutis (ed.), Vol. I, No vissenakajiem laikiem lidz
1860. gadam [From the Ancient Times to 1860]. Riga: Latvijas PSR Zinatpu akadémija, 1953,
pp. 310-401.
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The most objective evaluation of the abolition of serfdom has so far been given
during the period of the Republic of Latvia — in the works of professor Arveds Svabe,
Margers Stepermanis®, and, after the renewal of independence, in the works of legal
historian Janis Lazdins®.

Historiographic literature most often gives the following factors as the reasons
that led to the abolition of serfdom in the Baltics:

The wish of Alexander I;
The goodwill of the nobility;
The wish of the nobility to obtain the peasants’ land;

Safety concerns (fear of peasant revolts, especially in the first stages of
the reforms);

The ideas of the Enlightenment;
The development of the market economy.

The important role of Alexander I, namely, his wish, was already noted by
Arveds Svabe. He pointed out the fact that Alexander I in his youth had become
acquainted with ideas of liberalism, and wanted to demonstrate to Europe that he
(regarding himself as Europe’s political leader after the defeat of Napoleon) was not
afraid to implement French ideas of liberty.

Arveds Svabe wrote: “The part supported by the tzar is the fruit of the French
Revolution. The part supported by the nobility is the old privileges dating back to
the time of Sigismund Augustus™. He also noted that “even though the decisions
about the emancipation of the Baltic peasants and the corresponding bills were
made by the Landtags of the provinces, it was no secret that the main incentive came
from St. Petersburg.”®

Indeed, the Baltic nobility usually protested against any reforms that might
reduce their privileges. Thus, baron W. F. von Ungern-Sternberg claimed in 1803 that

Stepermanis M. Pirmas cinas par dzimtbiganas atcel$anu Vidzemé 1750-1764 [The First Struggle
for the Abolition of Serfdom in Vidzeme 1750-1764]. In: Izglitibas Ministrijas Meénesraksts
[Monthly of the Ministry of Education]. 1931, No. 10 and 11; Stepermanis M. J. G. Eizens un
vina darbi par dzimtbusanas atcel$anu Vidzemé [J. G. Eisen and His Works about the Abolition of
Serfdom in Vidzeme]. Riga: Latvijas véstures skolotaju biedriba, 1934.

¢ Lazding J. Baltijas zemnieku privattiesibas (XIX gs.) [Private Laws of Baltic Peasants (19" Century)].
Riga: Biznesa augstskola Turiba, 2000; Lazdin$ J. Abolition of Serfdom and Organisation of
Civil Parish Communities. In: Latvia and Latvians. Riga: Latvian Academy of Sciences, 2018,
pp- 312-346.

Svabe A. Latvie$u zemnieku brivlaisanas politiskas un tiesiskas idejas [The Political and Legal
Ideas of Latvian Peasant Liberation]. In: Pagitne un tagadne II. Latvijas Véstures skolotaju
biedribas rakstu krajums [Past and Present II. Journal of Latvian History Teachers Association].
[Ed. by] L. Adamovi¢a un N. Viksnina redakcija. Riga: Latvijas véstures skolotaju biedriba, 1938,
pp- 131-132.

S Ibid, p. 112.
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serf{dom should be preserved by any means, including artillery, in order to suppress
rebellious thoughts’.

The dominant view in Soviet historiography was that the abolition of serfdom
served the interests of the nobility. It was concluded that the existence of serfdom
did not allow them to adapt to the fluctuations of the market economy and, most
importantly, could not solve the new economic tasks — to raise the productivity of
peasant labour to a level that would satisfy the growing demands of the nobility.

Soviet historians referred to Karl Marx and pointed out that the question was
not about getting the maximum amount of products from a slave or serf, but about
“producing surplus value”*’.

Similarly, law historian Voldemars Kalnin$ wrote: “Abolition of serfdom in
the Baltic provinces served the interests of the nobles themselves”, nevertheless
admitting that “it had a progressive effect — it led to the collapse of the corvée labour
system”'!. Since Alexander I, fearing peasant rebellions, did not want to increase
their exploitation, the nobility tried to grab peasant lands in order to increase
their own properties. It became a particularly hot issue after the Napoleonic wars.
The liberation of peasants without their land - in other words, giving the land of
the peasants over to the nobles — completely satisfied the interests of the nobility'.

If we were to follow this logic, we might say that the supporters of Enlightenment
ideas, such as Garlieb Merkel and Johann Georg Eisen von Schwarzenberg — were
actually serving the interests of the nobility.

Another factor that might have had a decisive role in abolishing serfdom was
the safety concern. After the French Revolution one could not ignore this factor.

As early as in 1796, Garlieb Merkel in his work Die Letten: wrote: “The people
are no longer a blind dog that will retreat to its kennel when beaten. It is a tiger
silently gnawing at its chain and waiting for the moment to break it and to wash off
its shame with blood™".

After the involvement of Russia in European politics following the French
Revolution, the issue of internal security became particularly essential. Thus,
Alexander I was forced to see to the internal stability of his country, especially

Ungern-Sternberg von W. F. Ist die von einigen des Adels projektierte Einfithrung der Freiheit
unter dem Bauernstande / Bauernzustande in Livland dem Staatsrecht Russlands konform: Eine
Abhandlung den Landtag in Livland von 1803 betreffend.

10 Markss K. Kapitals [The Capital]. Vol. I, p. 223; Latvijas PSR vésture [History of Latvian SSR].
Vol. I. No vissenakajiem laikiem lidz 1860. gadam. J. Zutis (ed.), Riga, 1953, pp. 350-351.

! Kalnin$ V. Latvijas PSR valsts un tiesibu vésture [State and Legal History of Latvian SSR]. Riga:
Zvaigzne, 1972, p. 254.

2 Latvijas PSR vésture. Saisinitais kurss [History of Latvian SSR. An Abridged Course]. Akad.
K. Strazdina red. Riga: Latvijas PSR Zinatnu akadémijas izdevnieciba, 1956, p. 115; Latvijas PSR
vésture. Saisinatais kurss. Otrais, parstradatais un papildinatais izdevums [History of Latvian SSR.
An Abridged Course. New and Supplemented Edition]. Drizulis A. (ed.), Riga: Zinatne, 1967,
p. 109.

3 Merkel G. Die Letten, vorziiglich in Liefland, am Ende des philosophischen Jahrhunderts. Ein

Beitrag zur Volker- und Menschenkunde [ The Latvians, Mostly in Livonia, in the End of the Century

of Philosophy. A Contribution to the Study of Nations and People]. Leipzig: bey Heinrich Griff,

1797, S. 226.
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near the borders'. He paid special attention to the province of Estonia, and
in 1808 appointed as its governor general his brother-in-law, prince George of
Oldenburg. The war with Sweden over Finland was not yet over.

There had already been several peasant uprisings in the governorates of Livonia
and Estonia — for instance, in 1771 they took place in the parishes of Aluksne,
Gulbene etc., and had to be suppressed with the help of the army. The largest
rebellion took place in Kauguri in 1802. As the result of conflict with the army, four
peasants were killed in the action and ten died afterwards.'® The historians P. Bérzins
and A. Svabe have pointed out that the rebellious peasants knew about the recent
revolution in France'.

In the summer and autumn of 1805, peasant uprisings were taking place in
the district of Tartu and elsewhere in Estonia. The tzar urged the nobility to start
reforms. Consequently, in 1804 the peasant laws of Livonia were elaborated in order
to improve their situation. A peasant farm-owner still was not allowed to leave his
landlord, but the landlord had no rights to seize the peasant’s land.

During 1805-1807, Russia was involved in warfare in Europe, and the tzar’s
dialogue with the nobility was temporarily interrupted. It resumed in July 1809
in Estonia. In 1811, the Landtag of Estonia decided to grant personal freedom to
peasants, but to keep their lands in the ownership of the landlords. The tzar approved
this project and ordered a commission to prepare a bill. The Landtag adopted it in
1812, but Alexander I implemented it only in 1816, after the Napoleonic wars.

Undeniably, the Enlightenment reached the Baltics sooner than the other
governorates of the Russian Empire. Johann Georg Eisen von Schwarzenberg
and especially Garlieb Merkel, as well as Georg Friedrich Parrot (1767-1852;
a Frenchman born in Wiirttemberg, later to become the first rector of the University
of Tartu), in 1802 submitted to the tzar a work entitled Considérations sur la servitude.
In this document, G. Parrot referred to the theory of natural rights, whereby slavery
contradicts human nature, and the most abhorrent form of trade is the purchase of
human beings.

2. The ideas of the Enlightenment as a stimulus to the market
economy

The role of the natural rights defined by the Enlightenment has also been
pointed out by historians of law. It was also emphasized by Arveds Svabe. In his
work “History of Latvia 1800-1914” (published abroad in 1958), he said: “The
philosophy of rationalism and the doctrine of natural rights was the ideological
workshop for forging the spiritual weapons meant to destroy the old regime, i.e.

Latvija 19. gadsimta. Véstures apceres [Latvia in the 19® Century. Essays on History]. Bérzins J.
(ed.), Riga: Latvijas véstures institiita apgads, 2000, p. 27.

Bérzing P. Zemnieku nemieri Kauguros 1802. g. [Peasant Uprising in Kauguri in 1802]. Latvijas
Véstures Institita Zurnals  Journal of Latvian Institute of History], No. 4, 1937, pp. 540-541.
Bérzing P. Zemnieku nemieri Kauguros 1802. g. [Peasant Uprising in Kauguri in 1802], p. 551;
Svabe A. Latvijas vésture 1800-1914 [History of Latvia 1800-1914], p. 69.
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feudalism, and to build a civil society. On the basis of natural rights, the abolition
of serfdom in the Baltics was demanded already in the 18" century by Eisen, Merkel
and other enlighteners™"’.

It has been formulated even more convincingly by Janis Lazdins: “The abolition
of serfdom was not only a victory of natural rights in the struggle for human

freedom™8,

Last but not the least — the abolition of serfdom was a necessary precondition
for the transition to a market economy. In 1764, Johann Georg Eisen von
Schwarzenberg’s book Eines Lieflindischen Patrioten Beschreibung der Leibeigenschaft,
wie solch in Liefland iiber die Bauern eingefiihrt ist' was published in St. Petersburg.
The author criticized serfdom not so much from the ethical as from the economic
aspect. In 1795, Georg Parrot wrote a booklet Uber cine magliche dconomische
Gesellschaft in und fiir Livland*, where he pointed out the agricultural backwardness
of the region in comparison to Germany and France®..

Estonian historian Seppo Zetterberg has pointed out that, even though
the intellectuals who criticized the situation of the peasants were mostly clergymen,
they rarely spoke from an ethical or moral aspect, and usually supported the need
to improve peasant life for economic reasons®. Janis Lazdins has also stressed that
the abolition of serfdom was a necessary precondition for the transition to a new
kind of economic relations — capitalism®. Since the epoch of Solon, a citizen’s
freedom is considered as a precondition for the prosperity of the state.

The situation could change after the Napoleonic wars. Napoleon pessimistically
predicted that the battle of Waterloo in 1815 was a blow not only to France but also
to liberalism. Even though after the Napoleonic wars there was a certain reaction in
Europe, a complete return to the old order was no longer possible. When the wars
were over, there appeared a chance to dispose of agricultural products, thus causing
the growth of agricultural intensity.

17 Svabe A. Latvijas vésture 1800-1914 [History of Latvia 1800-1914], p. 122.

Lazdin$ J. Dzimtbu$anas atcel$ana, pagasta sabiedribas organizacija un nacionali valstiskas
domaganas pirmsakumi [Abolition of Serfdom, Local Social Organizations, and the Beginnings of
National and State-oriented Thinking]. In: Latvija un latviesi. I s&j. [Latvia and Latvians. Vol. II].
Riga: Latvijas Zinatnu akadémija, 2013, p. 182; Lazdins J. Abolition of Serfdom and Organisation of
Civil Parish Communities, p. 345.

Eisen J. G. Eines Lieflindischen Patrioten Beschreibung der Leibeigenschaft, wie solch in Liefland
iiber die Bauern eingefiihrt ist. In: Sammlung Russischer Geschichte [A Patriot’s Description of
Serfdom and its Establishment over the Peasants in Livonia]. 9. S. 491-527. Available at: https://
dspace.ut.ee/bitstream/handle/10062/6489/eisenl.pdf?sequence=1&isAllowed=y [last viewed
November 1,2019].

Parrot G. Uber eine mégliche dconomische Gesellschaft in und fiir Livland [On the Possible
Economic Society in Livonia]. Riga, 1795.

21 Svabe A. Latvijas vésture 1800-1914 [History of Latvia 1800-1914], p. 69.

22

20

Zeterbergs. Igaunijas vésture [History of Estonia]. Riga: Latvijas Mediji, 2018, pp. 202, 203.

# Lazdin$ J. Dzimtbasanas atcel$ana, pagasta sabiedribas organizacija un nacionali valstiskas

domasganas pirmsakumi [Abolition of Serfdom, Local Social Organizations, and the Beginnings of
National and State-oriented Thinking], p. 182.
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The existence of serfdom did not encourage the peasants to work effectively,
thus harming both the peasants and landlords®. The abolition of serfdom and
liberation of the peasants, meanwhile allowing them to keep their land, corresponded
to the natural rights formula “to each his own” (suum cuique).

Conclusions

Following the age of Enlightenment and the French revolution, a new situation
had emerged in Europe. A return to the old feudal system would condemn a state to
backwardness, which would be harmful both to the peasants and the nobility.

The educated part of society in Russia, including the emperor Alexander I,
understood this. However, in the situation of Russia one had to take into account
the opposition of the nobility. It is noteworthy that the support for the reforms grew
during the period when the veterans of the Napoleonic wars returned to Russia after
having seen Western Europe.

The Baltics became a testing ground for further reforms in Russia, because
here the ideas of the Enlightenment had spread earlier and had been more widely
supported. The Baltic nobility was readier for change than the Russian nobility.
Neither can the role of the peasant revolts be ignored.
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NE BIS IN IDEM PRINCIPLE IN ARBITRATION -
LATVIAN PERSPECTIVE

Summary

On the basis of one case where an arbitration institution twice has rendered two arbitral
awards in the same claim between the same parties and with the same subject matter
in Latvia, this article examines the differences between the notion ne bis in idem and
res judicata of arbitral award in international and national scenery. Unfortunately,
Arbitration Law of Latvia is so incomplete that both the practice and commentators
suggest that re-arbitrating the same claim is a standard. Moreover, as Latvia does not
follow Model Law, there is no set aside proceedings available in Latvia.

Keywords: ne bis in idem, arbitral award, set aside, res judicata

Introduction: Ne Bis In Idem in international arbitral scenery

The ne bis in idem (not twice for the same thing) principle is a corollary of res
judicata (a thing adjudicated) principle. Once a case has been decided by a valid and
final judgment (award), the same issue may not be disputed again between the same
parties, so long as that judgment stands (negative effect of res judicata).' The latter
doctrine is a clear example of a general principle of law recognized by civilised
nations and reflects a permanent wisdom regardless of times.?

If ne bis in idem is not explicitly mentioned in the international arbitration
sources, such as New York Convention on Recognition and Enforcement of Foreign
Arbitral Awards (New York Convention)® or European Convention on International
Commercial Arbitration (European Convention)*, res judicata concept is obviously
incorporated in Article III of the New York Convention, stating:

Each Contracting State shall recognize arbitral awards as binding and enforce
them in accordance with the rules of procedure of the territory where the award is
relied upon, under the conditions laid down in the following articles.

Hanotiau B. Complex Arbitration: Multiparty, Multicontract, Multi-Issue and Class Actions. Kluwer
Law International, 2006, p. 240.

Barnett P. Res Judicata, Estoppel, and Foreign Judgments. Oxford University Press, 2009, p. 8

United Nations Convention on the Recognition and Enforcement of Foreign Arbitral Awards.
330 UNTS 38, 1968.

*  European Convention on International Commercial Arbitration. 484 UN.T.S. 364, 1961.
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The drafters of the New York Convention intended to eliminate wasteful,
duplicative litigation following arbitration.’ Therefore this wording leads us to
determine that also arbitral awards have preclusive effect and the case has been
concluded and reviewed on merits. In other words, internationally arbitral awards,
too, can amount to “judicial decisions” for res judicata purposes.® Moreover, generally
an award made in a locally-seated arbitration does not require confirmation in order
to have preclusive effects; the award will have preclusive effects from the moment it is
made. In the case of an award made in a foreign-seated arbitration, most jurisdictions
require that the award first be recognized, before it will have preclusive effects in
local courts.”

Do Latvian law and practice reflect this wisdom?

The purpose of this article is to discuss whether a legal construct ne bis in
idem exists in Latvian arbitration environment. The article also will show how
shortcomings in the national legislation can lead to the breach of one of the main
legal principles. The article does not discuss historical development or any other
versions of the principle. The author will mostly use inductive reasoning to draw
a general conclusion from one specific case.

1. Facts and holding: the Latvian case®

On 20 May 2013, natural persons A and B (Russia) as borrowers and the bank
(Latvia) as a creditor concluded the Credit Agreement. This Agreement provided
that all disputes shall be settled upon choice of a claimant either by the court of
the Republic of Latvia or by the Court of Arbitration of the Association of Latvian
Commercial Banks.

As borrowers did not fulfil the Credit Agreement, the Bank submitted the claim
to the Court of Arbitration of the Association of Latvian Commercial Banks that
rendered award against A and B on 3 August 2015. The bank sought recognition and
enforcement of the award in the Russian Federation but the Russian court refused
to recognize and enforce the award referring to its public policy, i.e.,, the Court of
Arbitration of the Association of Latvian Commercial Banks did not properly inform
both respondents about the arbitration and that arbitrators exceeded its mandate.

N

David V. Rivkin. Chapter 10. The Impact of Parallel and Successive Proceedings on the Enforcement
of Arbitral Awards. In: Bernardo Cremades Sanz Pastor and Julian David Mathew Lew (eds.),
Parallel State and Arbitral Procedures in International Arbitration, Dossiers of the ICC Institute of
World Business Law, Vol. 3, Kluwer Law International; International Chamber of Commerce, 2005,
p. 272.
¢ Barnett p. 13, also Hanotiau, 2006, p. 245; International Law Association Resolution No. 1/2006
Recommendations on Lis Pendens and Res Judicata and Arbitration, 4-8 June 2006:
An arbitral award has conclusive and preclusive effects in further arbitral proceedings if: 3.1 it
has become final and binding in the country of origin and there is no impediment to recognition in
the country of the place of the subsequent arbitration.
7 Born G. International Commercial Arbitration, Vol. ITI, Wolters Kluwer, 2014, p. 2909.

& Judgment of Riga District Court of 1 November 2017 in the civil case No C30748516. Available at:
https://manas.tiesas.lv/eTiesasMvc/nolemumi/pdf/347096.pdf [last viewed October 21, 2019].
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However, the bank repeatedly submitted the same claim against both persons
in the Court of Arbitration of the Association of Latvian Commercial Banks.
Persons A and B were informed properly about the arbitral proceedings, and thus
the procedural discrepancies of the first proceedings were “cured”. On 23 May 2016,
the Court of Arbitration rendered the second award against persons A and B in
the same case.

On 20 September 2016, the court of the Russian Federation recognized and
enforced the latter award in accordance with New York Convention.

Right before recognition, on 16 September 2016 Persons A and B submitted
the claim requesting to acknowledge the arbitration clause invalid in the court of
the Republic of Latvia. Persons’ A and B, inter alia, considered that the arbitration
clause was executed and it became invalid after rendering the first award. The court
of the Republic of Latvia denied the claim on the following grounds. Firstly,
the court of the Russian Federation recognized the second arbitral award thus there
were no reasons to acknowledge the arbitration agreement inoperative and executed.
Secondly, the bank had the right to initiate the second arbitration against debtors in
accordance with Article 537 of the Civil Procedure Law of the Republic of Latvia.’

The decision of the second instance court was appealed but the Supreme Court
denied initiating the case in the cassation instance and it became into force on
14 March 2018.

This case may raise different legal questions: is an arbitration clause asymmetric?
What is the scope of public policy? Are A and B consumers? What (if any) effect
the Russian court decision shall have on the Latvian court’s decision? Is arbitration
agreement executed after award is made? Is this arbitration independent because one
of the parties is the founder of the founding institution of the arbitral institution?

However, as indicated above, this article focuses on the issue whether
the arbitration institution had a right to re-consider the case having the so-called
“triple-identity criteria” (proceedings involving the same subject matter or relief,
the same legal grounds and the same parties).

° Civil Procedure Law. Available at: https://likumi.lv/ta/en/en/id/50500-civil-procedure-law [last
viewed October 28, 2019]:

Section 537. Consequences of Refusal to Issue a Writ of Execution for Enforcement of a Judgment of
a Permanent Arbitration Court
After a decision to refuse to issue a writ of execution for enforcement of a judgment of a permanent
arbitration court has entered into effect:
1) the civil legal dispute may be resolved in a court according to the general procedures, if issue of
the writ of execution for enforcement of a judgment of a permanent arbitration court has been refused
on the basis of Section 536, Paragraph one, Clauses 1, 2, 3 and 7 of this Law;
2) the civil legal dispute may be repeatedly referred for resolution to an arbitration court, if the issue of
the writ of execution for enforcement of a judgment of a permanent arbitration court has been refused
on the basis of Section 536, Paragraph one, Clauses 4, S and 6 of this Law.
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2. Legal framework and discussion
2.1. No set aside procedure in Latvia

Initially, it shall be explained why it is possible in Latvia to render two arbitral
awards in the same case and both arbitral awards stay in force. Latvia is not
a UNCITRAL Model Law on International Commercial Arbitration (Model Law)"°
country, even though “the Constitutional Court of the Republic of Latvia has also
recognised that the Model Law is a standard of legal regulation used throughout
the world”"" Latvia has chosen its own approach, thus, there is almost no court
assistance in the arbitral proceeding as provided in UNICTRAL Model Law, and
likewise there is no recourse against the award. Explicitly, in Latvia the interested
party (like A and B in the case at hand) cannot request the court to set aside
(annul, vacate) an arbitral award."? It is striking that Latvia is party to the European
Convention providing for the grounds to set aside the arbitral award, but there is
no national procedural law to implement it in the practice. It has been proven
that a legislative regime not providing for a possibility to challenge arbitral awards
before ordinary jurisdiction courts violates parties’ rights of access to a court under
Article 6(1) of the European Convention of Human Rights.'

2.2. Binding arbitral award under Latvian Arbitration Law?

Article 51(2) of the Arbitration Law'* provides: “an award of an arbitration court
shall come into effect on the day it is made” and Article 58 (1) states: “a judgment of
an arbitration court is mandatory for the parties [..]” This differs from Article 35(1)
of the Model Law that explicitly reads as follows: “an arbitral award, irrespective of
the country in which it was made, shall be recognized as binding [..]”. Such wording

1© UNCITRAL Model Law on International Commercial Arbitration (1985), with amendments
as adopted in 2006. Legislation based on the Model Law has been adopted in 80 States in a total
of 111 jurisdictions. See: https://uncitralun.org/en/texts/arbitration/modellaw/commercial
arbitration/status [last viewed October 21, 2019].
The Court continues:
the Model Law was elaborated with the aim of creating clear and comprehensive rules that would
comprise fair and modern standards of international arbitration, which, as general legal principles,
would be applicable in various legal and economic systems existing in the world.
Judgment of the Constitutional Court of 28 November 2014 in the case No. 2014-09-01,
§ 15.4. Available at: http://www.satvtiesa.gov.lv/web/viewer.html?file=/wp-content/uploads/
2014/03/2014-09-01_Spriedums_ENG.pdf#search=2014-09-01 [last viewed May 2, 2019].
"> Born, 2014, p. 3390:
If an award is set aside in the place where it was made, then the award arguably ceases to have legal
effect or existence (or becomes null), at least under the laws of the state where it was annulled, just as an
appellate court decision vacates a trial court judgment.
Kramin$ T. Arbitration and Human Rights: Lack of Setting-Aside Proceedings as a Violation of
the ECHR. PhD Thesis at the University of Copenhagen, Faculty of Law, 2019, p. 381.
'* Arbitration Law. Available at: https://likumi.lv/ta/en/en/id/269189-arbitration-law [last viewed
October 28, 2019].
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also contrasts Article 16 (3) and (4) of the Law on Judicial Power: a judgment [of
the court of the general jurisdiction] shall be binding on a court when examining
other cases related to such matter and such a judgment shall have the force of law,
shall be mandatory for all, and shall be treated with the same respect as is due
law." If an arbitral award is binding only to the parties, the judgment of the court is
mandatory for all. This means that the judgment of the court has a preclusive effect
on arbitral proceedings, i.e., if the court (despite the arbitration clause) has rendered
the judgment, that arbitral tribunal cannot review the same case again.

But what about the preclusive effect of arbitral award then? The above-cited
ambiguity in the wording of the Arbitration Law leads to respective case law and
commentaries. To be exact, the court of general jurisdiction has acknowledged
that an arbitral award has no preliminary importance because the award is made
by the arbitration, not the court.'® Similarly, the commentators have stated that
the arbitral award has no prejudicial effect for the courts.'” Such conclusion is in
contradiction with well-established international practice that the arbitral award has
the same preclusive effects that national judgments.'® This clearly shows that both
legislator and established practice did and do not trust national arbitral institutions,
do not validate the arbitral awards thus facilitating duplication of proceedings and
abuse of process.

However, in another case the Supreme Court concluded that when the court
issues a writ of execution for compulsory enforcement of the award the court is under
obligation to examine prejudicial award as far as it might affect another award in
execution.” This leads to conclusion that arbitral award might have res judicata effect
towards another arbitral award. It is internationally agreed that, indeed, an arbitral
award has conclusive and preclusive effects in the further arbitral proceedings.*

In general, it is questionable why in one case the court gives the preclusive effect
to arbitral award (towards another arbitral award), but in another case (towards
the court judgment) — does not.

Yet, applying this formula to the case at hand, one can determine that the first
award made by the Court of Arbitration of the Association of Latvian Commercial
Banks has res judicata effect and the claimant was barred from arbitrating the same

5" Law On Judicial Power. Available at: https://likumi.lv/ta/en/en/id/62847-on-judicial-power [last
viewed October 28, 2019].
16 Judgment of Supreme Court of Latvia of 24 January 2013 in the civil case No. SKC-7/2013. Available
at: http://www.at.govlv/downloadlawfile/3027 [last viewed October 28, 2019]. The court stated
that the Article 96(2) of the Civil Procedure Law does not apply to arbitration awards:
Facts established pursuant to a judgment that has come into lawful force in one civil case need not be
proved again in trying other civil cases involving the same parties.
Civilprocesa likuma komentari. I dala (1.-28. nodala), Torgans K. (scientific ed.), Tiesu namu
agetira, 2011, p. 268.
' Born, 2014, p. 3741.
¥ Judgment of Supreme Court of Latvia of 29 December 2014 in the civil case No. SPC-36/2014.
Available at: http://www.at.gov.lv/downloadlawfile/2975 [last viewed October 28, 2019].
International Law Association Resolution No. 1/2006 “Recommendations on Lis Pendens and Res
Judicata and Arbitration, 4-8 June 2006, para. 4.
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claim in the same arbitration. Nevertheless, A and B had no legal remedy to set aside
either of the awards, as Latvian law does not provide for recourse of the arbitral
award. Even more strikingly, the particular Court of Arbitrations in its rules provides
that should the claimant repeatedly apply to the Court of Arbitration with the same
claim because it has not received the writ of execution, the Chairman of the Arbitral
Tribunal upon request of the claimant may release the claimant form payment of
the arbitration expenses, provided that issue of the writ of execution was rejected
due to breaches caused by the Court of Arbitration, and such breaches can be stated
impartially.*' The Rules confirm that the same dispute can be re-arbitrated.*

The Constitutional Court also has stated: “[..] the control of arbitration courts
is concentrated on the stage of issuance of the writ of execution.”” However, in
the case at hand there was no need to turn to a court of general jurisdiction and
request issuing a writ of execution because it needed recognition in another state.
Even if there would be need for a writ of execution, the court had no direct legal
powers to cure this procedural injustice and invalidate the arbitral award. This raises
the next question: what would happen with both arbitral awards if in the case at
hand the court were to acknowledge that the arbitration clause is not valid? Both
arbitral awards would still be in force, as they cannot become automatically invalid.
Therefore, the cited Article 537 (2) of the Civil Procedure Law is not logical.?* This
problem was also recognized by the Constitutional Court, already in 2014, before
the new Arbitration Law came into force,” but again legislator failed to address it.

One more interesting aspect not discussed in the case at hand and in legal
literature in Latvia is about the party’s duty to raise the objections as concerns
the prevention of duplicative claims. In general, arbitrators are not bound to observe
res judicata effect of prior arbitral award ex officio, the preclusive effect of res judicata
should be raised on a party’s initiative as soon as possible in the proceedings.”®
From the facts of the particular case we cannot establish whether A and B did or
did not waive their rights to object. Still, in Latvia, despite such objections, even if

2 Article 38(S) of the Rules of the Court of Arbitration of the Association of Commercial Banks of
Latvia, 2017. Available at: http://www.fstiesa.lv/en/court of arbitration/ [last viewed October
28,2019].

It shall be noted that this norm is cited in the referred judgment but clearly this norm should not
have been applied to the case at hand, as this is not national case, where a writ of execution was
refused.

» Judgment of the Constitutional Court of the Republic of Latvia of 17 January 2005 in the case

No. 2004-10-01 § 9.1.

See footnote 9.

22

24

» “Law does not provide what happens with the award by an arbitration court if a court of general

jurisdiction has refused to issue a writ of execution for its compulsory enforcement.” Judgment of
the Constitutional Court of 28 November 2014 in the case No. 2014-09-01, § 22.

Erk-Kubat N. Parallel Proceedings in International Arbitration: A Comparative European
Perspective. Kluwer Law International, 2014, p. 234.
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the arbitral tribunal continues with the review of the second case, again there are no
legal remedies to challenge such decision of arbitrators.”’

In earlier judgment, the Constitutional Court has stressed: “in accordance with
the general principle, the state is not responsible for violations of the fundamental
rights in arbitration court”, nevertheless, it could be liable for the incomplete
legislation that violates international law, human rights and rights to due process.
Moreover, the court of general jurisdiction shall interpret an incomplete law and fill
the legal gaps and apply general legal principles of law if it can determine injustice.*®

Conclusions

« Itis internationally accepted that the facts established in one judgment or arbitral
award that has come into lawful force (res judicata) shall not be re-litigated or re-
arbitrated (ne bis in idem), otherwise this results in abuse of process, fairness and
economy of justice.

« Due to incomplete and outdated Arbitration Law in Latvia, the principle of ne
bis in idem has clearly been violated. The cases have been re-arbitrated several
times. This questions the creditability of the arbitration and legal system in
general. Therefore, Latvia is not an internationally approved seat of arbitration
and it is not endorsed as a forum of modern, clear and transparent rules.

o The Arbitration Law shall be harmonized with UNICTRAL Model Law, and
there is a particularly urgent need to introduce the set-aside of arbitral awards in
the local law.

o While there is no legislative will to introduce UNCITRAL Model Law, the courts
of general jurisdiction shall be able to determine the violations of due process,
to find correct applicable law and, if there is no law governing the contested
relation, a court shall act in accordance with general legal principles.
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Summary

The right to social security is a fundamental human right, emphasising solidarity and
equality among the members of society. Historically, responsibility has shifted from
family to State or social solidarity. Social relations are changing faster than ever before.
We are facing new forms of families and organisation of work. Within the EU, mobility
is promoted, also with regard to cross-border healthcare. Can the existing EU and
national social security laws cope with all the changes, or would more competence of
the EU be required in order to preserve the right to social security?

Keywords: social security, coordination, cross-border healthcare, family benefits, non-
standard workers, equal treatment

Introduction

The right to social security is one of the fundamental human rights, often not in
the forefront of the human rights law, which is predominately guided by the European
Convention on Human Rights. Nevertheless, especially during the quite recent times
of crises, the importance of the right to social security has been (re)emphasised.

Historically, family solidarity has been expressed among family members of, as
a rule, larger rural families." With industrialisation, the structure of the family has
changed and workers were left without the support extended by larger families,
fraternities and mutual insurance companies. In order to restrict workers’ movement
and remain in power, German Chancellor and Prussian Prime Minister Otto von
Bismarck advocated social insurance, financed by workers and their employers.
The first State-organised social security system was thereby established.?

Social security is first and foremost regulated by national law, which takes
into account various historically conditioned and rather distinctive structural

! The Slovenian Constitutional Court also took solidarity between family members as a basic starting

point. It argued that when the legislator decides to completely replace the family solidarity with social
solidarity, it has to ensure such solidarity (not merely abolish the maintenance duty for disabled
children after reaching certain age). Judgment of Slovenian Constitutional Court of 13 December
2007 in case No. U-I-11/07. Available at: http://odlocitve.us-rs.si/documents/b9/45/u-i-11-074.
pdf [last viewed December 6, 2019].

* More Kohler P. A, Zacher H. F. Ein Jahrhundert Sozialversicherung in der Bundesrepublik
Deutschland, Frankreich, Grofibritannien, Osterreich und der Schweiz [Hundred years of social
insurance in the Federal Republic of Germany, France, Great Britain, Austria and Switzerland].
Berlin: Duncker & Humblot, 1981.
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(e.g. educational, living and working conditions) and cultural elements (e.g. powers
of trade unions or civil movements), policy preferences (which may emphasise more
individual responsibility or more solidarity), and even ideologies in every State. This
is the reason why national social security systems have not developed in a more
uniform way.

However, societal relations are changing and stemming from the rule of law
is the duty of the legislature to follow this development with its normative action.
Moreover, family structures, forms of work organisation and patterns of mobility
have changed. Single-parent and same-sex families are nothing new anymore. We
have concepts of father-plus (instead of stepfather) and co-mothership in some
Member States. Work could be organised via electronic platforms, be of short
duration, last for a limited time period, even on-call, and self-employed persons may
be economically dependent or actually perform work as workers. Moreover, patterns
of movement have changed from longer residence to shorter term stays in another
Member State. All these factors influence the shaping of social security systems.

Therefore, the question is, whether the right to social security could still be
guaranteed by the Member States alone, based on the principle of territoriality, or
does it call for a greater involvement of the European Union (EU)? It should enable
and even promote mobility within the Union. Hence, the research question of
the present paper is to what extent the responsibility of providing social security is
and should be divided between the Member States and the EU as a supranational
structure. Could it be argued that, in order to safeguard national social security
systems under the more dynamic development of societal relations, more EU
competencies in social security are required?

1. The right to social security

The right to social security is firmly rooted in international, European and
national constitutional law. It is built upon the principle of solidarity among
the various groups in a given society.

1.1. Fundamental social right

Human rights are at the core of civilised societies. They are not only limiting
the powers of the State, but are the purpose and guidance of the State’s (also
normative) action. The culture of human rights in the democratic society governed
by the rule of law* is emphasised for at least 70 years, since the adoption of

*  For an overview, see www.missoc.org [last viewed November 02, 2019].

*  Furthermore, democracy, rule of law and human rights are firmly emphasised by the Council of

Europe.
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the Universal Declaration of Human Rights (UDHR)?, which reflects the human
kind as aspiring to live in peace by respecting, promoting and protecting all human
rights, including social rights.

Foundation of social human rights is the presumption of principal equality of
all people. It is based on the conviction that optimisation of individual interest does
not necessarily guarantee the highest social interest. Hence, next to civil and political
rights, social rights are equally important. The right to social security is indispensable
for connecting people within a certain (national or even supranational) society.® It
should guarantee every individual and society as such existence and more or less free
development.

The right to social security is well established in international law as one of
the fundamental human rights. It is regulated not only in the UDHR,’ but also in
the International Covenant on Economic, Social and Cultural Rights (ICESCR)®
and the Convention on the Rights of the Child (CRC).> At the European level,
the right to social security is enshrined in the (initial and revised) European Social
Charter (ESC)' of the Council of Europe and the Charter of Fundamental Rights
of the EU (CFR-EU)." The ESC formulates the right to social security by obliging
the Contracting Parties, i.e. the States, to ensure it.

The ILO Convention 102 (1952) was the first and remains one of the most
important international instruments to define the substance of the international
human right to social security.'* It lists nine social risks and limits its scope to
the ‘traditional’ social security branches and described categories. At the time,
standard beneficiary, for whom the benefits should suffice, was a man with his wife
and two children. Social security systems have been built around such perception of
a single-breadwinner model, which today, of course, has become outdated.

Very recently another important declaration has been adopted by the UN General Assembly, i.e.
Declaration on Universal Health Coverage. Available at: https://www.un.org/pga/73/wp-content/
uploads/sites/53/2019/07/FINAL-draft-UHC-Political-Declaration.pdf [last viewed November 2,
2019].

It could hardly be agreed that ‘there is no such thing as society’ as advocated in 1987 by former

UK Prime Minister Margaret Thatcher. Available at: https://www.margaretthatcher.org/document/
106689 [last viewed November 2, 2019].

7 Articles 22 and 25, UDHR.

¢ Article 9, ICESCR.

°  Article 26, CRC.

10 Article 12 of the (initial and revised) ESC.

11 Article 34, CFR-EU, OJ C 202, 7.6.2016.

Although it neither enshrines the right to social security nor defines social security as such.
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Nevertheless, ILO Convention 102 has been an important source of inspiration
for other international legal instruments.” Moreover, the right to social security
is also enshrined in many national constitutions, including the Slovenian and
the Latvian constitutions."* As such, it cannot be regulated as a very precise and
concrete legal rule. It is one of the basic values and guidance for all legal subjects
in a society. It has to be noticed that there might be no direct correlation between
the constitutional provisions and concrete rights stemming from the social security
system. Hence, the right to social security has to be determined, first and foremost,
by the national legislature, by regulating individual social security rights of insured
persons (and other beneficiaries). By doing so, it also draws a line between public
and private responsibility for providing income security when one of the social risks
or a specific situation of need occurs.

In more general terms, social security can be described as a public system of
income protection in case of its loss or important reduction (e.g. due to old age,
invalidity, decease, accident at work or occupational disease, sickness, maternity
or unemployment) or in case of increased costs (e.g. for healthcare, raising of
children or reliance/dependency on long-term care), organised through a process
of (broader or narrower) social solidarity.'* The latter could be vertical, horizontal or
intergenerational solidarity.'®

1.2. Solidarity as a cornerstone of social security

Solidarity is the most important characteristic of any social security system. It
is differentia specifica between social and private insurance (where certain reciprocity
between insured persons may exist, but solidarity is as a rule absent). Its slogan of
liberty, equality and brotherhood (Fr. liberté, égalité, fraternité) was developed in
the times of the French revolution (1789). These values were also incorporated in
the UDHR. Its first Article states that all human beings are born free and equal in
dignity and rights. They are endowed with reason and conscience and should act

3 The initial ESC sets as satisfactory standard of social security the standard required for the ratification
of the ILO Convention No. 102. The latter was used as a model for the initial Code of Social
Security, which is a standard of the satisfactory level of social security for the revised ESC. Also,
the Regulation (EC) 884/2004 on coordination of social security systems enumerates in its material
scope the same branches of social security as found in the ILO Convention No. 102. Moreover,
the CFR-EU does not mention only the traditional risks, but adds a “new” one, i.e. “dependency”
(reliance on long-term care).

* Article 50 of the Slovenian Constitution and Article 109 of the Latvian Constitution. Other articles
may be of importance, since they relate not only to healthcare, human dignity and rights of specific
groups of people (e.g. persons with disabilities), but also the nature of the state, social state or
socially responsible state, respectively.

'S Pieters D. Social Security: An Introduction to the Basic Principles, 2™ edition, Alphen aan den

Rijn: Kluwer Law International, 2006, p. 2.

More on solidarity: Strban G. Constitutional protection of the right to social security in Slovenia.

In: Egorov A., Wujczyk M. (eds.), The Right to Social Security in the Constitutions of the World:

Broadening the Moral and Legal Space for Social Justice. ILO Global Study, Vol. 1: Europe. Geneva;

ILO, 2016, p. 245.
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towards one another in a spirit of brotherhood. In the times of gender equality, it
would be only equitable to add also in the spirit of sisterhood, or maybe a more
general term of solidarity could be used instead.

Solidarity has gained importance also in the EU law, where it is expressly
mentioned. Treaty on European Union, signed in Maastricht on 07.02.1992 [in
the wording of 07.06.2016], emphasises the values, which are common to all
Member States'” in a society characterised not only by pluralism, non-discrimination,
tolerance, justice, equality between women and men, but also solidarity. Among
distinctive forms of solidarity, the solidarity between generations is accentuated and
should be promoted.'

Moreover, the CFR-EU, which has the same legal value as the Treaties,
explicitly mentions solidarity as an indivisible and universal value of the Union."” In
a special chapter, titled “Solidarity”, the Charter defines the rights to social security,
social assistance and health care.”” Although the Charter does not introduce new
competencies of the EU* it is an important guidance in interpretation of the EU
law, also by the Court of Justice of the EU (CJEU).2

Solidarity in a more specific sense also plays a role when it comes to the influence
of basic economic freedoms and the EU competition law on national social security
systems. According to the CJEU, systems based on solidarity (or carriers of such
systems) cannot be qualified as undertakings and are exempted from the application
of competition law.”

Solidarity constitutes a core principle of European social security and unites
European national constitutions on the basis of their shared values. It is laid down
as an express legal norm in many constitutions, including the Latvian one.** In
Slovenia, the Constitutional Court on several occasions has mentioned solidarity

The values are human dignity, freedom, democracy, equality, the rule of law and human rights.

Article 2 Treaty on EU, OJ C 202, 7.6.2016 (consolidated version).

'8 Article 3 of the Treaty on EU.

' Second paragraph of the preamble, CFR-EU.

2 Title IV, Articles 34 and 35, CFR-EU.

! Article 6 Treaty on EU and Article 51 CFR-EU.

* E.g. CJEU judgments of 8 March 2011 in case No. C-34/09 Zambrano, of 24 April 2012 in case
No. C-571/10 Kamberaj. It might also play a role in the pending Latvian case No. C-243/19
Veselibas ministrija.

# More in CJEU judgments of 17 February 1993 in joined cases No. C-159/91 and C-160/91 Poucet

et Pistre, but also in some later cases like CJEU judgments of 3 March 2011 in case No. C-437/09

AG2R Prévoyanc, of 5 March 2009, in case NO. C-350/07 Kattner Stahlbau, or in the field of social

security of migrant workers CJEU judgment of 14 October 2010 in case No. C-345/09 van Delft

et al.

See the preamble of the Latvian Constitution. For instance, in Austria, Italy, Spain, France, Belgium

and the Netherlands, the solidarity principle is at any rate invoked to establish and legitimate

the existence of social insurance. Becker U. Solidarity, Financing and Personal Coverage. The Japanese

Journal of Social Security Policy, No. 1, 2007, p. 1. The Slovenian Constitutional Court has also

emphasized solidarity as a core of the social state principle, enshrined in Article 2 of the Slovenian

Constitution.
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between persons with higher earnings and those with lower income (the so-called
vertical solidarity), as well as intergenerational solidarity.”

The right to social security is in many Member States (mainly of continental
Europe) provided by social insurance schemes. They have to be mandatory in
order to establish relations between persons who present a higher (social) risk with
those who present a lower (social) risk. It may sound as a paradox, but due to such
coercion (and mandatory pooling of risks), both groups may enjoy more freedom.
An individual would be willing to engage in more risky activities, if he/she would be
confident that there is a legally regulated social security system guaranteeing certain
rights in case of sicknesses or injury, unemployment, old-age, reliance on long-term
care, invalidity or decease.

2. Sharing of competencies in social security

Competencies in the field of social security are shared between the Member
States and the EU. Member States are exclusively competent to shape the substance
of their social security systems, i.e. its personal and material scope, as well as
enforcement procedures. Hence, considerable differences between social security
systems within the EU remain present.*

When the Member States fall short of achieving the goal themselves, e.g.
the goal of freedom of movement in the EU, or when a certain fundamental legal
principle has to be ensured, the EU steps in. Hence, the EU holds certain, even if
limited, competencies in harmonising the substance of social security systems.
They concern equal treatment of women and men, legally non-binding cooperation
between the Member States in a form of Open Method of Coordination (OMC) and
a recent European Pillar of Social Rights (EPSR), encompassing Social protection
and inclusion’”’

2.1. Freedom of movement within the EU

In order to guarantee free movement of workers (Article 45 TFEU)* and
Union citizens in General (Article 21 TFEU), social security systems have to be
coordinated, i.e., legally and administratively linked.”” Some of the coordination

25

See Strban G. Constitutional protection of the right to social security in Slovenia, 2016, p. 247.

6 The continental Member States mainly realise the right to social security by way of contributory

financed social insurances. Some northern, as well as some southern Member States implement or

combine it with tax-financed, residence-based national protection schemes. See www.missoc.org

[last viewed November 2, 2019].

Commission recommendation on the European Pillar of Social Rights, C(2017) 2600 final,

Brussels, 26.04.2017.

% Treaty of the Functioning of the European Union (TFEU), OJ C 202, 07.06.2016 (consolidated
version).

»  Article 48, TFEU.
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techniques are explicitly mentioned by Article 48 TFEU, i.e. aggregation of all
relevant insurance, employment or residence periods and export of social security
benefits to another Member State.

Moreover, self-employed “workers” have been squeezed into Article 48 TFEU
in order to gain explicit legal basis for coordinating their social security. Although,
other provisions of TFEU primarily apply to self-employed persons, such as freedom
of establishment and freedom of providing services.*

The measures in the field of social security, which are necessary to provide
freedom of movement of (economically active) persons have to be passed in
accordance with the ordinary legislative procedure and no longer unanimously.*

However, a so-called “alarm procedure” or “brake procedure” has been installed.
If the Commission proposal were to affect important aspects of its social security
system (including its scope, cost or financial structure) or impact the financial
balance of that system, the Member State may refer the matter to the European
Council. The ordinary legislative procedure is suspended, and the European Council
may accept or reject the proposal.

Nevertheless, the European Council, as a rule, adopts its decisions unanimously
(except where the Treaties provide otherwise). Hence, the Member State referring
the matter to the European Council may still block the adoption of the proposal
in the Council. Moreover, if no decision is taken in four months, it is deemed that
the originally proposed act has not been adopted. The right of Member States to
a veto has not been completely abolished, but merely modified.

In addition, for the economically non-active persons, a second legal basis,
ie, Article 352 TFEU remains applicable, according to which unanimity is always
required. All this is an expression of reluctance of the Member States to transfer
the competence in the social security field to the EU and to limit the influence of
the EU law to national social security systems.

2.2. Coordination with a regulation

Itis correct that EU law does not unify national social security systems. However,
paradoxically, their coordination is achieved with a Regulation, which is a unifying
measure. It is generally applicable, binding in its entirety and directly applicable in
all Member States®. The attribute of direct applicability is linked to the doctrine of
supremacy. In principle, it is not open to Member States to interfere with the direct
application of a regulation in the national legal order. Nevertheless, social security
systems are not unified, at least not in their substance. Rather, the part of formal

3 Articles 49 and 56, TFEU.

31 After coming into force of the Lisbon Treaty in December 2009 (OJ C 306, 17.12.2007). Articles
48,294 TFEU.

3 Jorens Y., Van Overmeiren F. General Principles of Coordination in Regulation 883/2004, European
Journal of Social Security (EJSS), 2009, No. 1-2, p. 5S.

3 Article 288, TFEU.
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social security law, governing the application of the substantive social security law
in cross-border situations, is unified among all Member States. Positive and negative
conflicts of national social security laws are prevented.

Historically, the text on coordinating social security systems of the six founding
Member States of the EU** was agreed upon in the form of an international
convention. However, it was decided to avoid the time-consuming procedure of
ratification® and the already agreed rules were passed in the form of a regulation.
In fact, it was the third regulation ever adopted by the EU, i.e., Regulation (EEC)
No. 3/58 concerning the social security of migrant workers.*® It was the first real
legal instrument of the EU.*” The Regulation (EEC) No. 4/58 was the implementing
Regulation, mainly containing rules of behaviour of the institution responsible for
social security coordination.*®

Choosing a regulation over the traditional international convention has
important implications. It gives the CJEU the possibility to interpret the secondary
legislation and establish its conformity with the Treaties, or apply the Treaties
directly to the situations under the material scope of EU law.

However, the patterns of migration are changing and the states with distinctive
social security systems (no longer based on economic activity, but rather on residence
in the country) have joined the Union. Therefore, Regulation (EEC) No. 1408/71
and its implementing Regulation (EEC) No. 574/72 were introduced. With many
modifications, some to codify, some to oppose the judgments of the CJEU, they
have become a very complex piece of Union legislation.

The process of modernisation and simplification of social security coordination
law resulted in the Regulation (EC) No. 883/2004. It was passed only a couple of
days before the largest enlargement of the EU so far.*” The 10 states (among them
Latvia and Slovenia) joined the EU on the first of May 2004 and the unanimity of
25 Member States would be required. The lengthy procedure of obtaining unanimity
is shown in passing the implementing Regulation (EC) No. 987/2009%, five years
later. Both Coordination Regulations are applied since May 2010. It could be argued,
that the more diverse the social security systems of the growing number of Member
States have become, the more complex coordination regime is required.*

* Founding Member States were Belgium, France, Germany, Italy, Luxembourg and the Netherlands.

% More in: Strban G. Social rights of migrants in the European Union. In: Regional aspects of

integration: European Union and Eurasian space. Davletgildeev R. Sh. (ed.), Moscow: Statut, 2019,
p-73.
% QJL30,16.12.1958.

¥ Regulations No. 1 and 2 dealt with the use of languages and the form of the laisser passer to

the Members of the European Parliament, respectively.
38

Both Regulations became applicable as of January 1959.

39

OJ L 166, 30.4.2004. The latest proposal for the revision of Coordination Regulations was presented
in December 2016. Strasbourg, 13.12.2016, COM(2016) 815 final.
# OJ L 284, 30.10.2009.

# The same applies vice versa. The more similar the national social security systems are, the less

complicated their coordination is.
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Some principles of social security coordination law can be deducted already
from primary law (the Treaties),” while others — from the secondary law, most
notably, from the Coordination Regulations.” These principles are equal treatment
of Union citizens, unity of applicable legislation, protection of the rights in course
of acquisition (with aggregating all relevant periods), protection of acquired rights
(with export of benefits) and good administrative cooperation (e.g. by exchanging
first electronic documents between Austria and Slovenia in 2019).*

3. Specific issues of coordinating national social security systems

Modified social relations present a challenge not only for national social security
systems, but also for the EU social security coordination law. Examples might
encompass cross-border healthcare, export of family benefits and coordination of
social security for non-standard workers and self-employed.

3.1. Cross-border healthcare

Revived interest in cross-border healthcare has been triggered by the adoption
of the Directive 2011/24/EU,* although it has been already enabled by
the Coordination Regulations and certain provisions of national law (not to mention
bilateral and multilateral social security agreements). It may sound as another
paradox that a user of national legal norms might be more familiar with a Directive,
which has to be transposed into national law, rather than a Regulation, which has to
be read alongside it (although it is applicable in its entirety in all Member States).

Nevertheless, the Directive 2011/24/EU codified the CJEU case law and
established a parallel system of social security coordination. It is not based on
linking national public, social security systems in order to provide healthcare to
insured persons, which cannot be provided in a home Member State in due time, but
promotes free movement of (medical) goods and (health) services in the internal
market. Prior authorisation according to Coordination Regulations is an obstacle
to such free movement and may be justified only in exceptional cases (of hospital

4 Articles 18,21, 45 and 48, TFEU.

# More in: Strban G. Social rights of migrants in the European Union. In: Regional aspects of

integration: European Union and Eurasian space. Davletgildeev R. Sh. (ed.), Moscow: Statut, 2019,
p-7S.

* Available at: https://www.zzzs.si/ZZZS /info/gradiva.nsf/0/3517d834858f3cac12584410032c
e88/$FILE/PR_ESSI%20izmenjava%20podatkov%20z%20Avstrijo_24.7.2019.pdf [last viewed
November 2, 2019].

# Directive 2011/24/EU on the application of patients’ rights in cross-border healthcare, OJ L 88,
4.4.2011.
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treatment or use of highly specialised and cost-intensive medical infrastructure or
medical equipment).*

The situation might get complicated, when the same healthcare provider offers
medical services for public and private patients. A tendency might arise to treat
cross-border patients as private patients, with no waiting lists in a nicer setting
and with kinder personnel due to direct payment. However, direct payment (of as
a rule higher private prices) may be afforded only by a limited number of better-
off private patients. Reimbursement of healthcare costs (according to the prices
of the competent, home Member State) might be requested later on, but not in
all situations.”” Steering the patients towards private provision of healthcare is, as
a rule, not allowed. However, cross-border patient lacks all specific information on
healthcare provision in the Member State of treatment in order to make an informed
and truly free choice.

Moreover, an insured person may be treated by a purely private physician
(outside of public healthcare network) in another Member State, which might not
be possible in the home Member State, at least not at the account of the public
healthcare system (social health insurance or national health service). Is it a kind
of reverse discrimination® and is it legally admissible? From the aspect of the EU
law, a moving person should not be in a worse legal position than a non-moving
person, but he or she might be in a better one.*” Hence, it is the question of choosing
a better law (national or EU law), but, the choice could only be made when crossing
the border. Nevertheless, should not the highest attainable standard of health*® be
provided to all EU citizens, moving or not within the Union? The CJEU has already
recognised the rights based on EU citizenship alone, without any (direct) movement
within the Union.’' Or should the national law be modified in order to allow access

# Article 8, Directive 2011/24/EU. More in: Strban G. Patient mobility in the European Union:
between social security coordination and free movement of services, ERA Forum, No. 3, 2013,
p. 392. Carrascosa Bermejo D. Cross-border healthcare in the EU: Interaction between Directive
2011/24/EU and the Regulations on social security coordination, ERA Forum, No. 3, 2014, p. 366.

¥ E.g. if prior authorisation is required, but not issued under the Directive 2011/24/EU.

# A so-called reverse discrimination might occur when an EU citizen finds him- or herself in a purely

internal legal situation of a certain Member State and cannot rely upon the EU law (on the free
movement of services) to obtain a certain benefit. Only national law could be invoked, which is
less favourable than EU law. Verschueren H. Reverse Discrimination: An Unsolvable Problem. In:
Minderhoud P, Trimikliniotis N. (eds.), Rethinking the free movement of workers: the European
challenges ahead, Nijmegen: Wolf Legal Publishers, 2009, p. 99.

# So-called Petroni principle (after CJEU judgment of 21 October 1975 in case No. C-24/75 Petroni)
or principle of favourability.

0 Article 12 ICESCR and Point 11, Part I (initial and revised) ESC.

! CJEU judgment of 8 March 2011 in case No. C-34/09 Zambrano. CJEU judgment of 1 April 2008 in
case No. C-212/06 Government of the French Community and the Walloon Government v. The Flemish
Government.
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to purely private physicians in the Member State of affiliation (possibly with lower
reimbursement)?%

3.2. Family benefits

There are many issues related to coordination of the entire plethora of family
benefits, existing in each Member State.® The EU social security coordination law
employs a rather broad notion of family benefits. It encompasses all benefits in kind
and in cash intended to meet family expenses, excluding advances of maintenance
payments and special childbirth and adoption allowances (listed in Annex I to
the Coordination Regulation).**

Coordination of such variety of family benefits has become a challenge.
Additionally, CJEU is trying to find the best possible solution for a moving person,
e.g. by designating as a competent Member State outside of the Coordination
Regulations rules® or by establishing family benefits of distinctive kind and hence
providing more family benefits in their full amount.*®

Moreover, Member States are trying to circumvent the Coordination
Regulations by adjusting (indexing) the benefits according to the living costs in
the Member State of children’s residence. Austria, seems to be the first one to act
upon such idea.”” Since the beginning of 2019, family benefits are actually adjusted.*®
Adjustment goes both ways. Nevertheless, many more children of cross-border
workers in Austria live in lower income Member States and Austria is reducing
its expenditure for family benefits. However, the compatibility with the EU law is
questioned, since CJEU already established inadmissibility due to unequal treatment
of workers in its previous case law.”

E.g, as in the case of Austria, reimbursing 80 percent of public price to all insured persons visiting

a physician outside of public healthcare (in Austria or any other Member State). If many insured

persons opt for it, public system might remain only for poor persons. Systems for poor may become

poor systems as such.

33 More Strban G. Family benefits in the EU - is it still possible to coordinate them? Maastricht Journal
of European and Comparative Law (M]), No. S, 2016, p. 775.

st Article 1(z) of Regulation (EC) 883/2004.

35 CJEU judgment of 20 May 2008 in case No. C-352/06 Bosmann. CJEU judgment of 12 June 2012
in joined cases No. C-611/10 and C-612/10 Hudziriski and Wawrzyniak.

%6 CJEU judgment of 8 May 2014 in case No. C-347/12 Wiering.

The idea is supported also by Denmark, Germany, the Netherlands, and the UK. See also

the Conclusions of the European Council meeting on 18 and 19 February 2016, Brussels,

19 February 2016, EUCO 1/16 (special arrangements never came into force, due to the referendum

“Leave” vote in the UK on 23 June 2016).

58 Familienlastenausgleichsgesetz and Einkommensteuergesetz, both BGBL. I No. 83/2018.

%% CJEU judgment of 15 January 1986 in case No. C-41/84 Pinna. CJEU judgment of 7 November

2002 in case No. C-333/00 Maaheimo. See also E. Felten, Export von Sozialleistungen, Soziale

Sicherheit Online, March 2017. Available at: www.hauptverband.at [last viewed November 2,

2019].
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3.3. Non-standard workers

Social security systems were primarily developed for a worker with a permanent,
full-time employment contract for an indefinite period of time, upon which standard
social security is built. Non-standard forms of employment and new forms of
self-employment are deviations from the standard, i.e. temporary or short-term
contracts, part-time work, employment relationships between more than two parties,
casual work, including on-demand work and intermittent contracts, platform work
temporary agency work, domestic work, voucher-based work, telework, traineeship
and student work, self-employment, especially involuntary, bogus, dependent, new
and part-time self-employment, or other country-specific non-standard contracts
(mini-jobs, civil law contract, etc.).

Such new forms of organising work present not only challenges for national
social security systems, which try to assimilate non-standard workers with workers or
self-employed persons, but also for the EU social security coordination law. It is no
longer clear, how such work might be classified in order to determine the legislation
of which Member State is applicable. Marginal work is not taken into account only
when a person is simultaneously employed in two or more Member States, but
if in one he or she is self-employed, the closest link seems to be with (marginal)
employment. Moreover, could marginal employment in more Member States still be
considered as marginal? What if the competent Member State (according to the lex
loci laboris rule) provides limited or no protection?® Should it still be applied or
should another closest link to such non-standard worker be established? For instance,
self-employed may only voluntarily be covered by certain schemes, and voluntary
insurance is not coordinated, or country or work might not consider marginal work
(mini jobs) for social security purposes. Also, the minimum of one year of pension
insurance in a Member State in order to aggregate such period might be questioned
with regard to shorter stays in another Member State.®'

4. Equal treatment of women and men

The Treaty of Rome provided legal bases not only for the coordination of
national social security systems, but also for gender equality. It is harmonisation of
the legal standard of equal treatment of women and men. It could be argued that
social security coordination and gender equality represent the two pillars of the EU
social security law. The distinction is that for application of the latter no cross-border

@ CJEU judgment of 23 April 2015 in case No. C-382/13 Franzen et al. CJEU judgment of
19 September 2019 in joined cases No. C-95/18 and C-96/18 van den Berg and Giesen.

More in Strban, G. (coord.), Carrascosa Bermejo, D., Schoukens, P.,, Vukorepa, I. Social security
coordination and non-standard forms of employment and self-employment: Interrelation,
challenges and prospects, MoveS Analytical report 2018, not yet published.

61



G. Strban. The Right to Social Security: from State to EU Responsibility? 197

movement is required. Both the TEU and the TFEU prohibit differentiation on
the basis of gender as a matter of principle.?

The acceptance of the social and economic importance of ensuring equality
is reflected also in the CFR-EU. It contains general anti-discrimination provision,
where the negative aspect is stressed, i.e. any discrimination based on sex is
prohibited. Moreover, special provision is emphasising a positive aspect, i.e. ensuring
equality between women and men and advocating positive measures providing
specific advantages in favour of the underrepresented sex. Both provisions are
general enough to cover also gender differences in social security.®

More direct legal influence is provided by the non-discrimination directives.
The only directive still in force from the initial 1970s “package” is Directive
79/7/BEC.%* This is no coincidence, since the Member States are still rather
reluctant to transfer their competencies in social security to the EU.% Moreover,
based on the single breadwinner model, the gender discrimination may still exist,
e.g. when recalculating part-time work to full time equivalent, which may cause
indirect discrimination of women.®

Conclusions

Social security is and even has to be one of the most rapidly changing areas of
law. When it aspires to fulfilling its basic task and providing security to the people, it
has to be adapted to continuously changing society. The principle of adjustment of
the law to social relations is one of the principles of the state governed by the rule
of law.%”

Moreover, the relations in the European society also have changed. It is
characterised by more dynamic and shorter movement patterns, new forms of
families and cross-border economic activities. New legal paths of cross-border
healthcare maintain an evergreen discussion on delineating between public and
private income security.

® In the primary legislation, men and women are alternately mentioned first. Although not

contributing to increasing equality as such, it is a symbolic gesture confirming that both form equal
parts of humanity. Arts 2 and 3 TEU (placing women first), Arts 8, 153, 157 TFEU (mentioning
men first). Cf. Arts 10 and 19 TFEU.

% Articles 21, 23 and 34 CFR-EU.

¢ Directive 79/7/EEC on the progressive implementation of the principle of equal treatment for men

and women in matters of social security, OJ L 6, 10.1.1979.

Exceptions provided in Article 7(1) of the Directive have to be construed narrowly and Member

States have to periodically examine matters excluded in order to ascertain, in the light of social

developments, whether there is justification for maintaining such exceptions. Strban G. Gender

Differences in Social Protection, MISSOC Analysis 2012/2, November 2012, p. 12.

¢ CJEU judgment of 22 November 2012 in case No. C-385/11 Elbal Moreno. CJEU judgment of
8 May 2019 in case C-161/18 Villar Ldiz.

& So the Slovenian Constitutional Court in judgment of 20 October 2005 in case No. U-I-69/03.
Available at: http://odlocitve.us-rs.si/documents/Sc/eS/u-i-69-032.pdf [last viewed December 6,
2019].
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Hence, not only national legislatures, but also the EU face difficulties in coping
with rapidly changing societies and solutions that cause the national social security
systems to grow apart. Sensitivity of social security law can be observed in every
competence assigned (or not) to the EU. However, it is possible that the existing
competencies of the EU are no longer sufficient. Maybe we need a true EU social
security system for (mobile) Union citizens, if we want to preserve the characteristics
of social security, based on equality and solidarity. Trying to find solutions only for
mobile economically active persons might place others, especially non-mobile and
non-active Union citizens, in a disadvantaged position.
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Summary

The article analyses legal background for using data concerning health (including
administrative health data) for research purposes in Latvia in the context of the General
Data Protection Regulation (GDPR)?2. Latvia is used as an example to reflect on how
the GDPR interacts with the national legal framework regulating scientific research.
The article argues that there are several gaps in regulation requiring systematic
amendments, considering both the GDPR and the practical needs of Latvian
researchers.

Keywords: GDPR, data concerning health, administrative health data, personal data,
scientific research

Introduction

Data concerning health according to the GDPR is “personal data related to
the physical or mental health of a natural person, including the provision of health
care services, which reveal information about his or her health status” This type of
data is an important source of information for medical, epidemiological and health
research. During the development of GDPR, there were active discussions about
impact of the proposed regulation to medical research, and several researchers

The development of the article was supported by the University of Latvia project “Transparency
and health care system data — towards public monitoring for quality and efficiency” (grant
No. ZD2017/20443).

2 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on
the protection of natural persons with regard to the processing of personal data and on the free
movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation)

 Regulation (EU) 2016/679.



A. Bankava, A. Buka, S. Mezinska, J. Barzdins. The Effect of GDPR on Secondary Use .. 201

and organizations raised concerns about possible negative impact of GDPR on
research**®”. Therefore, the aim of the article is to analyse the possibilities of using
data concerning health, including administrative health data, for research purposes in
the context of the GDPR, as well as to reflect on how the GDPR influences the legal
framework for use of data concerning health for research purposes and interacts with
it in Latvia.

1. GDPR and research using data concerning health: an overview

In the 21% century, the need for balance between protection of personal data
and procession of personal data for public benefit, like analysing the data for health
research, gains ever increasing importance. This search for balance is especially
manifest within the European Union (EU), which can be regarded as a worldwide
example of data protection®. The EU not only regards the right to data protection as
a part of the right to privacy, but also recognizes within the Article 8 of the Charter
of Fundamental Rights of the EU a specific right to the protection of personal data’.
Even more, it is argued that recognition of a separate fundamental right to data
protection guarantees a more comprehensive system of personal data protection'.

On the level of EU, secondary legal acts, the balance between the protection
of personal data and the procession of these data for research purposes is
firmly established. Even so early as during the first discussions on the GDPR,
the importance of medical research was mentioned', and the current version of
the GDPR includes provisions on the use of the data concerning health in research.
However, at the same time, application of GDPR provisions is complicated' and
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the overall design of the national legal framework can be deducted by following
the interplay of several provisions of the GDPR.

Article 9 of the GDPR incorporates data concerning health into “special
categories of personal data”", for which there is a presumption that its processing is
prohibited. At the same time, part 2 of Article 9 provides a long list of exceptions on
when the processing of special categories of personal data is permitted. Mostly those
exceptions are related to the consent of data subject or to overriding public interests
that justify procession of special categories of personal data.

Of particular importance is point (j) of Article 9(2), which allows to process
special categories of personal data, when it is done “for archiving purposes in
the public interest, scientific or historical research purposes or statistical purposes™*.
However, in this case, too, data processing must be provided in the EU or national
legislation and must be proportionate, including the duty of the data processor to
take “suitable and specific measures to safeguard the rights and freedoms of the data

subject”.

Article 9(2) (j) of the GDPR also includes a reference to the Article 89, which
further explains how to apply the aforementioned conditions to processing special
categories of personal data. Among other matters, Article 89 refers to the principle of
data minimization explained in the Article 5, namely, that the data must be adequate,
relevant and only include what is necessary for the purposes of the processing.
Whenever possible, d