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PRIEKSVARDS

Cicerons rakstija, ka “briviba ir lidzdaliba vara”.! Vara ir gan personas brivibas
garants, gan ari apdraudéjums, ja kada persona vai personu grupa tiek atstumta
no varas vai paliek mazakuma demokratiska procesa un citi izlemj vinas vieta
jautajumu, kas tie$i ietekmé konkrétas personas dzivi, personai tiek liegta briviba
lemt pasai.

Valsts vara cilvéka brivibas robezas nosaka un nodro$ina ar tiesibu palidzibu.
Kop$ apgaismibas laika Rietumu civilizacija ir nemitigi darbojusies, lai cilvéka
ciepa un no tas izrieto$a ikvienas personas briviba visupirms ki pa$noteiksanas
tiktu nodro$inata ar tiesibu palidzibu. Lai to sasniegtu, tika izveidota moderna
valsts, kuras uzdevums ir nodro$inat cilvéka pamattiesibas, tika izstradatas
starptautiskas cilvektiesibas un tiesas, kas nodrosina $o tiesibu isteno$anu.

Cilveka tiesibu apjoms ir audzis neticama atruma, strauji paplasinot cilvéka
brivibas robezas. To sekméjusi gan demokratizacijas procesi un liberalo vértibu
atdzi$ana, gan tehnologiju attistiba. Pirmajos pamattiesibu katalogos, kas tika
izstradati pasaules valstis, sakot ar XVIII gs. beigam, lidz ar cilvéka tiesibam tika
minéti ari cilvéka pienakumi, bet jau XX gs. otraja pusé pilsona pienakumi no
konstitacijam lielakoties pazuda.

XXI gs. sakuma mums no jauna aktualizéjies jautajums par cilvéka brivibas
robezam, to korelaciju ar sabiedribas interesém un pilsopa pienakumiem. To, ka
personas brivibas robezu parvértésana nonaca likumdevéju dienaskartiba, noteica
pasaulé notiekosie procesi: epidémijas, karadarbiba, ekonomiska nestabilitate,
hibridkars, terorisms un citi apstakli, kas izrava nacijas no ierastas, sakartotas
dzives, kura ikviena persona gadu no gada baudija aizvien lielaku pasnoteiksanos.

Jaunie apstakli noteica, ka valstim uz laiku, ievie$ot arkartas vai iznpémuma
stavokli, nacas butiski ierobezot ikvienas personas brivibu, lai aizsargatu pasu
personu® un sabiedribu kopuma. Ta¢u - vai $ie ierobeZzojumi ir attaisnojami, vai
tie neskar personas pamattiesibu kodolu, vai apstakli, kas lika ierobeZzot personas
brivibu, ir uz laiku vai arl tie ir jauna realitate, kurai mums ka sabiedribai ir
japakartojas... Virkne neatbildétu jautaqjumu ir nonakusi zinatnieku, visupirms

Cicero. On the Republic. Pieejams: https://www.attalus.org/cicero/republicla.html [aplikots
24.04.2024.].

Protams, janem veéra jautajums, vai, atzistot cilveka tiesibas uz pa$noteiksanos, kadu drikst aizsargat
no pa$a kladam. Tiesibas kludities ari pieder pie privatautonomijas.
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tiesibu zinatnieku dienaskartiba. Lai atbildétu uz izvirzitajiem jautdjumiem,
Latvijas Universitates Juridiska fakultate 2023. gada 9.-10. novembri organizéja
starptautisku zinatnisku konferenci “Brivibas robezu parskati$ana, dzivojot
apdraudéjumu apstaklos”, kura Latvijas zinatnieki kopa ar saviem arvalstu
sadarbibas partneriem diskutéja par personas brivibu un tas robezu parskatisanu,
pamattiesibu ierobezo$anu arkartas apstaklos, vértéjot problémjautajumus
dazadas tiesibu jomas — no valststiesibam lidz kriminaltiesibam. Dala konferencé
pausto viedoklu apkopota ari $aja krajuma.

Ceru, ka publicétie viedokli rosinas turpmakas diskusijas par ikvienas
personas tiesibam uz pagnoteik$anos ka tiesiskas demokratiskas valsts batisku
vértibu un pastavésanas priek$noteikumu!

Dr. iur. prof. Sanita Osipova
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FOREWORD

Cicero wrote that “freedom is participation in power”.! Power is both
a guarantee of person’s freedom and a threat of a person or a group of persons being
pushed away from power or becoming a minority in the democratic process, while
others decide, instead of them, the matters that have a direct impact on a person’s
life, denying a person the freedom to decide for oneself.

The state power uses law to define and ensure the limits of human freedom.
Since the times of Enlightenment, the Western civilisation has worked incessantly
to secure, through law, human dignity and the freedom of every person that
follows from it, first and foremost, as self-determination. To achieve this,
the modern state was created, tasked with ensuring the fundamental human
rights, while international human rights and courts have been established to effect
the implementation of these rights.

The speed, at which the scope of human rights has grown, is unbelievable,
rapidly expanding the limits of human freedom. This has been facilitated
by processes of democratisation and recognition of liberal values, as well as
by technological development. In the first catalogues of human rights, created in
countries of the world since the end of the 18" century, obligations of man were
listed alongside human rights; however, in the second part of the 20" century, the
citizen’s obligations, mostly, vanished from constitutions.

At the beginning of the 21* century, the issue of the limits of human liberty,
their correlation with public interests and citizen’s obligations, has gained
new relevance. The fact that revisiting the limits of personal liberty entered the
legislators” agenda was determined by the processes taking place in the world:
epidemic, warfare, economic instability, hybrid war, terrorism and other
circumstances that tore nations out of their customary, well-ordered lives where
each person, year after year, enjoyed ever greater self-determination.

Due to the new circumstances, the states, introducing a state of emergency
or exception, had to significantly restrict every person’s freedom, to protect the
person himself or herself* or the entire society. However, are these restrictions

' Cicero on the Republic. Available: https://www.attalus.org/cicero/republicla.html [seen

24.04.2024]

Of course, the issue, of whether, in recognising a person’s right to self-determination, a person may
be protected against his or her own mistakes, should be taken into account. The right to err is part of
private autonomy.


https://www.attalus.org/cicero/republic1a.html

12 REVISITING THE LIMITS OF FREEDOM WHILE LIVING UNDER THREAT. |

justifiable, do they not infringe upon the core of a person’s fundamental rights, are
the circumstances that demanded restrictions on a person’s freedom temporary or
is this the new reality to which we, as a society, must succumb to... A number of
unanswered questions have entered the agenda of scholars, first of all, the scholars
of law. To find answers to the questions raised, on 9-10 November 2023, the
Faculty of Law of the University of Latvia organised the international scientific
conference “Revisiting the Limits of Freedom While Living Under Threat”, in
which Latvian scholars together with their partners of cooperation from abroad
discussed personal liberty and revisiting its borders, restricting fundamental rights
in emergency circumstances, examining problematic issues in various areas of law,
from public to criminal law. Part of the opinions expressed at the conference have
been collected in this volume.

I hope that the published opinions will stir further discussions about every
person’s right to self-determination as an essential precondition for the values and
the existence of a democratic state, governed by the rule of law.

Dr. ijur. Prof. Sanita Osipova
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Ringolds Balodis, Dr. iur.
Latvijas Universitates Juridiskas fakultates profesors

CIVILLIKUMA 51. PANTS KA LAKMUSA PAPIRS
ESOSAM TIESISKAM REGULEJUMAM

LATVIAN ARTICLE CIVIL CODE ARTICLE 51 AS A LITMUS
TEST FOR EXISTING LEGAL REGULATIONS

Atslegvardi: Latvijas Republikas Satversme, Civillikums, baznica, konfesija, religiskas
organizacijas, baznicas §kirtiba (atdalitiba) no valsts, laulibu registracija

Key words: The Satversme (Constitution) of the Republic of Latvia, Civil Code, denomination,
religious organization, separation of church and state, registration ofa marriage

Summary

Although the Church in Latvia is separated from the state, there are eight denominations which
are permitted by the state to conduct marriage registration. On behalf of the state, with legal
force, but according to the procedure adopted in the denomination. The Civil Code of Latvia
names these denominations: Roman Catholics, Evangelical Lutherans, Orthodox, Old Believers,
Methodists, Baptists, Seventh-Day Adventists and Jews. Special laws have been adopted for all
the aforementioned denominations, which stipulate their special status, including the right to
register marriages on behalf of the state. In 2023, the Latvian Parliament decided that Latvian
neo-pagans “Dievturi” will join the above group of denominations — godmen who are closely
related to the cultivation of national traditions. The “Dievturi” have been fighting for this
opportunity for more than twenty years. Initially, the deputies were only inclined to supplement
Article 51 of the Civil Code with the ninth denomination and only after a long debate realized
that such a step would not be legally correct. It will be a circumvention and disparagement of
special Church laws. It would also incur significant damage to the legal framework established
for religious organizations that has developed over decades.

As a result, the parliament decided to supplement the Civil Code with the denomination
“Dievturi”, although noting that “The amendment in the article regarding the right to
conclude a marriage also with a clergyman of the theocratic denomination, who has
permission from the head of the denomination, enters into force at the same time as a
separate law on the regulation of mutual relations between the state and the religious
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organization of “Dievturi” and will be included in the wording of the law on the date of
entry into force of the separate law.” In the article, the author provides substantiation to
the position that the Civil Code should abandon the list of denominations, instead providing
a reference to the special laws of the Church. Such an approach would be clearer legally and
would free the legislator from adopting legal norms that create questions and unnecessary
risks for those applying the law.

Ievads

Baznicas $kirtiba no valsts ka likuma ietverts princips (“Latvijas Republika
valsts institGitiem un iestidém ir laicigs raksturs”) paradas religisko organizaciju
reguléjosa likuma jau 1990. gada, bet Satversmé kategoriska principa veidola
(“Baznica ir atdalita no valsts”) 1998. gada lidz ar Satversmes VIII nodalas “Cilveka
pamattiesibas™ pienemsanu. Tomeér ir jaatzist, ka tada istena $kirtibas “siena”
starp valsti un baznicu uzcel$anu Latvija netiek izveidota, jo Latvijas Religisko
organizaciju likumos (1990, 1995) ir ieklautas atrunas, ka religiskas organizacijas
valsts funkcijas “veic likuma paredzétajos gadijumos” Tada atruna nebut nav
nejausa, jo Latvija katoliem, luteraniem, pareizticigajiem, vecticibniekiem,
metodistiem, baptistiem, septitas dienas adventistiem un jadaistiem Latvijas valsts
delegé laulibu registracijas tiesibu, kas nozimé, ka uz minéto baznicu fiksétiem
aktiem balstas vesela virkne cilvékiem butisku tiesibu — mantojuma tiesibas,
pilsoniba un bérnu tiesibas un vél daudz kas cits.

2023. gada minétdjam konfesijam pievienojas vél Latvijas neopagani -
dievturi, kuri ir cie$i saistiti ar nacionalo tradiciju kultivé$anu.’ Par $o iespéju
dievturi ir cinjjusies vairak neka divdesmit gadus, un par $o notikumu raksta
autoram nav ne mazako iebildumu, cita lieta ir likumdevéja pamatojums, veids, ka
tas tika panakts, ka arilikuma ietvertais formuléjums, kuru ir vérts paanalizét no
juridiska aspekta. Raksta mérkis ir uzsvért specialo baznicu likumu lielo nozimi
saistiba ar taja noteikto delegéjumu — laulibu registraciju, ka ari nepiecieSamibu
uzlabot Civillikuma S1. panta redakciju. Proti, ir jaatsakas no konfesiju
uzskaitljuma, ta vieta uzsverot specialajos baznicu likumos noteikto delegéjumu.

! Satversmes grozijums Nr. S. Grozijumi Latvijas Republikas Satversmé: likums (15.10.1998.).

Latvijas Véstnesis, 1998, Nr. 308/312 (1369/1373).
> J. Huston ‘A Wall of Separation’ Pieejams: https://www.loc.gov/loc/lcib/9806/danbury.html
> Pieejams: https://likumilv/ta/id/345783-grozijumi-civillikuma
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1. Valsts delegéjums — konfesijam slégt laulibas
ar juridisku spéeku

Tris gadus péc neatkaribas proklamésanas jeb tie$i 1993. gada 1. septembri
spéka stajas Civillikuma* Gimenes tiesibu dala, pielieckot punktu likumdevéja
variem méginajumiem ko labot padomju perioda gimenes un laulibas reguléjuma.’
Civillikuma tiek veikta virkne labojumu,® pieméram, atsakoties no patriarhalisma
par labu dzimumu vienlidzibai, kamér atseviskam baznicam delegéta laulibu
registracijas funkcija, kada ta bija pirmskara laika, tiek saglabata. Protams, iemesls,
kapéc likumdevéjs $o normu saglaba un atstdj negrozitu,” drizak ir socialas
(kultiras) antropologijas, mazak politisks un tikai tad juridisks jautajums. Tas
saistits ar baznicas $kirtibas izpratni un ne tikai ar to.

Civillikuma 51. pants saglabajies sava sakotnéja pirmskara redakcija, un
proti: Ja lauldjamie pieder pie ev.-luteranu, Romas katolu, pareizticigo, vecticibnieku,
metodistu, baptistu, septitas dienas adventistu vai Mozus ticigo (judaistu) konfesijas
un velas salaulaties pie savas konfesijas garidznieka, kuram ir attiecigas konfesijas
vadibas atlauja, tad vinus laula péc attiecigas konfesijas noteikumiem.

Atskatoties uz Latvijas valsts atjaunotnes sakumposmu - pagajusa gadsimta
devindesmito gadu sakumu -, varam novérot, ka valstij, kas atbrivojusies no
komunistiskas ideologijas, nav pietiekamas izpratnes par daudziem svarigiem
jautajumiem. Lietpratéju, kas spétu objektivi izvértét visus riskus, nebija,
bet arvalstu ekspertu pienesums ir visai pretrunigi vértéjams. Parejas laika
likumdevéjs — Latvijas Republikas Augstaka Padome — iz8kiras parlabu Civillikuma
atjauno$anai, nevis jauna likuma izveido$anai, pienemdams, ka efektigak ir
labot nepilnibas pirmskara reguléjuma, nevis censties izveidot ko pilnigi jaunu.®

*  Civillikums. Valdibas Véstnesis, 1937, Nr. 41. Pieejams: https://likumi.lv/ta/id/225418

* 1990. gada 1. marta likums “Par grozijumiem un papildindgjumiem Latvijas PSR laulibas un
gimenes kodeksa un dazos citos Latvijas PSR likumdoganas aktos”. Latvijas Padomju Socialistiskas
Republikas Augstakas Padomes un Valdibas Zinotajs, 1990, Nr. 11. Pieejams: https://likumi.lv/ta/
id/279763

¢ Par atjaunota Latvijas Republikas 1937. gada Civillikuma ievada, mantojuma tiesibu un lietu tiesibu
dalas spéka stasanas laiku un pieméro$anas kartibu. Latvijas Republikas Augstikas Padomes un
Valdibas Zinotajs, 1992, Nr. 29/31. Pieejams: https://likumi.lv/ta/id/75530

Civillikuma 51. pants ir saglabajies gandriz negrozits. Saeima pirms vienpadsmit gadiem atteicas no
senatnigas “izsludinasanas”, jédzienu priek$roku dodot juridiski skaidrakajam “laulaganas” jédzienam.
Sakotnéja redakcija bija rakstits, ka laulaganas notiek “[..] pie savas konfesijas garidznieka, kuram ir
attiecigas konfesijas vadibas atlauja, izsludina$anu izdara péc attiecigas konfesijas noteikumiem”, bet
jaunaja, $obrid spéeka esosaja — “[..] pie savas konfesijas garidznieka, kuram ir attiecigas konfesijas

vadibas atlauja, tad vinus laula péc attiecigas konfesijas noteikumiem”, Sk.: 2012. gada 29. novembra

)

likums “Grozijumi Civillikuma” Latvijas Vestnesis, 2012, Nr. 200. Pieejams: https://likumi.lv/ta/
id/253623

8 Tas labi redzams no Augstakas Padomes stenogrammam, kur deputita Andra Plotnieka vardiem, [..]
Mes varam vienas dienas laika pasludinat par speka eso$u Latvijas Republikas Civillikumu, Sodu likumu
un ta talak un Saja gadijuma pec tam tajos izdarit grozijumus. Tacu nevar but vakuums, kad katra likuma
tick fragmentari raditas jaunas civiltiesibas un jaunas krimindltiesibas. [..] (Sk.: Latvijas Republikas
Augstakas padomes 1991. gada 30. oktobra sédes stenogramma. Pieejams: https://www.saeima.lv/
steno/AP_steno/1991/st_911030.htm)
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Japiezimeé ari, ka attiecigajam laika posmam bija raksturigi nacionalas pasapzinas
atgasanas mekléjumi, skatu vér$ot pirmskara reguléjuma virziena. Nemot véra,
ka padomju okupacijas vara bija ateistiska, tiesibas nodot baznicam $o laulibu
registraciju varéja Skist ka atgrie$anas pie nacionalas identitates un Rietumu
kultaras. Tolaik laudis parpildija dievnamus, bet valsts amatpersonas veidoja
cieaku sadarbibu ar baznicam visaugstakaja limeni’ Manuprat, Civillikuma
S1. panta atjauno$anas iemesls saistas ari ar likumdevéja centieniem izpatikt
vélétajiem. Tapat janem véra, ka nostalgija péc pirmskara normativa regulégjuma
likas ka pa$saprotama atgrie$anas pie atnemtajam sakném. Tiktal par masdienam,
cita lieta, protams, kapéc 1937. gada Civillikuma vispar bija $ads delegéjums un
kapéc likuma S1. panta bija tiesi $ads konfesiju uzskaitijums.

Civillikums un Latvijas Republikas Satversme ir otrs likums, kas ar papil-
dindgjumiem un pargrozijumiem veido nepartrauktibas doktrinu ar pirmskara
Latvijas valsti, ta vélreiz pasvitrodams nepartrauktibas principu, kas ir musu
valsts atjauno$anas juridiskaja pamatojuma.'® Ievéribas cienigs ir apstaklis, ka
viens no $iem fundamentalajiem tiesiskajiem reguléjumiem ir ticis pienemts
demokratiska procesa, izejot skrupulozas likumdog$anas procesa stadijas, kamér
otrs — antikonstitucionala sanaksme. Civillikumu ta laikabiedri dévéja par “Karla
Ulmana Civillikumu”, lai gan tas bija faktiski 1864. gada Baltijas Civillikuma
normu konsolidéta versija, kura tika novérstas Baltijas novadu civiltiesibu
atgkiribas, atsakoties no atseviskiem germanu (baltvaciesu) tiesibu institatiem.
Civillikums tika apstiprinats $aura vadonim Ulmanim pietuvinatu personu loka
Kri$jana Valdemara iela 3. Nav zinu par kara un okupacijas laiku pardzivojusiem
pierakstiem vai stenogrammam, kas lautu labak saprast Civillikuma normas,"
tatu, ieskatoties laulibu noslégsanas un registraciju reguléjosos likumos (“Par
laulibu™? un “Par civilstavokla aktu registraciju™?), atrodam gandriz identisku
konfesiju uzskaitljumu. Likuma “Par laulibu” 23." panta var redzét vél divas
konfesijas (reformatus un anglikinus), kuras nav ietvertas Civillikuma S1. panta.
Nenemos spriest, kapéc minétas divas konfesijas savulaik “izkritusas caur Ulmana
sietu”, tomér ticams izklausas Latvijas Universitates Juridiskas fakultates profesora
Jana Vébera secinajums, ka Civillikuma 51. panta ir iekluvusas “skaitliski lielakas

Pieméram, parlamenta tika ar likumu spéku izveidota Religijas lietu konsultativa padome
(sk. 2. panta ceturto rindkopu. Likums “Par religiskajam organizacijam” Latvijas Republikas
Augstakas Padomes un Valdibas Zinotajs, 1990, Nr. 40. Pieejams: https://likumilv/ta/id/72588/
redakcijas-datums/1991/06/13). Velak Religijas lietu konsultativa padome ilgus gadus darbojas
Tieslietu ministrijas pasparné, atbalstidama visados veidos tradicionalas baznicas.

10 Sk. Satversmes tiesas 07.12.2023. sprieduma lieta Nr. 2022-41-01 7.2. punktu.

Balodis R. Development of the Normative Regulation on the Official Latvian State Language
During the First Period of Independence. Journal of the University of Latvia. Law, No. 15, 2022,
p- 129. Pieejams: https://journal.lu.lv/jull/article/view/386/369

» Latvijas Republikas likums “Par laulibu”. Valdibas Véstnesis, 1921, Nr. 38.

Latvijas Republikas likums “Par Civilstavokla aktu registraciju”. Tieslietu Ministrijas Vestnesis,
1921, Nr. 1/3.
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konfesijas™.'* Ka norada Augstakas tiesas senators, Latvijas Universitates Juridiskas
fakultates profesors Kaspars Balodis, $is ir tas iznémuma gadijums, kad valsts savu
funkciju - laulibu registraciju — ar likuma normu delegé privato tiesibu juridiskam
personam - religiskam organizacijam."®

Satversmes sapulce, 1921. gada piepemot likumu “Par laulibu”, neieklava
konfesiju uzskaitijumu, ta¢u paredzéja konkrétu delegéjumu garidzniekiem slégt
laulibas. Saeima, 1928. gada 7. marta pienemot grozijumus,'® papildinaja likumu ar
jau minéto 23." pantu, kur tas paradas. Jaatzist, ka Saeima par delegéjumu izvérsas
visai spraigas debates un tikai deputata viena balss iz$kira konkréto konfesiju
loka delegésanu garidzniekiem (“par” - 4S5 deputati, “pret” - 44 deputati)."”
Socialdemokrati grozijumos redzéja klerikalas valsts veido$anas draudus un
vaimanaja par atgriesanos viduslaikos (Félikss Cieléns). Tapat, pretojoties laulibu
registracijas funkcijas nodo$anai baznicam, vini saskatija garidznieku merkantilas
intereses, kuri to gribot, lai piepelnitos (Nikolajs Kalnins), un biedéja citus: ja
ta turpinasies, garidznieki terorizés iedzivotajus (Janis Opincans). Grozijumu
atbalstitaji (Alfonss Pastors) savukart noradija, ka baznicam i funkcija esot
nododama pilsonu értibai — garidznieki esot sasniedzamaki neka ierédni.'®

Jau citétais J. Vébers savos komentaros par Civillikuma 51. pantu pamatoti
norada uz at$kiribu starp “salaulasanu” religiskaja rituala bez tiesiskam sekam
un laulibu registraciju ka noteiktu civilstavokla aktu registraciju, kas noteikta
Civillikuma S1. panta."” Patie$am, Latvija nav aizlieguma religiskam organizacijam
rikot savus laulibu ritualus, kas nav saistiti ar civilstavoklu aktu registraciju
un uzskaiti. Seit ir pilniga ricibas briviba pat to konfesiju garidzniekiem, kas ir
uzskaititi Civillikuma. Likums nosaka baznicu tiesibu registrét laulibas juridiski
un neko nesaka par laulibu religisko aspektu. Pasreizé&jo situaciju un tendences,
kadas ir Latvija ar $o lietu, labi atklaj Tieslietu ministrijas tabula. Saskapa ar
Tieslietu ministrijas Dzimtsarakstu departamenta sniegto informaciju 2022. gada
baznicas laulibas slédza aptuveni 10% jaunlaulato (1113 no 12 113), kas ir par
4% mazak neka piecus gadus ieprieks (2017. gada — 1898 no 13 205). Paskatoties
piecu gadu griezuma, skaidri ieziméjas tendence samazinaties laulibam, kas slégtas
baznica.

Civillikuma S1. panta komentars. Gram.: Vébers J. Latvijas Republikas Civillikuma komentari:
gimenes tiesibas. Riga: Mans Ipasums, 2000, 36., 37. Ipp.

!5 Balodis K. Ievads Civiltiesibas. Riga: Zvaigzne ABC, 2007, 90. Ipp.

Latvijas Republikas likums “Pargrozijumi un papildindjumi likuma “Par laulibu™. Valdibas Véstnesis,
1928, Nr. 54.

Latvijas Republikas 2. Saeimas 1928. gada 21. februara (8. sesijas 15. sédes) stenogrammas, 598 Ipp.
'8 Balodis R. Valsts un Baznica. Riga: Nordik, 2000, 499.— S01. Ipp.
¥ Civillikuma 51. panta komentars. Gram.: Vébers J. 2000, 36. Ipp.
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Noslégtas laulibas
Gads Laulibas T. sk. Sviniga Arpus Vismaz Laulibu
kopa (gan | baznica® procedura dzimtsarakstu | viens no noslédz
baznicas, gan noslégta lauliba nodalas laulatajiem | nepilngadiga
dzimtsarakstu dzimtsarakstu | telpam slégta ir persona
nodalas) nodala lauliba arzemnieks
2017 13205 1898 9538 517 1210 49
2018 13 396 1811 9305 667 1212 32
2019 12914 1473 8580 631 1237 22
2020 10 469 1162 379 578 740 25
2021 10 824 1114 108 692 796 19
2022 12113 1113 305 878 1178 22

Ieskatoties statistika, jasecina, ka lielako dalu Civillikuma S1. panta kartiba

noslégto laulibu ir slégusi luteranu un katolu garidznieki.’' Paréjo konfesiju
garidznieki (pieméram, baptisti un pareizticigie) slédz vairakas reizes mazik vai
loti reti, pieméram, ka metodisti un adventisti — vidéji vienu lidz septinas reizes
gada. Saskana ar pasas Tieslietu ministrijas sniegto informaciju Saeimas Juridiskas
komisijas sédé, tad 2021. gada baznicas pavisam bija noslégta 1121 lauliba, no
kuram evangeéliskiem luteraniem — 493; Romas katoliem — 462, baptistiem —
102 laulibas, pareizticigiem — 52, kameér jadaistu religijas praktizétaji $o iespé&ju
gandriz vispar neizmanto? (2019. gada neviena, 2020. gada viena, kamér 2021.
gada neviena). Lai ari adventistiem un metodistiem ir vairak noslégtu laulibu,

20

21

Garidznieki laulibu slédz atbilstosi savas konfesijas noteikumiem, un ari vini laulibu var noslégt ka
dievnama, ta ari arpus ta.

Latvijas Republikas un Svéta Krésla ligums. Latvijas Vestnesis, 2002, Nr. 137. Pieejams: https://
likumi.lv/ta/id/66743. Saskana ar Tieslietu ministrijas dzimtsarakstu sniegto informaciju
2022. gada baznicas laulibas slédza aptuveni 10% jaunlaulato (1113 no 12 113), kas ir par 4% mazak
neka piecus gadus ieprieks (2017. gada — 1898 no 13 205). Paskatoties piecu gadu griezuma, skaidri
ieziméjas tendence samazinaties baznica slégtam laulibam, kas, protams, Joti disoné ar pasu baznicu
sniegto informaciju par ticigo skaitu. Religisko organizaciju Tieslietu ministrijai parskatos noradito
draudzu loceklu kopéjais skaits ir 1 334 315 (!), pie kam pati ministrija atzist, ka statistikas datos
nav ieklauta informacija par visaim religiskajam organizacijam, jo dala nav iesatijusas parskatus
par savu darbibu. Protams, ja runa par ticigo skaitu Latvija, tad objektivas statistikas nav. Tautas
skaiti$anas dati par aptaujajamo religisko piederibu nekad nav prasiti, bet pasu konfesiju sniegta
informacija Tieslietu ministrija ir visai apSaubama. Labs piemérs ir evangéliskie luterani, kas kopa ar
Romas katoliem un pareizticigajiem ir starp trim lielakajam Latvijas konfesijam. 2017. gada luteranu
skaits bija 700 000 (sk.: https://www.delfi.lv/news/national/politics/ticigo-skaits-latvija-gada-
laika-audzis-importets-vairak-misionaru-un-garidznieku.d?id=50533411), kamér pagas Baznicas
kalendara tiek minéti 34 125 draudzes locekli (sk. Latvijas Evanggliski luteriskas baznicas izdevumu
“Baznicas gada gramata’, 244. Ipp.).

* 14. Saeimas Juridiskas komisijas 2023. gada 16. maija sédes protokols Nr. 141.1.9/3-29-14/23.
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viniem sokas tikai vien nedaudz labak.”® No vienas puses, tas liecina par mazu
ticigo skaitu, lai ari tikpat labi var bat apliecinajums, ka religiskas ceremonijas
notiek paraléli laulibas noslég$anai dzimtsarakstos.

2. Dievturi ka Civillikuma 51. panta saraksta
devita konfesija

Pédgjos divdesmit piecos gados dievturi vairakkart neveiksmigi ir centusies
Saeimas deputatus uzrunat, aicinot Civillikuma S1. panta konfesiju uzskaitfjumu
papildinat ar vinu konfesiju. Tas izdevas vien 2022. gada 13. Saeimas pasa
nosléguma. Likumprojekts “Grozijumi Civillikuma” (Nr. 1531/Lpl3), kas
atbalstija dievturu ieklausanu, 13. Saeima tika atbalstits pirmaja lasijuma un tika
turpinats 14. Saeima ka “Grozijums Civillikuma” (Nr. 235/Lpl4). Dievturus
lobéja Nacionala apvieniba, aicinot paréjos deputatus piedomat pie “vienlidzigas
attieksmes”.>* Saeima §is partijas deputati, atzistot, ka konfesijas sekotaju skaits nav
liels, uzsvaru lika uz latvisko kazu ritualu burvibu, sakot, ka liels esot to jauno paru
skaits, kuri vélas laulaties péc $is konfesijas noteikumiem.** Tapat pamatojums tika
rasts Satversmes ievada, kur minéts, ka Latvijas identitati Eiropas kultartelpa kop$
senlaikiem veido ari latvie$u un libie$u tradicijas un latviska dziveszina. Latvijas
Dievturu sadraudze, vérSoties pie Saeimas, aicindja atbalstit So likumprojektu,
jo tas “nostiprinatu dievturu tiesibas sava zemé un iespéjas tautas kultaras
mantojuma dzivotspéjai un pastavé$anai cauri gadsimtiem”.*®

Uz deputatu politisko apgalvojumu un pasas ieinteresétas religiskas
organizacijas pamatojumu fona visai profesionali izskanéja Tieslietu ministrijas
skaidrojums Juridiskaja komisija. Olga Zeile, kas parstavéja ministriju, deputatiem
skaidroja, ka Civillikuma S1. panta jédziens “konfesijas” t veidosanas (1937) un
ari atjaunosanas bridi (1993) tika saprasts ki konkrétas religiskas organizacijas
(noslégts subjektu loks). Tomér situicija mainijas pirms pieciem gadiem, kad
2018. gada 26. aprili Satversmes tiesa pienéma spriedumu lieta Nr. 2017-18-01.
No $i briza jédziens “konfesijas” ir kluvis par nenoteiktu juridisku jédzienu.
Konfesija var ietvert vienu religisku organizaciju (savienibu), ta¢u var ietvert ari

23

Ta metodistiem 2019. gada salaulats viens paris, 2020. gada — divi pari, bet 2021. gada — pieci pari.
Septitas dienas adventistiem 2019. gada — septini pari, 2020. gada — pieci pari, bet 2021. gada —
septini pari.

** Saeimas deputats Janis Dombrava. 13. Saeimas Juridiskas komisijas 2022. gada 18. oktobra sédes

protokols Nr. 304.

No 13. Saeimas Juridiskas komisijas referenta Jana Iesalnieka runas Saeima, likumprojektu
“Grozijumi Civillikuma” (1531/Lp 13) pirmaja lasijuma prezentéjot Latvijas Republikas
14. Saeimas 2022. gada 20. oktobra sédé. Pieejams: https://titania.saeima.lv/LIVS13/saeimalivs13.
nsf/0/1da0d48edb7540b8¢22588f5004572dS/$FILE/Lp1531_0.htm

No Dievturu sadraudzes dizvadopa Andreja Broka 2023. gada S. méne$a 2. dienas véstules
14. Saeimai.

25
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vairakas savienibas. Paglaik Civillikuma S1. panta subjektu loks tiek konkretizéts
caur specialajiem likumiem, ko valsts ir piepémusi par attiecigajam religiskajam
savienibam (baznicam). Tajos ir attiecigas normas, kas attiecigo baznicu vadibai
dod tiesibas pilnvarot garidzniekus slégt laulibas ar juridiskam sekam.*

Patiesam, laika posma no 2007. lidz 2008. gadam Latvijas parlaments
izstradaja un pienéma septinu religisko savienibu likumus un vienu draudzes
likumu (specialos baznicu likumus), kuros cita starpa tika noteiktas ari attiecigas
religiskas organizacijas garidznieka (macitaja vai rabina) tiesibas salaulat. Likumu
izstradaganas bridi Satversmes tiesa nebija atzinusi par Satversmei neatbilstosu
nosacijumu “viena konfesija viena baznica” un laulibu registracijas pieminé$ana
likuma bija vien Civillikuma S1. panta noteikta delegéjuma tiesisks apraksts.
Tiesibas uz laulibu slég$anu ir noteiktas specialajos baznicu likumos:

«  Septitas Dienas Adventistu Latvijas draudzu savienibas likuma (7. panta);**

«  Latvijas Baptistu Draudzu Savienibas likuma (8. panta);*

«  Latvijas Apvienotas Metodistu Baznicas likumi (6. panta);*°

«  Latvijas Vecticibnieku Pomoras Baznicas likuma (7. panta);*

o  Latvijas evangeéliski luteriskas Baznicas likuma (8. panta);**

«  Latvijas Pareizticigas Baznicas likuma (7. panta);**

«  Rigas ebreju religiskas draudzes likuma (9. panta).**

Romas Katolu baznicai, kas ari ir minéta starp Civillikuma S1. panta
uzskaititajam konfesijam, nav sava speciala likuma, ta¢u tas tiesibas toties ir
nostiprinatas starptautiska liguma — Latvijas Republikas un Svéta Krésla liguma.*
Lai ari $ai liguma, at$kiriba no specialajiem likumiem, nav noreguléta virkne
vairaku jautijumu (pieméram, tiesibas uz nosaukuma aizsardzibu u. c.), katolu
tiesibas noslégt laulibas ir ietvertas. Liguma 8. panta ir noteikts Latvijas Republikas
pienakums atzit katolu baznicas noslégto kanonisko laulibu civiltiesiskas sekas, ja
ir izpilditas Latvijas Republikas likumos paredzétas prasibas.

7 14. Saeimas Juridiskas komisijas 2023. gada 16. maija sédes protokols Nr. 141.1.9/3-29-14/23.
Septitas Dienas Adventistu Latvijas draudzu savienibas likums. Latvijas Véstnesis, 2007, Nr. 93.
Pieejams: https://likumilv/ta/id/158622

Latvijas Baptistu Draudzu Savienibas likums. Latvijas Vestnesis, 2007, Nr. 86. Pieejams: https://
likumi.lv/ta/id/157893

Latvijas Apvienotas Metodistu Baznicas likums. Latvijas Vestnesis, 2007, Nr. 91. Pieejams: https://
likumi.lv/ta/id/158398

Latvijas Vecticibnieku Pomoras Baznicas likums. Latvijas Véstnesis, 2007, Nr. 98. Pieejams: https://
likumi.lv/ta/id/159066

Latvijas evangeéliski luteriskas Baznicas likums. Latvijas Véstnesis, 2008, Nr. 188. Pieejams: https://
likumi.lv/ta/id/184625

Latvijas Pareizticigas Baznicas likums. Latvijas Vestnesis, 2008, Nr. 188. Pieejams: https://likumi.
Iv/ta/id/18462

3 https://likumi.lv/ta/id/159067-rigas-ebreju-religiskas-draudzes-likums

3 Latvijas Republikas un Svéta Krésla ligums. Latvijas Véstnesis, 2002, Nr. 137. Pieejams: https://
likumi.lv/ta/id/66743
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Galu gala Saeima iz$kiras par dievturu ieklausanu Civillikuma 51. panta, tacu
ar atrunu.

S1. pants. Ja laulajamie pieder pie ev.-luteranu, Romas katolu, pareizticigo,
vecticibnieku, metodistu, baptistu, septitds dienas adventistu vai Mozus ticigo
(judaistu) konfesijas un velas salaulaties pie savas konfesijas garidznicka,
kuram ir attiecigas konfesijas vadibas atlauja, tad vinus laula péc attiecigas
konfesijas noteikumiem.

(Grozijums panta attieciba uz tiesibam noslégt laulibu ari pie dievturu
konfesijas garidznieka, kuram ir konfesijas vadibas atlauja, stajas spéka
vienlaikus ar atsevisku likumu par savstarpéjo attiecibu noregulésanu starp
valsti un dievturu religisko organizaciju un tiks ieklauts likuma redakcija uz

atseviska likuma speka stasands dienu. Sk. 07.09.2023. likuma 30. pantu)

Minétais nozimé, ka lidz ar $o Civillikuma 51. panta grozijumu Saeima atzist,
ka tiesi specialie baznicu likumi ir tiesibu akts, kura tiek noteikts delegéjums
konkrétai baznicai registrét laulibas.

3. Atteiksanas no konfesiju uzskaitijuma par labu atsaucei

No vienas puses, jédzieni ar augstu juridiskas abstrakcijas pakapi padara
tiesibu normu elastigaiku un atbilstosak piemérojamu dazadas situacijas.*
Civillikuma S1. panta “konfesijas”, ka tas secinaims no Satversmes tiesas 2018.
gada 26. aprila sprieduma lieta Nr. 2017-18-01, sniedz pretéju efektu, jo abstraktais
jédziens “konfesija” maldina tiesibu piemérotdju. Faktiski, jau pienemot minéto
normu 1937. gada un ari atjaunojot 1993. gada, bija domata konkréta juridiska
persona — baznica.

Manuprat, ir pienacis laiks atzit, ka vislabakais risinajums batu Civillikuma
51. pantaietvert nevis konfesiju vai baznicu uzskaitijumu, bet noradiuz specialajiem
likumiem, kuros $ads delegéjums ietverts. Aicinatu izteikt minéto pantu $ada
redakcija: Ja laulajamie vélas salaulaties pie garidznieka, kuram ir savas konfesijas
vadibas atlauja, kas izdota, balstoties uz speciala par attiecigo religisko organizdaciju
izdota likuma pamata, tad vigus laula péc attiecigas konfesijas noteikumiem. Panta
netiek minéti Romas katoli, bet ir ta¢u skaidrs, ka Romas katoliem delegéjums ir
noteikts starptautiskaja liguma — Latvijas Republikas un Svéta Krésla liguma.

Manis piedavatais risinajums sasaucas ariar Saeimas Juridiska biroja vaditajas
Dinas Meisteres viedokli par dievturu ietver$anu Civillikuma 51. panta,*” jo birojs

36 Sk.: Satversmes tiesas 19.12.2012. lémums par tiesvedibas izbeiganu lieta Nr. 2012-03-01,
18.1. punkts.

Saeimas Juridiska biroja vaditajas Dinas Meisteres véstule-atzinums Nr. 111.13/1-95-14/23 Saeimas
Juridiskajai komisijai par likumprojektu “Grozijums Civillikama”
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aicina ievérot konstitucionalas tradicijas un eso$o tiesibu sistému, jo paréjam
konfesijam ir specialos likumos delegétas laulibu registracijas tiesibas. Turklat, ka
zinams, jau Juridiskas komisijas sédes laika ieziméjas ari Vasarsvétku konfesijas
vélme tikt ierakstitai Civillikuma S1. panta. Saeimas Juridiskaja komisija, vértéjot
priekslikumu Civillikuma S1. pantu papildinat ar dievturu konfesiju, ir jaatzist,
ka deputats Edgars Zelderis visai pamatoti secinaja,* ka, ja Civillikuma 51. pantu
papildina ar dievturu konfesiju, tad var rasties problémas. Deputatu citéjot, “ar
$iem grozijumiem tiek atvérta pieeja tam, ka jebkurs [izmantojot vardu “dievturi”]
turpmak varés $adas darbibas veikt [..], ja nav noteikts neviens kritérijs, jo nav
“sarga pie $iem vartiem”. Tas savukart “var novest pie riskiem, kas radis zinamu
haosu”, jo fakts, ka religiska organizacija ir registréta Uznémumu registra, vél
nedod tiesisko skaidribu. Sada religisko organizaciju registra var registrét jebkuru
organizaciju, jo, registréjoties religiskam organizacijam, ir jaizpilda vien formali
kritériji. Tas, ka jaunas konfesijas vélas sanemt tadas pasas tiesibas ki citas,
ir saprotams, tacu tapéc ari ir svarigi izstradat pietiekami saprotamu tiesisku
noreguléjumu $ai jautajuma.

Kopsavilkums

Specialo baznicu likumu atzi$ana no valsts puses, ar tiem saistot ari
Civillikuma S1. panta konfesiju uzskaitijumu, ir laba zime. Minétie likumi ir
savdabigs tiesisks instruments un baznicas un valsts vieno$anas formats vienlaikus.
Kapéc laba zime? Tapéc, ka pedéjos gados specialos likumus ir apsaubijusi liberalie
politiki un atseviski grozijumi drizak izskatijas péc “tiesiskam lamatam” baznicu
autonomijai. Ta, pieméram, Latvijas Evangéliski luteriska baznica 2018. gada
nespéja savu likumu grozit* pat pusgada laika. Tas sancense Latvijas Evangéliski
luterisko baznica pasaulé darija visu, lai likuma grozijumi iestrégtu, nevis lobéja
sava speciala likuma pienems$anu. Savukart Latvijas Pareizticigai baznicai tas
likumu Saeima sagrozija*® atrak neka nedélas laika bez pasas baznicas atlaujas. Lai
ari abi pieminétie gadijumi ir at$kirigi un $ai raksta par to nav runas, tacu tie ciesi
saistas ar valsts attieksmi pret specialiem likumiem vistie$aka veida. Ir dzirdétas
pat runas, ka likumi vispar butu anuléjumi tiesiskas vienlidzibas varda. Tapéc
ierosinajums paplasinat religisko organizaciju loku Civillikuma un likumdevéja
iz8kir$anas par labu specialo baznicu likumu tiesiskajam ietvaram ir jauns attistibas
posms valsts un baznicas attiecibas. Izpratne tika panakta saspringtas diskusijas
starp Tieslietu ministriju un Saeimas komisiju un tas deputatiem.

3 14. Saeimas Juridiskas komisijas 2023. gada 16. maija sédes protokols Nr. 141.1.9/3-29-14/23.

Sk.: 2018. gada 12. Saeimas neatbalstitie “Grozijumi Latvijas evangeliski luteriskas Baznicas likuma
(Nr. 1210/Lp12)”. Pieejams: https://titania.saeima.lv/LIVS12/saeimalivs12.nsf/webSasaiste?Ope
nView&restricttocategory=1210/Lp12

08.09.2022. likums “Grozijumi Latvijas Pareizticigas Baznicas likuma” Latvijas Veéstnesis,
09.09.2022., Nr. 175A. Pieejams: https://likumi.lv/ta/id/335376
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Likumdevéjs, “atverot durvis” Civillikuma S1. panta jaunai konfesijai, kurai
pieskir laulibu registracijas tiesibas, ir radijis precedentu, kas mudina ari
citam baznicam sev $adu tiesibu pieprasit, balstoties uz Satversmes 91. pantu.
Valsts ir tiesiga atbalstit atseviskas baznicas kadu specifisku iemeslu dél, tacu
vienlidzibas princips darbojas ari s$ados gadijumos.

Valstij ir jaspéj nodrosinat tiesisko vienlidzibu, ta¢u jadoma ari, ka pasargat
sabiedribu no riskiem, kas var rasties, pielaujot, ka laulibas sak registrét
gadjjuma organizacijas jeb tadas, kuras neiztur attiecigu kritériju sietu
Tieslietu ministrija, kas Latvija ir atbildiga par valsts un baznicas attiecibam
un tiesisko reguléjumu $ai joma.

Ir jaizvérté Civillikuma 51. pants un jaatsakas no konfesiju uzskaitijjuma, ta
vieta paredzot atsauci uz baznicu specialajiem likumiem. Sada pieeja juridiski
butu skaidraka un atbrivotu likumdevéju no tadu tiesibu normu pienemsanas,
kas rada jautajumus un liekus riskus tiesibu piemérotajiem.
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Summary

Applying comparative scientific research method, the author of the article makes inquiries into
discovering the prerequisites for the criminalization of harmful behaviour. He argues that, when
adopting criminalization policy, it is necessary to balance the discretionary power of legislator in
accordance with the principle nullum crimen sine lege and such legal principles of constitutional
rank as proportionality and ultima ratio. Criminalization of commercial smuggling clearly
indicates the problems of criminalization in Latvian criminal law. The threshold of criminal
liability for the deed in question shall be determined taking into account only the amount of
taxes evaded due to the illegal trafficking of goods across the country’s customs border.

Ievads

Vienigi tad, ja vienas personas tiesibam preti ir citas personas pienakums,
ir iespéjams nodrosinat kartibu sabiedriba, dodot pamatu tas locekliem a priori
palauties, ka ikviena gadijuma tiesiski pamatoto interesu isteno$ana netiks kaveéta.
Tade] tiesibas vienmer ir kadas personas izvéles un ricibas brivibas garantétajas un
vienlaikus arikadas citas — ierobezotajas.

Sabiedribu vieno kopigas visparigas vértibas un no tam atvasinatas konkrétas
intereses, ko valsts vara aizsarga divpakapigi. Pirmkart, tiek pienemts tiesiskais
reguléjums, kas atskiriga detalizacijas pakapé strukturé jebkuru sabiedribas
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dzives jomu, paredzot, ka noteiktas darbibas izpilde vai atturé$anas no tas ir
prognozéjama. Otrkart, par normativi nostiprinatas kartibas parkapumiem tiek
paredzéta juridiska atbildiba, kas nosaka piespie$anas mehanismu $is kartibas
ievérosanai.

Par noteiktu parkapumu izdariSanu tiek paredzéta kriminalatbildiba ka
smagaka juridiskas atbildibas forma.! Konkréta nodarijjuma seviskais raksturs
tiek izteikts, kriminalizéjot noteiktu darbibu vai bezdarbibu jeb papildinot
Kriminallikuma?® (turpmak ari — KL) sevisko dalu ar attiecigu noziedziga no-
darfjuma sastavu. Ta formuléjums, kura ieklautas noziedziga nodarijjuma sastava
pazimes, nosaka individa privatautonomijas galéjo robezu. Tas parsnieg$anas
gadijuma pastav iespéja noziedzigo nodarfjumu izdarijusajai personai piemérot
kriminalsodu ar talejo$akajam negativajam sekam $ai personai, kas saistamas ar
stingrako publisko nosodijumu un lielakajam neértibam un cieSanam gan soda
izpildes laika, gan ari péc tam.

Piedraudot ar $o galéjo valsts varas riciba eso$o piespiedu lidzekli, sabiedribas
kopéjas intereses tiek atzitas par svarigakam iepreti individa personiskajam
interesém. Tadéjadi kriminaltiesibas spilgti mijiedarbojas individs, sabiedriba un
valsts, proti, noziedzigu nodarijumu izdara konkréts un identificéjams individs,
bet valsts, izmantojot savus administrativos un finansialos resursus, speciala
procesuala forma pret to iestajas sabiedribas varda, lai uzturétu tiesisko kartibu,?
kas atzistama par kriminaltiesibu galigo meérki.*

Analizéjot kriminaltiesibu teorijas atzinas salidzino$a un vésturiska
perspektiva, publikacija vérsta uz nodarfjumu kriminalizacijas priek$noteikumu
atklasanu.

Likumdevéja kompetence nodarijumu kriminalizacija

Viens no kriminaltiesibu principiem ir sodi$anas nepielaujamiba bez likuma
jeb likumibas princips (nullum crimen sine lege). Tas nosaka kriminaltiesibu normas
definésanas, interpretacijas un piemérosanas robezas un paredz, ka persona ir
saucama pie kriminalatbildibas tikai tad, ja tam ir juridisks pamats - tiesibu

Par kriminalsodu Ka tiesibu kvalitates garantu, nodrosinot sabiedribas intere$u efektivu aizsardzibu,
sk.: Banga E. Sodu politika ka bridinajums. Jurista Vards, 2006, Nr. 1.

2 Kriminallikums: LV likums. Pienemts 17.06.1998. [02.12.2023.].

* Mincs P. Kriminaltiesibas. Visparéja dala. Ar U. Krastina komentariem. Riga: Tiesu namu agentira,
2005, 15., 18., 70., 209. Ipp.; Hefe O. Taisnigums. Filosofisks ievads. Riga: Zvaigzne ABC, 2009,
80. Ipp.

Ilona Kronberga paudusi, ka galvenais un plasikais kriminalsoda mérkis ir prevencija (Kronberga I.
Nepilngadigo personu likumparkapumu prevencija ka kriminalsoda mérkis. Promocijas darbs. Riga:
Latvijas Universitate, 2019, 86.-87., 95.-96. Ipp.), ta¢u janem véra, ka atturésana izdarit noziedzigus
nodarjjumus nav pa$mérkiga, bet gan nepiecieSama, lai novérstu jaunu noziedzigu nodarijjumu
negativo ietekmi, kas apdraud tiesisko kartibu. Turklat ari autore pati ir noradijusi, ka preventivie
pasakumi ir vérsti uz sabiedribas drogibas aizsardzibas nodro$inaganu (turpat, 89., 95. Ipp.).
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normai, kura formuléts noziedzigas ricibas modelis, vispirms ir jabut rakstitai (lex
scripta).®

Nemot véra, ka pie kriminalatbildibas var saukt tikai par tadu nodarijumu,
kas ir tie$i paredzéts kriminallikuma, nodarijuma kriminalizacija ka likumdosanas
akts ir likumdevéja ekskluziva kompetencé, realizéjot savu diskrecionaro varu.
Likumdevéja izdarita izvéle atzit par noziedzigu vienu vai otru uzvedibas aktu
jebkura gadijuma atspogulo likumdevéja ideologiju, citiem vardiem, argumenti
par labu kriminalizacijai vai pret to var bat politiskas izvéles vaditi.® Turklat
likumdevéju veido sabiedribas parstavji ar unikalu personisko pieredzi un maza
laika veidojusos dzives uztveri, kas nenoliedzami atstaj subjektivu ietekmi uz
pienemtajiem lémumiem. Turklat kriminalizacijas un dekriminalizacijas politika
nav briva ari no apkartéjas vides apstakliem.” To ietekmé atsevisku sabiedribas
grupu un intere$u parstavju spiediens un ari mediju darbiba, selektivi aktualizéjot
noteiktus sabiedriskas dzives aspektus. Tadé], kaut ariir nodarijumi, kuru seviskais
kaitigums ir acimredzams un visparatzits un tadé] veido materialo kriminaltiesibu
kodolu, nodarjjuma kaitiguma noteik$ana vienmeér ir vértéjuma jautajums, kas jo
seviski izpauzas nepastavigos socialos, politiskos un ekonomiskos apstaklos tados
politiskajos rezimos, kuros tiek respektéts viedoklu pluralisms.

Sados apstaklos ir noskaidrojams, vai parkapumus ir iespéjams savstarpéji
kvalitativi noskirt. Jau pirmskara Latvija Pauls Mincs secinaja, ka robezas no viena
parkapuma veida uz citu médz bat visai plastosas. Vins$ atzina, ka kriminaltiesiskas
represijas likumdevéjs paredz par sevi$ki smagiem parkapumiem,® tacu, vina
ieskata, tie savstarpéji atskiras tikai péc likumdevéja noteiktajam negativajam
sekam personai un kartibas, kada tas tiek piemérotas” Uz gratibam noteikt
kvalitativu jeb principialu atskiribu starp dazada veida parkapumiem noradija ari
vina laikabiedrs Péteris Lejins. Atzistot, ka kriminaltiesiska sankcija paredzama
nopietnakajos gadijumos, ari vin$ vienlaikus pauda, ka atbilstosi likumibas
principam bez kriminallikuma paredzéta kriminalsoda piedraudéjuma nodarijums
nav noziedzigs, neraugoties uz ta, iespéjams, sevisko kaitigumu sabiedribai, ko
savukart nosaka tas izjata.'

* Minétais princips paredz ari vél tris citas kumulativas pazimes, proti, rakstitajai tiesibu normai ir
jabiit skaidrai (lex certa), tas tvérumu nedrikst patvaligi paplasinat par sliktu personai (lex stricta)
un tai ir jabut speka esoai noziedziga nodarijuma izdarianas bridi (lex praevia) (sk.: Timmer-
man M. Legality in Europe. On the principle nullum crimen, nulla poena sine lege in EU law
and under ECHR. Cambridge: Intersentia, 2018, p. 1-2; Strada-Rozenberga K. Kriminaltiesibas:

tiesiska drogiba kriminaltiesibas un kriminalprocesa. Gram.: Meikali§a A., Strada-Rozenberga K.

Kriminalprocess. Raksti. 2015-2020. Riga: LU Akadémiskais apgads, 2021, 17.-18. Ipp.).

Keiler J,, Roef D. (eds.). Comparative Concepts of Criminal Law. 3" ed. Cambridge: Intersentia,

2019, p. 37.

7 Husak D. Criminal Law Theory. In: The Blackwell Guide to the Philosophy of Law and Legal Theory.
M. P. Golding and W. A. Edmundson (eds.). Oxford: Blackwell Publishing, 2006, p. 109, 116;
Ashworth A. Principles of Criminal Law. 5" ed. Oxford: Oxford University Press, 2006, p. 23, 25.

& Mincs P. 2005, 17., 70.-71. Ipp.

° Turpat, 15.-17., 71. Ipp.

10 Lejins P. Kriminaltiesibas. [B. v.]: [b.1i.], 1940, 7., 9., 36. Ipp.
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Padomju ideologijas sakapinata vér$anas pret formalismu, vienmér uz-
sverot politiski angazéta satura nozimibu jebkuras sabiedriskajas attiecibas,
bija novérojama ari kriminaltiesibas. Uzsverot, ka sabiedriska bistamiba ir
materiala pazime, respektivi, noziedzigam nodarjjumam objektivi piemito$a un
neatnemama ipasiba, Marija Blama savulaik noliedza likumdevéja iespé&ju pieskirt
kadam parkapumam sabiedrisko bistamibu." Vina noradija, ka likumdevéjs tikai
izzina un ar lielaku vai mazaku precizitati nosaka laika gaita mainigo nodarijuma
sabiedriskas bistamibas raksturu un pakapi. Si iemesla dé] no ta gribas ir atkariga
tikai sabiedriski bistamu nodarfjumu atzi$ana par noziedzigiem jeb ta sabiedriskas
bistamibas juridiska fiksésana.'?

Likumdevéja izvéles tiesibas nodarfjumu kriminalizacija un dekriminalizacija
A. Loskutovs un A. Judins hiperbolizéti nodévéjusi par ta legislativo jeb
likumdo$anas patvalu,”® §1 viedokla autoriem aizstavot idealistisku uzskatu, ka
nodarijumu at$kirigais kaitigums ir objektivi novértéjams, kadé] péc ta batu
javadas, nosakot atskirigu kartibu, kada pret tiem vérsties."* Attiecigi ari Agra
Reigase savulaik noradija, ka kriminalizacijas pamata ir objektiva jeb sociala
nepieciesamiba."

Vienlaikus A. Judins un A. Loskutovs paudusi arkartigi masdienigu atzinu,
kas atbilst demokratiskas tiesiskas valstis dominéjosajai dabisko tiesibu izpratnei
par tiesibu sistémas pilnibu, ka tiesibu jaunrade nav tiesibu normu radisana,
bet gan to apzinasana un atklasana sabiedribai. Minétie autori $o tézi drosmigi
attiecina ari uz noziedzigu nodarijumu sastavu formulés$anu kriminallikuma.'®
Minétais cita starpa vedina domat par analogijas pielaujamibu kriminaltiesibas,
ta¢u $adas atzinas saderibai ar likumibas principu nepiecie§ama padzilinata izpéte.

Arl konstitucionalas tiesas, $aja likumdo$anas joma saskatot likumdevéja
lielaku ricibas brivibu, noteiktu nodarfjumu kriminalizaciju netiecas atzit par
antikonstitucionalu, tadéjadi iespéjami neiejaucoties materialo kriminaltiesibu
satura.”” Nav gan noliedzams, ka no demokratiska tiesiska valsti pastavosajiem
visparéjiem tiesibu principiem tiek atvasinats aizvien vairak prasibu likumdevéjam
un, domajams, nav $kér§lu tos attiecinat ari uz noziedzigu nodarijumu sastavu
veido$anu.

Blama M. Nozieguma jédziens un ta pazimes padomju kriminaltiesibas. Riga: Pétera Stuckas LVU
Redakcijas un izdevniecibas dala, 1972, 49. Ipp.

2 Blama M. 1972, 49,, 54. Ipp.

" Judins A., Loskutovs A. Bistamiba ki noziedziga nodarijuma pazime. LPA Raksti, 2000, Nr. 7, 107.,
116. Ipp.

Shishko I. V. Ekonomicheskie pravonarushenija: Voprosy juridicheskoj ocenki i otvetstvennosti.
Sankt-Peterburg: Juridicheskij centr Pres, 2004, s. 161-162.

Reigase A. Kriminalizacija un dekriminalizacija — kriminaltiesibu politikas isteno$anas metodes.
Administrativa un Kriminala Justicija, 2007, Nr. 2, 12., 13. Ipp.

!¢ Judins A., Loskutovs A. 2000, 116. Ipp.

7 Hérnle T. Theories of Criminalization. In: Oxford Handbook of Criminal Law. M. D. Dubber,
T. Hérnle (eds.). Oxford: Oxford University Press, 2014. Pieejams: https://doi.org/10.1093/
oxfordhb/9780199673599.013.0030 [aplikots 27.07.2022.].
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Nodarijuma kriminalizé$anas kritériji

Apstaklos, kad par noteikta veida parkapumiem tiek paredzétas smagakas
negativas sekas personai neka par citiem, samériguma princips ka visparéjs
tiesibu princips, kas nosaka demokratiskas tiesiskas valsts tiesiskas sistémas
sistematizaciju,'® neizbégami prasa noskaidrot $o parkapumu atskirigas ipasibas."”
Kaitiguma jédziens raksturo jebkura parkapuma nevélamo, negativo ietekmi uz
apkartéjo vidi.*® Tadé], ievérojot samériguma principa kriminaltiesisko izpausmi,
kriminalatbildiba paredzama un kriminalsods pastiprinams par kaitigakajiem
nodarijumiem, jo saskana ar $o principu individa tiesibas un intereses netiek
ierobezotas vairak, neka tas ir nepiecie$ams noteikta mérka sasnieg$anai.”'

Uldis Krastin$ uzsvéris kaitigumu ka noziedziga nodarijuma svarigako
ipasibu,** skaidrojot, ka noziedzigi nodarijumi no citiem parkapumiem atskiras
ar kaitiguma smaguma pakapi, kas kadu intere$u apdraudéjumu izsaka tada méra,
ka pret to ir nepiecieSams vérsties ar kriminaltiesibu lidzekliem.*® Attiecigi - jo
svarigaka jeb butiskaka ir aizsargajama interese, jo kaitigaka ir nesankcionéta
vér$anas pret to.”*

Atklats ir palicis jautajums, ka $o kaitigumu noteikt. Rietumvalstu tiesibu
literatara, detalizéti apskatot nodarijumu kriminalizacijas problematiku, vairak
uzmanibas tiek veltits at$kirigiem apstakliem, kas var but par pamatu tam, lai
iz8kirtos par principialu nepiecieS$amibu sodit kriminaltiesiska karta. Tie ir
sodi$anas attaisnojumi, kuri likumdevéjam jaizsver katra konkréta gadijuma.*
Tiek pievérsta uzmaniba nereti savstarpéji pretrunigiem principiem, prioritates

Rezevska D. Latvijas tiesiska sistéma. Nacionala enciklopédija. 21.11.2023. Pieejams: https://
enciklopedija.lv/skirklis/25869-Latvijas-tiesisk%C4%81-sist%C4%93ma [aplikots 02.12.2023.].
Juridiskaja literatara samériguma principu ir piedavats likt visa kriminaltiesibu sistémas pamata,
proti, atkariba no parkapuma smaguma nodarifjumi vispirms ir kriminalizéjami, jau kriminalizéti
nodarijumi ir noskirami sava starpa, izvértéjot likumdevéja noteiktas sankcijas, un péc tam,
izvértéjot notikusa faktiskos apstaklus, jau konkrétai personai par izdaritu kriminalizétu nodarijumu
nosakiams atbilsto$s sods sankcijas ietvaros (Ashworth A. 2006, p. 19-20). Plasi par samériguma
principa nozimi nodarijumu kriminalizacija un soda noteik§ana Lietuvas Konstitucionalas tiesas
prakses konteksta sk.: Bikelis S. Permastant sankcijas uz kontrabanda: proporcingumo problema (I).
Proporcingumo principas ir Bausmés uz kontrabanda. Teisés problemos, 2012, Nr. 4; Fedosiukas O.
Baudziamoji atsakomybé kaip krastutiné priemoné (ultima ratio): teorija ir realybé. Jurisprudencija,
2012, Vol. 19, No. 2.

2 Sk.: gkirklis “kaitigs” Interneta vardnica “Tézaurs”. Pieejams: https://tezaurs.lv/kait%C4%ABgs: 1
[aplikots 29.11.2023.].

Administrativa procesa likuma komentari. A un B dala. Sagatavojis autoru kolektivs J. Briedes
zinatniskaja redakcija. Riga: Tiesu namu agentira, 2013, 185.-186. Ipp.

19

Plasako kaitiguma ka noziedziga nodarjjuma pazimes skaidrojumu sk.: Krastin$ U. Kriminaltiesibu
teorijas un prakses problémas. Jurista Vards, 2003, Nr. 35.

# Krastin$ U. Noziedziga nodarijuma sastavs un nodarijuma kvalifikacija. Riga: Tiesu namu agentara,
2014, 11., 12.-13. Ipp.

* Krastin§ U. 2014, 5S. Ipp.; Reigase A. 2007, 12. Ipp.

> Hefe O.2009, 78. Ipp.; Keiler J., Roef D. 2019, p. 36.
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starp kuriem var noteikt konkréta nevélamas uzvedibas akta specifika: individa
privatautonomijas principam, saskana ar kuru izteikti iebildumi paternalai pieejai,
kad rapés par individu likumdevéjs nosaka ta ricibas ierobezojumus, ap$aubot
vina spéju patstavigi pienemt lémumus savas un sabiedribas labakajas interesés;*
labklajibas principam, saskana ar kuru individa privatautonomija tiek ierobezota
sabiedribas kopéjo intere$u nodro$inasanas nolukos;*” kaitéjuma principam,
saskana ar kuru individs ir tiesigs rikoties ta, ka vélas, ja vien nekaité apkartéjiem;**
juridiskajam moralismam, saskana ar kuru tiek kriminalizéti uzvedibas akti, kas
parkapj sabiedrisko morali, kura savukart nodrogina $is sabiedribas ilgtspé&ju;* un
tiesisko intere$u aizsardzibas principam, saskana ar kuru vienigi noteikta veida
intereses pelna kriminaltiesisku aizsardzibu.*

Kaut arl nodarijuma kaitiguma novértésana, neraugoties uz tas komplekso
un problematisko raksturu, ir nenovér$ama un fundamentala,® kriminaltiesibu
teorija vienlaikus tiek noradits, ka nav iespéjamas piedavat konkrétas vadlinijas
kriminalatbildibas sliek$na noteik$anai.** Iespéjami universalais izejas punkts,
lemjot par kada nodarfjuma kriminalizaciju, paliek ta kaitigums un kaitéjuma
nodari$ana ta rezultata,*® kaut ari $ie jédzieni ir paklaujami plasai interpretacijai.**

Attiecigi konkréta apdraudéta objekta svarigums per se nav vienigais ta
kaitiguma izteicéjs. Arl nodarijumu raksturojosie apstakli,*® kas aptver visas tas
objektivas un subjektivas pazimes, kas raksturo notiku$o un palielina iespé&ju
aizskart objektu vai $o aizskarumu padarit smagaku, var but tik nozimigi, ka
§1 apdraudéjuma riska neitralizé$anai ir nepiecieSami kriminaltiesiski lidzekli.
Turklat izraisito seku raksturs un smagums liecina par parkapuma paaugstinatu
kaitigumu.** Nozimigaku seku iestaganas iespéja likumsakarigi palielinas, ja tiek
aizskarts buatisks objekts vai tas tiek darits intensivi.

Ja ari tiek konstatéts nodarijuma kriminalizacijas pamats, tad, pemot
véra kriminalatbildibas represivo raksturu un kriminalprocesualas izmaksas,
izvértéjama alternativo mehanismu pieejamiba un lietderiba, nosakot, vai

% Ashworth A. 2006, p. 25-26; Keiler J., Roef D. 2019, p. 45.

¥ Ashworth A. 2006, p. 28-29; Keiler J., Roef D. 2019, p. 46.

» Ashworth A. 2006, p. 30; Keiler J., Roef D. 2019, p. 48-49.

» Ashworth A. 2006, p. 40; Keiler J., Roef D. 2019, p. 60.

% Keiler J., Roef D. 2019, p. 67.

' Ashworth A. 2006, p. 39.

32 Keiler J., Roef D. 2019, p. 83-84; Ashworth A. 2006, p. 25, 54.

3 Sk.: Ashworth A. 2006, p. 30.

3 Sk.: Petersen T. S. What is legal moralism? SATS — Northern European Journal of Philosophy, 2011,

Vol. 12, No. 1.

Pieméram, nodarijuma izdari$anas vieta, laiks, izmantotie riki, lidzekli un panémieni, intensitate,

situdcija, kada tas tiek izdarits, noziedziga nodarijuma priek§meta apmérs un ta specifiskas ipasibas,

vainas forma u. tml.

3 Krastin$ U. 2014, 13.-14, 89., 99. Ipp.; Liholaja V. Noziedzigu nodarijumu kvalifikacija. Paliglidzeklis
kriminaltiesibu normu piemérotajiem. Riga: Tiesu namu agentara, 2020, 19.-20. Ipp.
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nodarijuma kriminalizacijas un attiecigi noteikta soda veida un méra noteik$anas
meérkis nav sasniedzams ar ekonomiskakiem un personu mazak ierobezojosiem
pasakumiem. Si pieeja, kas raksturo kriminaltiesibas ka galéjo lidzekli tiesiskas
kartibas nodrosinasanai (ultima ratio), ir visparatzita ka vietéja,” ta arvalstu tiesibu
literatara.*® Lietuvas kriminaltiesibas neparprotami ir aktualizéts jautajums par to,
ka ari $im principam ir visparéja tiesibu principa statuss, kas ierobezo likumdevéja
ricibas brivibu kriminalizét nodarijumus.*

Latvijas tiesu praksé nav izdaritas tie$as atsauces uz minétajiem principiem,
tatu taja paustas atzinas, ievérojot tikko minéto kontekstu, liek korigét noziedzigu
nodarfjumu sastavu tvérumus. Noziedziga nodarijjuma kvalifikacija ka pilnigas
atbilstibas konstaté$ana starp notikusa faktiskajiem apstakliem jeb faktisko sastavu
un noziedziga nodarijuma sastava pazimém jeb kriminaltiesibu normas tiesisko
sastavu nav iespéjama bez attiecigds Kriminallikuma seviskas dalas normas
interpretacijas, kas butiba vienmér ir vérsta uz to, lai noskaidrotu, vai konstatétie
faktiskie apstakli ir kriminalizéti.

Ta Satversmes tiesa 2022. gada 27. maija lémuma lieta Nr. 2021-34-01*
atzina, ka, personu saucot pie kriminalatbildibas saskana ar KL 82. pantu
“Aicindjums likvidét Latvijas Republikas valstisko neatkaribu” redakcija, kas bija
spéka no 2013. gada 1. aprila lidz 2016. gada 10. maijam,* nepietiek ar publiska
aicinajuma likvidét Latvijas Republikas valstisko neatkaribu konstatéjumu, bet
gan javerté konkréta situacija un personas izteikumi péc butibas. Respektivi, $aja
norma ir paredzéta kriminalatbildiba tikai par tadu publisku aicinajumu, kas rada
konkrétu, realu valsts un sabiedribas intere$u apdraudéjumu un pamudina uz
tadu ricibu, kas reali lautu sasniegt aicinajuma meérki. Atbilstosi katra konkréta
nodarfjuma faktiskajam pazimém $adiem publiskiem aicindgjumiem, kas formali
atbilst likumdevéja aprakstitajam pazimém, var bat at$kiriga ietekme uz radito
apdraudéjumu valsts un sabiedribas interesém un ne visi $adi publiski aicinajumi
patiesam apdraud valstisko neatkaribu.

Ari Latvijas Republikas Senata Kriminaltiesibu departaments 2023. gada
10. janvara lémuma lieta Nr. SKK-3/2023* noradija, ka, personu saucot pie
kriminalatbildibas saskana ar KL 78. pantu “Nacionala, etniska un rasu naida

¥ Mincs P. 2005, 17., 18. Ipp.; Lejins P. 1940, 9.-10. Ipp.; Reigase A. 2007, 13. Ipp.

3% Ashworth A. 2006, p. 31; Husak D. 2006, p. 116; Keiler J., Roef D. 2019, p. 76-78; Fedosiukas O.
2012, p. 716-717.

¥ Fedosiukas O. 2012, p. 718, 720-721, 734; Bikelis S. 2012, p. 6.

# Par tiesvedibas izbeig$anu lieta Nr. 2021-34-01: Latvijas Republikas Satversmes tiesas 27.05.2022.

léemums. Latvijas Vestnesis, 2022, Nr. 103, 18.2., 18.3. punkts.

Apstridétaja tiesibu norma bija paredzéta kriminalatbildiba par publisku aicindjumu likvidét Latvijas

Republikas valstisko neatkaribu, lai ieklautu Latviju vienota valstiska veidojuma ar kadu citu valsti vai

likvidétu citada veida. Iztiesa$anas laika tiesibu norma zaudéja spéku, un turpmak kriminalatbildiba

=«

par $o nodarfjumu ir paredzéta KL 81. panta “Pret Latvijas Republiku vérsts aicinajums”

# Latvijas Republikas Senata Kriminaltiesibu departamenta 10.01.2023. lémums lieta Nr. SKK-
3/2023. Pieejams: https://at.gov.lv/lv/tiesu-prakse/judikaturas-nolemumu-arhivs/kriminallietu-
departaments/hronologiska-seciba [aplikots 29.11.2023.].
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izraisi$ana’, ir izvértéjams, vai izteikums sasniedz pietiekamu smaguma pakapi.
Secinams, ka kriminalatbildiba var iestaties tikai tad jeb nodarijums ir krimina-
lizéts tikai tad, ja aizsargatas intereses ir pietiekami apdraudétas, ko var noteikt
atbilstosi tiesas uzskaititajiem kritérijiem — izteikumu paudéja nodoms, izteikumu
saturs un forma, izteikumu pieejamibas plasums, to pieejamibas ilgums, socialais
un politiskais konteksts, kada izteikumi pausti, izteikumu paudéja statuss sabied-
riba, ta uzvediba noziedziga nodarfjuma izdari$anas laika un saistiba ar naidu ku-
rino$am organizacijam.

Kriminalatbildibas slieksnis

Viens no nodarijjuma kaitiguma normativiem izteicéjiem ir apstaklis, kas ka
noziedziga nodarijuma sastava pazime raksturo nodarijuma paaugstinato kaitigu-
mu, lai par ta izdari$anu batu lietderigi un samérigi paredzét kriminalatbildibu,
$im apstaklim tadéjadi klastot par kriminalatbildibas nosacijumu. Si apstakla
definésanai autors piedava lietot kriminalatbildibas vai kriminalizacijas sliek$na
jédzienu, lai gan Latvijas tiesibu telpa tas tiek apziméts atskirigi.*

Kriminalatbildibas sliek$na problematika uzskatami atklajas komercialas

-«

kontrabandas kriminalizacija KL 190. panta “Kontrabanda”. Lai gan $is noziedziga
nodarijuma sastavs Kriminallikuma ir ietverts kop$ ta pienemsanas, likumdevéjs
vienmeér ir noteicis pazimi, kas noskir kriminaltiesiska un administrativa karta
sodamu nodarijumu. Kriminalatbildibas slieksnis par to lidz $im ir grozits tris
reizes bez izsmelo$a un plasak izdiskutéta, konkréta nodarijuma specifiska
kaitiguma izvértéjuma balstita pamatojuma, kas liek ap$aubit labas likumdosanas
principa prasibu ievéro$anu.** Tiesiskd reguléjuma nepastaviba, likumdevéjam
ikreiz par kritériju izvéloties savstarpéji nesalidzinamas pazimes — ka noziedziga

# Diana Hamkova lieto jédzienu “kriminalizacijas robeza” (sk.: Hamkova D. Noziedziga nodarijuma

kvalificéta un salikta sastiava konstrukcijas problémas. Gram.: Tiesibu efektivitite postmoderna
sabiedriba. Latvijas Universitates 73. zinatniskas konferences rakstu krajums. Riga: LU Akadémiskais
apgads, 2015, 156. lpp.) un “kriminilsodima nodarfjuma un administrativa parkipuma
robezskirtne” (Krasting U, Liholaja V., Hamkova D. Kriminallikuma komentari. Tre$a dala (XVIII-
XXV nodala). 3. papildinatais izdevums. Riga: Tiesu namu agentiira, 103. Ipp.); Valentija Liholaja
lieto jédzienu “kriminalatbildibas nosacijums” (Liholaja V. 2020, 21. Ipp.; Liholaja V. Noziedzigu
nodarijumu kvalifikacija. Paliglidzeklis kriminaltiesibu normu piemérotajiem. 2. dala. Riga: Tiesu
namu agentiira, 2022, 18. Ipp.).

* Latvijas Republikas Satversmes tiesa no tiesiskas valsts principa atvasinajusi labas likumdosanas

principu, saskana ar kuru likumdevéjam cita starpa jaapspriez iecerétie priekslikumi, lai izvértétu
tiesiska reguléjuma alternativas, janodrogina tiesiska reguléjuma ilgtspéja, ka ari iecerétais tiesiskais
reguléjums nepiecie$amibas gadijuma pienacigi japamato ar izskaidrojosiem pétijumiem (Par Valsts
un pasvaldibu institaciju amatpersonu un darbinieku atlidzibas likuma 3. panta 9.* dalas 1. un
2. punkta atbilstibu Latvijas Republikas Satversmes 96. pantam: Latvijas Republikas Satversmes
tiesas 06.03.2019. spriedums lietd Nr. 2018-11-01. Latvijas Véstnesis, 2019, Nr. 48, 18.1. punkts).
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nodarijuma priek§meta apmérs,” izraisitas kaitigas sekas, precizak, butisks
kaitéjums*® un izdaritaja prettiesiska motiva noturiba —, atkartoti gada laika izdarot
administrativa rakstura parkapumu,” liecina par likumdevéja nespéju noteikt
kontrabandas kaitigumu un ta $aubam par piemérotako tiesibu aizsardzibas
lidzekli cinai pret to.

Sobrid kriminalatbildiba par kontrabandu iestajas, ja nelikumigi pari valsts
muitas robezai parvietotas muito$anai paklautas preces noteikta apméra.*®
Tadéjadi secinams, ka kontrabandas kriminalizacija $obrid nav saistita ar tas ob-
jekta svarigumu per se, bet gan ar nodarijumu raksturojosiem apstakliem. Citiem
vardiem, likumdevéjs kontrabandas objektu ir atzinis par kriminaltiesiskas aizsar-
dzibas vértu tikai tad, ja ir pieaugusi negativas iedarbibas uz to intensitate.

Autora jeskata, ar kontrabandu aizskartas intereses ir vértéjamas ka batiskas,
jo to ilgtermina saglabasana ir ieintereséta Eiropas Savieniba (turpmik - ES)
kopuma. Vienlaikus jebkur$ vienreizéjs prec¢u nelikumigas parvieto$anas pari
valsts muitas robezai gadijums ta fizisko ierobezojumu dé] objektivi nevar izraisit
sevi$kas negativas parmainas tautsaimnieciba, kas ietver sarezgitu un sazarotu
ekonomisko attiecibu tiklojumu. Tadeél, lai kontrabandu atzitu par tik kaitigu, ka
par to batu paredzama kriminalatbildiba, ir nepiecie$ams konstatét kadu papildu
pazimi, kas visprecizak raksturotu tis negativo ietekmi uz tautsaimniecibu,
precizak, viscie$ak butu saistita ar valsts realizétas muitas politikas noteikto mérku
apdraudéjumu. Ievérojot minéto, likumdevéja pieeja, paredzot papildu pazimi, kas
konstatéjama, lai iestatos kriminalatbildiba par kontrabandu, ir pareiza, tacu, péc
autora domam, nav izvéléts precizakais kritérijs.

Saskana ar likuma “Par Kriminallikuma spéka staganas un piemérosanas
kartibu™20.,20.!, 23." pantu kontrabandas pre¢u apmérs atkariba no to specifikas
tiek noteikts atbilsto$i parvietojamo precu vértibai jeb to tirgus cenai vai ari to
daudzumam. Aktualaja juridiskaja literatara pausts, ka ricibas ar nelikumiga briva
aprité nonakusiem priek$metiem kaitigumu tiesi izsaka $o priek$metu daudzums,*

45

Pazime “liels apmérs” bija spéka nepilnus se$us gadus no 1999. gada 1. aprila lidz 2005. gada
31. maijam, bet pazime “ievérojams apmérs” — astonus gadus no 2015. gada 3. decembra lidz $im
bridim.

Pazime “butisks kaitéjums” bija spéka nepilnus tris gadus no 2013. gada 1. aprila lidz 201S. gada
2. decembrim.
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¥ Pazime “atkartoti gada laikd” bija spéka nepilnus astonus gadus no 200S. gada 1. junija lidz

2013. gada 31. martam.

KL 190. panta kriminalatbildiba paredzéta par muito$anai paklauto pre¢u vai citu vértibu ieve$anu
Latvijas Republikas muitas teritorija vai izve$anu no tas, apejot muitas kontroli vai noslépjot tas no
sadas kontroles, vai nedeklaréjot, vai izmantojot viltotus muitas vai citus dokumentus, vai citada
nelikumiga veida, ja ta izdarita ievérojama apmeéra.
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# Par Kriminallikuma spéka staganas un piemérosanas kartibu: LV likums. Pienemts 15.10.1998.

[02.12.2023.].

Hamkova D. Profesora U. Krastina ieguldijums vértéjuma jédziena “butisks kaitéjums” izpratnes
attistiba Latvijas kriminaltiesibas. Gram.: Tiesibu interpretacija un tiesibu jaunrade — ka rast pareizo
lidzsvaru. Latvijas Universitates 71. zinatniskas konferences rakstu krajums. Riga: LU Akadémiskais
apgads, 2013, 112., 118. Ipp.
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tade] tiek atbalstita noziedziga nodarjjuma apmeéra raksturo$ana kvantitativi.®'
Péc autora ieskata, $1 atzina nav universala. Kontrabandas cela ievesto un izvesto
pre¢u daudzums un vértiba ir vienigais konkrétais kritérijs, kas lautu spriest par
kontrabandas nodarito kaitéjumu tautsaimniecibai un dotu iespéju diferencét
kriminalatbildibu, tikai tad, ja par to parvieto$anu nodokli nav maksajami.
Tadél so pre¢u nelikumiga esamiba vai neesamiba ieks$éja tirgn ir kaitiga per se.
Tacu gadijuma, kad konkréto pre¢u aprites tiesiskumu nosaka tam piemérojamo
nodoklu nomaksa, kontrabandas kaitigumu tiesi izsaka nenomaksato nodoklu
summa, kuras apmérs savukart aprékinams atbilsto$i nelikumiga briva aprité
nonakuso pre¢u daudzumam un veértibai.

Izvértéjot Eiropas Komisijas sagatavoto priekslikumu direktivai “Par Savie-
nibas tiesisko reguléjumu attieciba uz muitas noteikumu parkapumiem un
sankcijam”,* ar ko bija paredzéts harmonizét ES dalibvalstis noteiktas sankcijas
par parkapumiem muitas lietu joma, eksperti secinaja, ka parvietojamo precu
vértiba balstita sankciju sistéma rada samériguma principa parkapumu, jo ta,
at$kiriba no nenomaksato nodoklu apméra, neizsaka personas gato prieksrocibu
parkapuma izdari$anas rezultata. Likumsakarigi tika izteikts priekslikums soda
méru noteikt procentuali summai, par kadu ir notikusi izvairi$anas no nodoklu
nomaksas, ja parkapums attiecas uz konkrétam precém.*

Jaatzimé, ka Eiropas Parlaments, nemot véra noraditas nepilnibas, pienéma
minétas direktivas priekslikuma grozijumus.** Sakotnéja direktivas projekta par
muitas noteikumu parkapumiem bija paredzéts piemérot naudas sodu vienigi
procentuali pre¢u vértibai. Ta¢u vélak sankciju proporcionalitates nodro$inasanas
nolakos tika piedavata diferencéta pieeja, proti, naudas soda apmérs batu nosa-
kams procentuali nenomaksato nodoklu apméram, ievérojot attieciga parkapuma
finansialas sekas, ja muitas noteikumu parkapums batu saistits ar nenomaksata-
jiem nodokliem.>

Autora ijeskatd, nodoklu nenomaksasana tiesi atspogulo kaitéjumu taut-
saimniecibai, jo neatkarigi no pre¢u veida, daudzuma un vértibas tiek atlauta to

! Hamkova D. Kriminalatbildiba par nelikumigam darbibam ar alkoholiskajiem dzérieniem un

tabakas izstradajumiem. Gram: Inovaciju juridiskais nodro$inajums. Riga: Latvijas Universitates
70. konferences rakstu krajums. Riga: LU Akadémiskais apgads, 2012, 393. Ipp.

Priekslikums Eiropas Parlamenta un Padomes direktivai par Savienibas tiesisko reguléjumu
attieciba uz muitas noteikumu parkapumiem un sankcijam (COM/2013/0884 final — 2013/0432
(COD)). Brisele, 13.12.2013. Pieejams: https://eur-lex.europa.eu/legal-content/LV/TXT/?uri=
CELEX%3A52013PC0884 [aplikots 29.09.2022.].

Analysis and effects of the different Member States’ customs sanctioning systems. Study for the
IMCO Committee. Tusveld R., Godel M., Stoop A. et al. European Union: Brussels, 2016, p. 64,
70, 71.

Zinojums par priekslikumu Eiropas Parlamenta un Padomes direktivai par Savienibas tiesisko
reguléjumu attieciba uz muitas noteikumu parkipumiem un sankcijam (COM(2013)0884 — C8-
0033/2014 - 2013/0432(COD)). 19.07.2016. Pieejams: https://www.europarl.europa.eu/doceo/
document/A-8-2016-0239_LV.html?redirect [aplikots 01.04.2023.].

Sadai pieejai atbalsts ir izteikts ari muitas lietu praktiku vida (sk.: Muniz P. EU Harmonization of
Customs Infringements and Sanctions Is Needed but the EU Must Proceed with Caution. Global
Trade and Customs Journal, 2008, Vol. 13, Issue 7/8, p. 272-273).
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izmanto$ana iek$zemé vai izve$ana uz arvalsti tikai tad, ja tiek nomaksati no-
dokli atbilsto$a apmeéra. Respektivi, lidz ar nodoklu nomaksu ir novérsta valsts
aprékinata precu iespéjami negativa ietekme uz iek$éjo tirgu un izpilditi ar tam
saistitie valsts muitas politikas uzdevumi.

Neraugoties uz starptautiskas tirdzniecibas liberalizaciju, pre¢u parvietosana
pari valsts muitas robeZai joprojam ir saistita ar zinamiem pre¢u parvietotaja
izdevumiem par labu valstij. Eiropas Savieniba pre¢u imports un eksports tiek
aplikts ar ievedmuitas un izvedmuitas nodokli, ko, ievérojot Savienibas Muitas
kodeksa® S. panta 20., 21. punktu, 56. panta 1. punktu, nosaka atbilstosi kopéjam
muitas tarifam. Pre¢u parvieto$ana pari valsts muitas robezai var bat saistita arl
ar citu nodoklu, pieméram, ar pievienotas vértibas nodokla, akcizes nodokla un
dabas resursu nodokla, un maksajumu, pieméram, antidempinga un kompensacijas
maksajumu, nomaksu. Izvairoties no pre¢u uzradiSanas muitai, kontrabandas
izdaritaju noziedziga riciba acimredzami ir virzita uz izvairi$anos no visiem
ar pre¢u parvieto$anu saistitajiem obligatajiem maksajumiem, kas valstij rada
zaudéjumus neiekasétas summas apméra.

Turklat $obrid saskana ar Savienibas Muitas kodeksa 83. panta 1. punktu
attiecigi ievedmuitas vai izvedmuitas parads rodas ari attieciba uz tadam precém,
kuram pieméro jebkadus importa vai eksporta aizliegumus vai ierobezojumus.”’
Kaut ari $adu pre¢u ieve$ana valsts muitas teritorija vai izve$ana no tas
likumsakarigi nav aplikta ar nodokliem, minéta tiesibu norma ir piemérojama,
personas izdarita nodarjjuma kriminaltiesiska novértéjuma nolakos aprékinot
potencialo tautsaimniecibai nodarito kaitéjumu.

Lai gan ari Lietuvas Kriminalkodeksa kontrabandas kriminalizacijas slieksnis
ir saistits ar nelikumigi parvietojamo precu vértibu, $I pieeja daudzu gadu garuma
aktivi tiek kritizéta juridiskaja literataira, aicinot kontrabandas kaitigumu saistit
tie$i ar $1 nodarfjuma izraisito negativo efektu, proti, ar to nodoklu apméru, no
kura ir notikusi izvairi$anas kontrabandas dé].>®

Ievérojot minéto, kontrabanda ir kriminalizéjama, nemot véra tas rezultata
izraisitas kaitigas sekas. Tadeél, autora ieskata, kriminalatbildiba par to ir paredzama
un diferencéjama, nemot véra vienigi nodoklu apmeéru, no kuru nomaksas ir
notikusi izvairiSanas kontrabandas dél.

%6 Eiropas Parlamenta un Padomes 2013. gada 9. oktobra regula (ES) Nr. 952/2013, ar ko izveido
Savienibas Muitas kodeksu. Eiropas Savienibas Oficialais Véstnesis, L 269, 10.10.2013., 1.-101. Ipp.
[02.12.2023.].

7 Lyons T. EU Customs Law. 3" ed. London: Oxford University Press, 2018, p. 99.

8 Bikelis S. 2012, p. 15-16, 20; Illicit Cigarette Trade: Complex Analysis of the Phenomenon and
Controls. Executive summary. Bikelis S., Giedryté-Maciuliené R., Mickéniené I. et al. Law institute
of Lithuania, 2017, p. S, 6; Fedosiukas O. Muity teisés pazeidimas kaip nusikalstama veika: kokj
kriminalizavimo modelj turime? Jurisprudencija, 2018, Vol. 25, No. 2, p. 340-341.
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Kopsavilkums

1. Viens no nodarijuma kaitiguma normativiem izteicéjiem ir kriminalatbildibas
slieksnis, ar to saprotot apstakli, kas ki noziedziga nodarijjuma sastava pazime
raksturo nodarfjuma paaugstinatu kaitigumu, lai par ta izdariSanu batu
lietderigi un sameérigi paredzét kriminalatbildibu, $im apstaklim tadéjadi
klastot par kriminalatbildibas nosacijumu.

2. Par nodarijuma kaitigumu liecina apdraudéta objekta svarigums, nodarijuma
raksturs, kas aptver visas tas objektivas un subjektivas pazimes, kas izsaka
notiku$o un palielina iespéju aizskart objektu vai $o aizskarumu padarit
smagaku, un raditas kaitigas sekas.

3. Noziedziga nodarijuma kvalifikacija nav iespéjama bez attiecigas Kriminal-
likuma seviskas dalas normas interpretacijas, kas vienmér ir vérsta uz to, lai
noskaidrotu, vai konstatétie faktiskie apstakli ir kriminalizéti.

4. Likumdevéjam ir japamato nodarijuma paaugstinatais kaitigums un citu
alternativu lidzek]u neesamiba vai nepietiekamiba ta novér$anai, pirms tiek
lemts par nodarijuma kriminalizaciju.

5. Kriminalatbildiba par komercialo kontrabandu KL 190. panta ir paredzama
un diferencéjama, nemot véra vienigi nodoklu apmeéru, no kuru nomaksas ir
notikusi izvairi$anas kontrabandas dél.
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KRIMINALPROCESA EFEKTIVITATE CIETUSA
TIESIBU UZ TAISNIGU TIESU KONTEKSTA

EFFICIENCY OF CRIMINAL PROCEEDINGS IN
THE CONTEXT OF VICTIM'S RIGHT TO A FAIR TRIAL

Atslegvardi: cietusais, kriminalprocess, efektivitate, kompensacija, taisnigs noreguléjums

Key words: victim, criminal proceedings, efficiency, compensation, fair regulation

Summary

The efficiency of criminal proceedings is commonly perceived as the equilibrium between
ensuring just regulation of criminal legal relations and rational allocation of state resources.
However, endeavours to enhance procedural efficiency may compromise the rights and interests
of crime victims. This article explores the essential components of criminal proceedings that
must be considered to ensure fairness and therefore efficiency from the victim’s standpoint.

Ievads

Latvijas tiesibu telpa pédéjalaikair aktualizéjies jautajums parkriminalprocesa
efektivitates un lietderibas apsvérumu mijiedarbibu, kas ir atspogulojies gan
vairakkartéjos Kriminalprocesa likuma' (turpmik ari - KPL) un Kriminallikuma?
normu grozijumos, gan ari generalprokurora paustaja par maksimali iespéjamo

Kriminalprocesa likums. Pieejams: https://likumi.lv/ta/id/107820-kriminalprocesa-likums [apliikots
16.10.2023.].
*  Kriminallikums. Pieejams: https://likumi.lv/ta/id/88966-kriminallikums?version_date=01.01.2013
[aplikots 16.10.2023.].
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kriminalprocesu pabeig$anu prokuratara.’ Kriminalprocesa efektivitate, $kiet, tiek
izprasta ka likuma paredzéta kriminaltiesisko attiecibu noreguléjuma sasnieg$anas
un valsts resursu racionalas izmantos$anas lidzsvars.

Izvérsot diskusiju par kriminalprocesa efektivizé$anu, ir svarigi atceréties, ka
viens no kriminalprocesa pamatprincipiem ir cietu$a aizsardziba, kas var prevalét
kriminaltiesisko attiecibu noreguléjuma.* Sa raksta mérkis ir aplakot, vai speka
eso$ais kriminalprocesualais reguléjums ir pietiekami efektivs, lai nodro$inatu
cietusa tiesibu uz taisnigu tiesu. Raksta tiek pétitas tiesibu normas, to izmanto$ana
praksé, ka arl doktrinas atzinas un plassazinas lidzeklos pieejama informacija,
izmantojot analitisko metodi.

1. Cietusa tiesibu uz taisnigu tiesu ietvars

No KPL 1. panta izriet, ka kriminalprocesa rezultatam jabut taisnigam.
Taisnigums ir nesaraujami saistits ar tiesibam uz taisnigu tiesu, kas aptver tadus
elementus ka pieeja tiesai, pusu lidztiesibas un sacikstes princips, tiesibas tikt
uzklausitam, tiesibas uz motivétu tiesas spriedumu, ka ari tiesibas uz parsadzibu.’
Par tiesibam uz taisnigu tiesu parasti runa saistiba ar personas, kurai ir tiesibas
uz aizstavibu, procesualajam garantijam, tikmér jautajums par to, kadi tiesibu uz
taisnigu tiesu elementi piemit cietu$ajai personai, doktrina un praksé tikpat ka
netiek aplukots.

Salidzinot cietu$o un personu, kurai ir tiesibas uz aizstavibu, jateic, ka
tiesibu uz taisnigu tiesu butiba Siem procesa dalibniekam atskiras. Ta, pieméram,
apsudzéta tiesibas uz advokata juridisko palidzibu ir nepiecie$amas, lai aizstavétos
pret valsts varu un resursiem, turpretl cietu$ajam $i garantija ir nepiecie$ama,
lai nodroginatu, ka lémumi kriminalprocesa tiek piepemti, ievérojot ari cietusa
likumigas intereses.’ Tadé], lai izprastu cietusa tiesibu uz taisnigu tiesu butibu, ir
jaapzinas cietu$a ka procesa dalibnieka statuss un mérkis dalibai kriminalprocesa.

No KPL 95. panta pirmas dalas izriet, ka cietusais ir persona, kurai noziedziga
nodarijuma rezultata radits kaitéjums. Tie$i kaitéjuma esamiba ir apstaklis, kas
personai lauj istenot cietu$a tiesibas.” Minétais saistits ar KPL 22. panta definéto
pamatprincipu, ka kriminalprocesa $adai personai tiek garantétas procesualas

Latvijas Republikas generalprokurora zinojums par 2022. gada paveikto un 2023. gada darbibas
prioritatém, 90. Ipp. Pieejams: https://prokuratura.lv/media/Normativie akti/generalprokurora_
zinojums_2022_01_03.pdf [aplikots 16.10.2023.].
*  Satversmes tiesas 08.03.2017. spriedums lieta Nr. 2016-07-01, 25.2. p. Pieejams: https://www.satv.
tiesa.gov.lv/wp-content/uploads/2016/05/2016-07-01_Spriedums.pdf [aplikots 18.10.2023.].
> Satversmes tiesas 14.06.2018. spriedums lieta Nr. 2017-23-01, 12. p. Pieejams: https://www.
satv.tiesa.gov.lv/web/viewer.html?file=/wp-content/uploads/2017/09/2017-23-01_Spriedums.
pdf#search= [aplikots 28.11.2023.].
Edwards I. An Ambiguous Participant. The Crime Victim and Criminal Justice Decision-Making.
The British Journal of Criminology, 2004, Vol. 44, No. 6, p. 972.
7 Beloof D. E., Cassell P. G., Twist S. J. Victims in Criminal Procedure. Third Edition. Durham, North
Carolina: Carolina Academic Press, 2010, pp. 41-43.
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iespéjas kompensacijas pieprasiSanai un sanems$anai. Juridiskaja literatara tiek
uzsvérts, ka kaitéjuma kompensacijas iega$ana ir galvenais iemesls, kapéc cietusas
personas nolemj iesaistities kriminalprocesa.®

KPL 350. panta otra dala kompensaciju definé ka kriminaltiesisko attiecibu
noreguléjuma elementu, ko apsadzétais samaksa brivpratigi vai uz nolémuma
pamata. Tomér cietu$a tiesibas sanemt kompensaciju nav absolatas un tas
var buatiski ierobezot KPL iestradatie kriminalprocesa lietderibas apsvérumi.
Aplakosim KPL 373. panta otraja prim dala paredzéto procesa virzitaja iespé&ju
atteikt uzsakt kriminalprocesu, ja ir izdarits maznozimigs noziedzigs nodarijums.
Maznozimiguma kritériji ir precizi definéti likuma, sasaistot tos ar nodarita
mantiska zaudéjuma apméru vai ar likumu aizsargato intere$u apdraudéjuma
lielumu.’ Ta ka apskatama norma satur vardus “var atteikt”, secinams, ka
likumdevéjs ir paredzéjis zinamu amatpersonas ricibas brivibu lemt, vai cietu$ajam
raditais kaitéjums ir pietiekami nopietns, lai par to uzsaktu kriminalprocesu.
Vienlaikus literatara tiek pausts, ka batu nepiecieama lielaka elastiba attieciba
uz maznozimiga noziedziga nodarijuma definéjumu, lai izslégtu parmeérigu
konkrétibu un patvaligu ricibu.”

Attistot $o domu, janorada, ka apstaklim, ka nodarita kaitéjuma apmeérs
neparsniedz likuma noteikto $kérsli (pusi no minimalas ménesalgas), nevar biit
iz8kiro$aloma, lailemtu par atteikumu uzsakt kriminalprocesu vai kriminalprocesa
izbeigsanu nodarjjuma maznozimiguma dé]. Ka noradits judikatara, ar likumu
aizsargato interesu apdraudéjums ir jaizvérté saistiba ar nodarijuma apstakliem,
tai skaita pemot véra apdraudéjuma veidu, smagumu u. tml'" Tas uzskatami
atspogulojas ari tiesu praksé. Ta, pieméram, ar Vidzemes rajona tiesas 2022. gada
11. aprila spriedumu personas A izdaritais nodarijums — suna, kura iegades vértiba
bija 20 euro, zadziba — ir atzits par maznozimigu, tomér tiesa ir némusi véra
nodarijuma apstaklus un cietu$ajai raditos emocionalos pardzivojumus, tadé] léma
A atzit par vainigu, bet labu cietusajai — piedzit kompensaciju.'?

No minéta var izdarit secinajumu par vél vienu cietusa tiesibu uz taisnigu
tiesu elementu, proti, ka jebkuram ierobezojumam sapemt kompensaciju par
radito kaitéjumu kriminalprocesa lietderibas apsvérumu labad jabut lidzsvarotam
ar cietusa iespéju ietekmét kriminalprocesa piepemtos lémumus, tostarp panakot

Strada-Rozenberga K. Victims and their Criminal Procedure Status in Law Enforcement Practices in

Latvia. Law Journal of the University of Latvia, 2014, No. 6, p. 53.

?  Sk. likuma “Par Kriminallikuma spéka staganas un pieméro$anas kartibu” 19.*> pantu. Pieejams:

https://likumi.lv/ta/id/50539-par-kriminallikuma-speka-stasanas-un-piemerosanas-kartibu

[aplikots 21.11.2023.].

Meikali$a A., Strada-Rozenberga K. Kriminalprocesa obligitums un lietderiguma elementi Latvijas

kriminaltiesisko un kriminalprocesuilo normu sistéma. Gram.: Kriminalprocesa obligaitums un

lietderigums ka kriminalas justicijas sistémas pamatprincips. Zin. red. A. MeikaliSa, K. Strada-

Rozenberga. Riga: LU Akadémiskais apgads, 2023, 163. Ipp.

"' Latvijas Republikas Senata 30.11.2022. 1émums lieta Nr. SKK-313/2022, 6.2. p. Pieejams: https://
www.at.gov.lv/downloadlawfile/8742 [aplikots 21.11.2023.].

2 Vidzemes rajona tiesas 11.04.2022. spriedums kriminallieta Nr. 11300003621. Pieejams: https://

manas.tiesas.lv/eTiesasMvc/nolemumi/pdf/497431.pdf [aplikots 21.11.2023.].
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procesa uzsak$anu. Latvijas kriminalprocesu raksturo apsadzibas princips, kas
paredz kriminalprocesa veik$anu sabiedribas laba neatkarigi no cietu$as personas
vélmes (KPL 7. panta pirma dala). Zinima méra KPL 7. panta otra dala paredz
cietu$a autonomiju, laujot izvéléties, vai par konkrétu nodarfjumu, kuram piemit
salidzinosi mazaka bistamiba un kaitigums, ir jauzsak process. No otras puses,
$§1s normas bieZie grozijumi liecina par to, ka likumdevéjs to drizak uztver ka
kriminalas justicijas atslogo$anas lidzekli, raugoties uz jebkuru nodarijumu
primari ka uz sabiedribas intere$u aizskarumu."” Tadéjadi KPL paredzéta iespéja
atteikt uzsakt vai izbeigt procesu nodarijuma maznozimiguma dé| var bat
lidzsvarota vienigi ar cietusa tiesibam parsadzét $adu lemumu.

2. Efektivs kriminalprocess ECT judikatara

Jebkurs noziedzigs nodarijums rada kaitigas sekas kadai ar Kriminallikumu
aizsargatai interesei, tadé] ikviena kriminalatbildibu paredzo$a norma ir vérsta
tostarp uz individu pamattiesibu aizsardzibu. ECT ir paudusi, ka Eiropas Cilvéka
tiesibu un pamatbrivibu aizsardzibas konvencija'* (turpmik - Konvencija)
paredzétas normas ir interpretéjamas un piemérojamas tada veida, kas nodrosina
to praktisku un efektivu pieméro$anu.” Vienlaikus kriminaltiesibu neefektivitate,
kas izpauzas ka valsts pozitiva pienakuma saukt pie kriminalatbildibas personas,
kuras parkapa Konvencija paredzétas pamattiesibas, parkapums ir pretruna likuma
virsvadibas principam.'® $a iemesla dél, autora ieskata, var apgalvot, ka valstij ir
pienakums ne tikai paredzét kriminalatbildibu par personu aizsargato interesu
parkapumu, bet ari nodros$inat tadu tiesisko kartibu, kura iespéjama efektiva $o
parkapumu izmeklé$ana, vainigo personu noskaidro$ana un sodi$ana.

Konvencijas 13. pants garanté ikvienam, kura Konvencija paredzétas tiesibas
un brivibas tiek parkaptas, efektivas aizsardzibas nodro$indgjumu jeb, citiem
vardiem, efektivu tiesibu aizsardzibas lidzekli. Konvencijas izpratné tas var nozimét
gan kompensaciju naudas izteiksmé, gan ari rapigu un efektivu izmeklésanu, kas
spéj novest pie vainojamas personas noskaidro$anas un sodisanas un kas iekJauj
arl cietu$as personas piekluvi izmeklé$anas procesam.” Jaatzimé, ka ECT ir
aplukojusi valsts pienakumu efektivi izmeklét individa pamattiesibu aizskarumu

Strada-Rozenberga K. Komentars KPL 7. pantam. Gram.: Kriminalprocesa likuma komentari.

A dala. Zinatniska monografija prof. Kristines Stradas-Rozenbergas zinatniska redakcija. Riga:

Latvijas Véstnesis, 2019, 40. Ipp.

14 Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencija. Parakstita Roma 04.11.1950. [16.10.2023.
red.].

1S ECT 27.09.1995. spriedums lieta McCann un citi pret Apvienoto Karalisti (iesnieguma Nr. 18984/91),
146. p.

' ECT 16.11.2000. spriedums lieta Bilgin pret Turciju (iesnieguma Nr. 23819/94), 119. p.

Guide on Article 13 of the European Convention on Human Rights. Right to an effective remedy

(updated on 31 August 2022), p. 26. Pieejams: https://www.echr.coe.int/documents/d/echr/

guide art_13_eng [aplikots 21.11.2023.].
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gan ka konkréto Konvencijas normu procesualo sastavdalu, gan ka atsevisku
plasaku garantiju, kas izriet no Konvencijas 13. panta.'®

Pieméram, lieta Lapshin pret AzerbaidZanu ECT ir secinajusi, ka kompetentas
iestades nav izdarijusas visu iespéjamo, lai izmeklétu pieteicéja slepkavibas
méginajumu, secinot, ka kriminalprocess nav bijis efektivs un tadéjadi ir parkapts
no Konvencijas 2. panta (tiesibas uz dzivibu) izrieto$ais procesuailais pienakums."
Savukart lieta Husayn (Abu Zubaydah) pret Poliju ECT ir paudusi, ka Konvencijas
13. panta prasibas ir plasakas salidzinajuma ar 3. un S. panta garantijam attieciba
uz valsts pienakumu efektivi izmeklét pieteicéja spidzinasanu un nelikumigu
brivibas atpemsanu, konkrétaja gadijuma secinot, ka valsts veikta izmeklé$ana
neatbilda efektivitates kritérijiem.*’

ECT judikatara ir definéta virkne efektivas izmeklésanas prasibu. Pirmkart,
atbildigam amatpersonam jabat hierarhiski un institucionali neatkarigam no per-
sonam, kas iesaistitas izmekléjamajos nodarijumos. Otrkart, izmeklé$anai jabat
talitéjai un vispusigai, amatpersonam jacens$as noskaidrot notikuma apstaklus,
savukart nepienacigi noskaidroti fakti nevar bat pamats izmeklé$anas izbeig$anai;
minétais ietver ari amatpersonu pienakumu savakt visus nepiecie$amos pieradi-
jumus. Treskart, izmeklé$anas rezultatam jabat tadam, kas lauj noskaidrot un
sodit atbildigo likumparkapéju. Ceturtkart, cietu$ajam vai ta gimenes locekliem
jabut iespéjai piedalities izmeklésana. Visbeidzot, izmeklé$anai jaturpinas pat sa-
rezgitos drosibas apstaklos, pieméram, brunota konflikta laika.*’

Saistiba ar Konvencijas 2. un 3. panta parkapumiem ECT ir paudusi, ka
cietudo (t. sk. miruso tuvinieku) daliba kriminalprocesa ir batisks faktors, lai
nodrosinatu sabiedribas kontroli par izmeklé$anas kvalitati. Lai gan no ECT
judikatiras nav iespéjams izdarit viennozimigu secinajumu par cietusa tiesibam
piedalities kriminalprocesa Konvencijas 6. panta pirmaja dala paredzéto tiesibu uz
taisnigu tiesu kontekstd,*” ECT ir atzinusi, ka, saskana ar Konvencijas 13. pantu,
cietu$ajam ir tiesibas but iesaistitam kriminalprocesa tada meéra, kas nepiecie$ams
ta likumigo intere$u aizsardzibai.*® Ta, pieméram, liegums iesniegt pieradijumus
un pieteikt kaitéjuma kompensaciju, parsadzot lémumu par kriminalprocesa
izbeig8anu, ir Konvencijas 6. panta pirmaja dala cietu$a tiesibu uz taisnigu tiesu
parkapums.**

'8 Schabas W. A. The European Convention on Human Rights. A Commentary. Oxford: Oxford
University Press, 2015, p. 552.

1 ECT 11.10.2021. spriedums lieta Lapshin pret AzerbaidZanu (iesnieguma Nr. 13527/18), 109. p.

2 ECT 24.07.2014. spriedums lietd Husayn (Abu Zubaydah) pret Poliju (iesnieguma Nr. 7511/13),

542.-545. p.

Guide to good practice in respect of domestic remedies (adopted by the Committee of Ministers

on 18 September 2013), pp- 33-34. Pieejams: https://www.echr.coe.int/documents/d/echr/

pub_coe domestics_remedies_eng [aplikots 21.11.2023.].

* McBride J. The Case Law of the European Court of Human Rights on Victims’ Rights in Criminal
Proceedings, pp. 9-10. Pieejams: https://rm.coe.int/council-of-europe-georgia-european-court-of-
human-rights-case-study-vi/16807823c4 [aplikots 21.11.2023.].

3 ECT 13.03.2012. spriedums lieta Kolpak pret Krieviju (iesnieguma Nr. 41408/04), 62. p.

# ECT 29.10.1991. spriedums lieta Helmers pret Zviedriju (iesnieguma Nr. 11826/85), 38. p.
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Viens no principiem, kas izriet no Konvencijas 13. panta, ir cietu$a pieeja
informacijai, lai noskaidrotu patiesibu un nodro$inatu soda neizbégamibu
vainigajai personai. ECT ieskata, pieeja informacijai un pamattiesibu efektivitate
ir savstarpéji saistitas, jo iespéjas izmantot tiesibu aizsardzibas lidzeklus biezi
vien ir ierobeZotas ta iemesla dé], ka tam nepiecie$amie fakti ir zinami tikai valsts
institacijam.>

3. Kriminalprocesa neefektivitates sekas

No ieprieks aprakstita izriet, ka kriminalprocesa efektivitate nozimé gan pasu
procesa rezultatu, t. i., cietu$ajam buatisko kriminaltiesisko attiecibu noreguléjumu,
gan ari iespéjas izmantot procesualas garantijas, lai $o rezultatu sasniegtu vai to
ietekmétu. Tomeér ECT judikataras analize Jauj nonakt pie secinajuma, ka cietusa
intere$u realizacija liela méra ir atkariga no valsts institaciju kapacitates. Tadéjadi
pastav jautdgjums, kadi mehanismi ir pieejami cietu$ajam, ja valsts institacijas
nav bijuas spéjigas piemérot kriminaltiesibu normas, aizsargat cietu$o no
likumparkapuma un to pienacigi izmeklét.

Si probléma ir aktualizéjusies saistiba ar t. s. Jekabpils tragédiju, kuras
rezultata dzivibu zaudéja divu nepilngadigu bérnu mate. Publiski ir izskanéjusi
informacija par dazadu amatpersonu lidzatbildibu par notiku$o, tac¢u ir skaidrs,
ka valsts nav ievérojusi savu pienakumu aizsargat personas dzivibu un veselibu,*
tadé] $aja gadjjuma ir pamats runat par kriminalas justicijas neefektivitati.
Zimigi ir tas, ka sabiedribas un Valsts prezidenta spiediena dé] §im notikumam
sekoja valdibas politiska izskir§anas nogalinatas sievietes bérniem izmaksat
kompensaciju 150 000 euro apméra.”’ Sads gadijums nav bijis vienigais jaunakaja
Latvijas vésturé. 2011. gada lidziga veida, t. i., arpus kriminalprocesa, tika nolemts
izmaksat kompensaciju S0 000 latu apmeéra ap$audé Jékabpili nogalinata policista
tuviniekiem.*®

Lai gan nav apSaubams cietu$o personu tuviniekiem radita kaitéjuma
smagums, autors uzskata, ka ir nepiecie$ams apsvért, vai $ada ipasa kompensacijas
izmaksa neradis nevienlidzibas risku lidzigos apstaklos nakotné. Péc autora
domam, $ada kompensacija ir jauztver nevis ka atlidzinajums par noziedziga
nodarijuma rezultata radito kaitéjumu, bet gan ka atlidzindgjums par valsts

5 ECT 13.04.2017. spriedums lieta Tagayeva un citi pret Krieviju (iesnieguma Nr. 26562/07), 627. p.

% “Valsts prezidents uzsvéra, ka visa vaina par sievietes slepkavibu Jékabpili ir valsts pusé.” Pieejams:

https://m.juristavards.lv/zinas/283229-valsts-prezidents-par-sievietes-slepkavibu-jekabpili-
nepieciesamas-izmainas-kriminallikuma-lai-ievie/ [aplikots 16.10.2023.].
27

Ministru kabineta 31.07.2023. véstule Nr. 23-TA-2042 “Par vienreizéjas kompensacijas pieskir$anu”.
Pieejams: https://tapportals.mk.gov.lv/structuralizer/data/nodes/456b7f6b-5569-48e2-9d1d-ae
47e6738b08/preview [aplikots 16.10.2023.].

Par vienreizéja pabalsta pieskirSanu no valsts budZeta programmas “Lidzekli neparedzétiem
gadijumiem” M. Znotinai un D. Vitolai sakara ar A. Znotina bojaeju. Pieejams: https://www.
vestnesis.lv/op/2012/200.12 [aplikots 01.11.2023.].

28
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pozitiva pienakuma aizsargat personas dzivibu neizpildi, tadé] $is risinajums nav
jauzskata par kriminaltiesisko attiecibu sastavdalu un tam nevajadzétu ietekmét
kompensacijas noteik§anu KPL 26. nodalas kartiba.

Japiebilst, ka likumdevéjs ir paredzéjis iespéju sanemt atlidzinajumu par
valsts iestazu radito kaitéjumu kriminalprocesa saskapa ar kriminalprocesa un
administrativo parkdpumu lietvediba nodarita kaitéjuma atlidzinasanas likumu.”
Prakse liecina, ka $a likuma normas tiek piemérotas ari gadijuma, kad valsts
bezdarbibas dé] nav ievérotas cietusa intereses kriminalprocesa.*

Kopsavilkums

1. Kriminalprocesa efektivitates kritérijus no cietusa skatpunkta nosaka tas
procesualas garantijas, kas izriet no cietusa tiesibam uz taisnigu tiesu, it ipasi
attieciba uz kaitéjuma kompensacijas sanems$anu. Jebkurai atkapei no cietusa
pamattiesibam kriminalprocesa lietderibas apsvérumu labad, tai skaita no
kriminalprocesa veik$anas ka tadas, jabat lidzsvarotai ar cietu$a iespéju
parsudzét kompetento amatpersonu lémumus.

2. ECT judikatara ir nodibinata saikne starp kriminaltiesibam un personu
pamattiesibu aizsardzibu. Tadéjadi valstij ir ne tikai pienakums kriminalizét
darbibas, kas aizskar un rada kaitigas sekas individu interesém, bet ari paredzét
efektivus tiesibu aizsardzibas lidzeklus. Cietu$a daliba kriminalprocesa,
realiz&jot noteiktu kontroli par ta gaitu un rezultatu, var bat nepiecie$amais
procesualas efektivitates lidzeklis.

3. Kriminalprocesa neefektivitates sekas var but valsts atbildiba par personas
pamattiesibu aizsardzibas piendkuma parkapumu. Latvijas praksé ir bijusi
gadijumi, kad cietusajiem tiek izmaksata Ipasa kompensacija, kas nav
uztverama ka kompensacija par noziedziga nodarijuma rezultata radito
kaitéjumu. Vienlaikus, lai novérstu nevienlidzibas risku nakotné, s$adai
kompensacijai jaieklaujas spéka eso$aja reguléjuma par kriminalprocesa
nodarita kaitéjuma atlidzinasanu.

¥ Kriminalprocesa un administrativo parkipumu lietvediba nodarita kaitéjuma atlidzinaSanas
likums. Pieejams: https://likumi.lv/ta/id/295926-kriminalprocesa-un-administrativo-parkapumu-
lietvediba-nodarita-kaitejuma-atlidzinasanas-likums [aplukots 01.11.2023.].

30 Sikak sk.: Strada Rozenberga K., Gurevi¢s D. Victim of Crime and the State’s Liability for the Result
of Criminal Proceedings. Law Journal of the University of Latvia, 2023, Vol. 16, pp. 60-70.
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Summary

The article looks at the artificial intelligence term and types, the artificial intelligence
software use in connection with the risks to the software users in the context of criminal liability
and the issues linked with the software use for committing intentional crime. The article also
briefly analyses the potential of artificial intelligence use in the discovery and reduction of
crime rates, for example, in delinquency prediction.

Ievads

Mausdienas pédéjo paris gadu laika nereti gan presé, gan sadzivé biezi dzir-
dam jédzienu “maksligais intelekts” (anglu val. — Al jeb artificial intelligence).
Al sistémas un algoritmi masdienas tiek izmantoti loti daudzas nozarés.! Savukart
pats AI koncepts un jédziens radies pagajusa gadsimta vida — 1950. gada britu
matematikis, datorzinatnieks un datorzinatnu pamatlicéjs (ka ari daudzu citu

' Kaprane S. Maksligais intelekts un pamattiesibu aizsardziba. Jurista Vards, 2023, Nr. 18/19
(1284/1285).
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zinatnisko disciplinu parstavis), Stenforda Universitates profesors Alans Tjirings
(Alan Turing) publicéjis rakstu Computing Machinery and Intelligence,® ieskicéjot
Al konceptu, ka arl savos darbos izstradajot ta dévéto Tjaringa testu. Nedaudz
vélak — 1956. gada - Dzons Makartijs kopa ar Dartmutas koledzas kolégiem
Dartmutas vasaras skola prezentéjis savu definiciju Al jédzienam.?

1. Allietosanas kriminaltiesiskie riski

1.1. Al sistému izmanto$anas riski to lietotajiem

Viens no Al sistému raksturojo$ajiem elementiem ir AI spé&ja autonomi ma-
cities no sistéma ievaditajiem datiem, balstoties uz jaunu ievadito informaciju,
radot jaunus algoritmus un lémumu pienemsanas modelus.* Galvenie Al poten-
cialie lietojuma virzieni aptver: masinmaci$anos; neironu tiklu un dzilo macisanos;
datu ieguvi, zinasanu atklaganu un progresivo analitiku; uz noteikumiem
balstitu modelésanu un lémumu pienemsanu u. c.> Minétais rada iespéju, ka Al
sistémas raditie jaunie dati un algoritmi bus neizskaidrojami un Al piepemtie
léemumi - neparedzami. Tas dévéts par black box jeb melnas kastes efektu® un
izraisa ievérojamu risku gan attieciba uz zaudéjumu, gan dazada veida potenciala
kaitéjuma rasanas iespéjam pasiem Al sistému raditajiem, ipa$niekiem, ka ari to
lietotajiem.”

Latvijas kriminaltiesibu sistéma, no vienas puses, saskana ar Kriminallikuma?®
1. panta pirmo dalu, personu var saukt pie kriminalatbildibas tikai tad, ja tas
istenotajam noziedzigajam nodarfjumam ir visas noziedziga nodarijuma sastava
pazimes un ja atbilstos$i Kriminallikuma 11. pantam pats noziedziga nodarijuma
subjekts var bat tikai 14 gadus vecumu sasniegusi pieskaitama fiziska persona,
savukart, saskapa ar Kriminallikuma 9.-10. pantu, pats nodarijjums izdarits ar
nodomu (ti3i) vai aiz neuzmanibas. Tadéjadi ari kriminaltiesibas pasu Al sistému,

> Turing A. Computing machines and intelligence. London: Mind, 29, 1950, pp. 433-460.

*  McCarthy J., Minsky M. L., Rochester N., Shannon C. E. Proposal for the Dartmouth summer

research project on artificial intelligence. Pieejams: http://jmc.stanford.edu/articles/dartmouth/

dartmouth.pdf [aplikots 04.12.2023.].

Zavr$nik A. Criminal justice, artificial intelligence systems, and human rights. Springer, 2020,

No. 20, pp. 567-583.

Sarker I. H. AlI-Based Modeling: Techniques, Applications and Research Issues Towards

Automation, Intelligent and Smart Systems. SN Computer Science, 2022, No. 158.

Zhang X., Liu L., Lan M., Song G., Xiao L., Chen J. Interpretable machine learning models for crime

prediction. Computers, Environment and Urban Systems, 2022, Elsevier, No. 94.

7 Yampolskiy R. V. Unpredictability of Al: On the Impossibility of Accurately Predicting All Actions
of a Smarter Agent. World Scientific. Journal of Artificial Intelligence and Consciousness, 2020,
No. 1, pp. 109-118.

$  Kriminallikums. Pieejams: https://likumi.lv/ta/id/88966-kriminallikums [aplikots 04.12.2023.].


https://link.springer.com/journal/42979

52 1. SEKCIJA. Publiskas tiestbas / Public Law

lidzigi ka civiltiesibu sféra, nevar saukt pie atbildibas, ta vieta, saskana ar
Kriminallikuma 17. pantu, pie atbildibas bas saucama persona, kas izmantojusi
Al nodarijuma izdarisana.’

Tomeér ari$ada gadijuma var rasties dazadi tiesibu jautajumi par to, vai persona,
kas AI lietojusi, vispar saucama pie atbildibas, jo, no vienas puses, pieméram,
vadot auto vai citu paaugstinatas bistamibas ierici, kaitéjums, zaudéjumi, miesas
bojajumi vai personas nave var but iestdjusies pasas Al sistémas kladas dé], ko
fiziska persona, iespéjams, nemaz nevaréja paredzét, ka ari, ja Al automatizéta
darbiba notikusi ilgstosi, fiziskajai personai veicot tikai uzraudzibas funkcijas,
persona varéja laicigi ari neparedzét nepiecieSamibu iejaukties AI vaditajas
darbibas iespéjami redzamas kladas riska vai mainiju$os aréjo apstaklu gadijuma.

Potencialie jautajumi, kas var bat izvértéjami tiesai attieciba uz Al izrai-
sitajiem negadijumiem, — ja pienemam, ka persona ir saucama pie atbildibas
par negadijumu, kur iesaistits Al, ka izskatisies kvalifikacijas subjektiva puse
nodarijumam, kas veikts, personai atrodoties pie AI vadita auto stares, auto
notriecot citu personu, ka rezultata tai nodariti miesas bojajumi vai iestajusies
personas nave? Tiesu praksé ticis atzits, ka saliktu sastavu gadijuma autovadisanas
rezultata izraisiti nodarijumi atzistami par izdaritiem ar nodomu - ti8i. Lai arl
persona parasti nevélas negativo seku iestaganos attieciba pret pasu darbibu vai
bezdarbibu materialaja sastava — celu satiksmes noteikumu parkaps$anu, parasti
konstatéjams personas nodoms, nevis neuzmaniba,'’ kaut gan juridiskaja literatara
ir ticis pausts ari pretéjs viedoklis."

Tomér Al sistému lieto$anas gadijuma izvértéjuma attieciba uz lietotaja vai
ipa$nieka sauks$anu pie atbildibas batu janem véra ari programmeétaju iesp&jamas
kladas, sistémas kladas, kuras pati fiziska persona, kas vadijusi automasinu,
sapratigi nebiitu varéjusi novérst ar laicigu reagé$anu un iejauksanos.’?> Sada
gadijuma aktuala batu ta dévétas melnas kastes ievieSana ar AI operétajiem
paaugstinatas bistamibas objektiem, lidzigi ka lidmasinam (lidojuma informacijas
ieraksts),'® tadéjadi fikséjot noteiktos datus par negadijuma iestasanas bridi un isu
bridi pirms ta iestaanas.

Krasting U, Liholaja V. Salidzinamas kriminaltiesibas. Latvija, Austrija, Sveice, Vacija. Riga:
TNA, 2006, 32. lpp.,; Latvijas Republikas Augstakas tiesas Senata 25.11.2022. lémums lieta
Nr.SKK-308/2022.Pieejams: https: //www.at.gov.lv/lv/tiesu-prakse/judikaturas-nolemumu-arhivs/
kriminallietu-departaments/hronologiska-seciba?lawfilter=0&year=2022 [aplikots 04.12.2023.].
10 Krastin$ U. Atgriezoties pie Kriminallikuma 260. panta, bet ne tikai... Jurista Vards, 2017, Nr. 18;

Krastins U. Par prettiesiskuma saistibu ar vainu kriminaltiesibas. Jurista Vards, 2021, Nr. 16.

""" Judins A. Noziedzigi nodarijumi pret satiksmes drosibu: likuma piemérosanas aktualitates. Jurista

Vards, 2016, Nr. 51.

Council of Europe. Criminal liability and AI: The example of driving automation. Feasibility
study on a future. Council of Europe instrument on artificial intelligence and criminal law. 2020,
p. 6. Pieejams: https://rm.coe.int/cdpc-2020-3-feasibility-study-of-a-future-instrument-on-ai-and-
crimina/16809f9b60 [aplikots 04.12.2023.].

Flight recorder. Encyclopedia Britannica. Pieejams: https://www.britannica.com/technology/
flight-recorder [aplikots 04.12.2023.].
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Protams, arl janem véra, ka ne Latvija, ne ASV, kur dibinats viens no $obrid
pasaulé visatpazistamakajiem elektroautomobilu razotijiem - uzpémums
“Tesla” -, $obrid nav atlauta pilniba automatizétu (fully automated) auto lietogana
uz publiskajiem celiem celu satiksmé. Ta vieta tiek izmantota autopilota opcija,
pasam autovaditdgjam uzpemoties atbildibu par auto darbibu un potencialajam
avarijam gadijuma, ja vaditajs laicigi nav iejaucies nepiecieSamibas gadijuma.
Neskatoties uz minéto, presé izskanéjusi informacija par pirmajiem notikumiem,
kad ar AT sistémas autopilotu aprikotas elektriskas automasinas vaditaji saukti pie
kriminalatbildibas par automasinu izraisitajiem negadijjumiem.'*

Amerikas Savienotajas Valstis 2022. gada bija uzsakts kriminalprocess pret
pasu elektroauto razotaju, lai izmeklétu “Teslas” paustos apgalvojumus par to, ka
uznémuma Al vaditie auto ar autopilota sistémas palidzibu “spéjot pasi vadit sevi”,
nemot véra, ka $ads apgalvojums lietotajiem var radit nepamatotu prieksstatu,
ka $adu auto iespéjams lietot bez iejauk$anas un uzraudzibas no cilvéka puses
brauksanas laika."® Tikmeér, ka presé zinots, Kina smaga negadijuma gajusi boja
novietojot stavvieta, zaudéjis kontroli par savu automasinu. Vélak vins apgalvojis,
ka sistéma nelaujot izmantot autovaditaja nospiesto bremzu pedali.'® Lai ari nav
informacijas par to, vai apgalvojums par Al sistémas traucéjumiem avarijas laika
patie$am ir patiess, minétais var kalpot par atgadinajumu agrakajai Ford Pinto lietai,
kad razotaja klusésanas dé] atbilstosi oficialajiem datiem gaja boja 25 cilveki."”

1.2. Al izmantosana ta dévéto balto apkaklisu noziegumu izdarisana

Al iespéjamais lietojums parolu un citu piekluves datu un atslégu (pieméram,
kriptovalatu atslégas kodu) generésana, liela apjoma informacijas apstradé un
analizé, deepfakes jeb Al maldino$o attélu, audio un video ierakstu, ka ari jaunas,
pamatojoties uz ievaktajiem datiem, balstitas informacijas generé$ana liecina par
iespéjam Al tikt iesaistitam noziedzigu nodarfjumu izdari$ana ne tikai neapzinati,
bet ari apzinati, tisi, ar tieSu nodomu.

14

A Tesla driver is charged in a crash involving Autopilot that killed 2 people. NPR. Pieejams:
https://www.npr.org/2022/01/18/1073857310/tesla-autopilot-crash-charges [aplikots 04.12.2023.];
A tragic family Tesla crash off a California cliff shocked rescuers. Then the doctor dad was ar-
rested for attempted murder. The Independent. Pieejams: https://www.independent.co.uk/news/
world/americas/crime/tesla-crash-pasadena-california-dharmesh-patel-b2256002.html [aplikots
04.12.2023.].

Spector M., Levine D. Exclusive: Tesla faces U.S. criminal probe over self-driving claims. Reuters.
Pieejams: https://www.reuters.com/legal/exclusive-tesla-faces-us-criminal-probe-over-self-driving-
claims-sources-2022-10-26/ [aplikots 04.12.2023.].

16 Richards L. Tesla Autopilot Crashes: With at Least a Dozen Dead, “‘Who's at Fault, Man or
Machine?’ Impakter. Pieejams: https://impakter.com/tesla-autopilot-crashes-with-at-least-a-dozen-
dead-whos-fault-man-or-machine/ [aplikots 04.12.2023.].

Grimshaw v. Ford Motor Company. American Museum of Tort Law. Pieejams: https://www.
tortmuseum.org/ford-pinto/ [aplikots 04.12.2023.].
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Sakotnéja termina Al deepfake (jeb “dzilviltojuma”) definicija: [..] attels
vai ieraksts, kas ir parliecino$i parveidots un manipuléts, lai nepareizi attélotu
kadu personu ka tadu, kas dara vai saka kaut ko tadu, kas patiesiba nav darits vai
teikts."® Lai arl uzskatams, ka $1 piedavata vardnicas definicija ir salidzino$i $aura,
minétais dod nelielu ieskatu deepfake' ki Al dzilas masinmacisanas (anglu val. -
deep automated learning) rezultata raditas informacijas lietodanas iespéjas. Al
spéju, apstradajot datus, sintétiski jeb maksligi generét jauna veida informaciju,
pieméram, fotoattélus, video vai balss ierakstus ar izmainitu originalo saturu, kas
neitralam novérotajam no malas varétu likties ticami (deepfake tehnologija), var
izmantot gan krap$anas vai izspie$anas nolaka, gan ari tadu darbibu istenosana ka
terorisms, politisko procesu ietekmésana, dezinformacija, ka ari karadarbiba (ta
déveétais informacijas kars).2

Kibernoziegumos ka tados kopuma tie§saisté ievietotas informacijas sakotnéja
autora noteik$ana parrobezu rakstura, ka ari dazadu tehnologiska rakstura niansu
dé] nereti var bat ievérojami apgratinata.”' Tikmeér pasiem nodarjjuma izdaritajiem
ir |oti plagas iespéjas pieklat saviem upuriem tie$saisté un parpemt to elektroniskas
ierices un uz tam glabatos datus, nemot véra Internet of Things jeb savstarpéji ne
tikai tie§saisté interneta tikla globali, bet ari starp dazadam iericém ar lietotaja
kontu palidzibu veidotos viedo ieri¢u savienojumus.**

Tie$saistes noziegumu atklagana nozimiga ir elektronisko pieradijumu ievak-
$ana,” nemot véra $o pieradijumu veidam raksturigas ipatnibas, kas saistitas ar
elektronisko pieradijumu pastavésanu digitala forma dazados datu neséjos, datiem
esot paklautiem dazadam izmainam, ka ari potencialas datu dzésanas iespéjam
jebkura to uzglabasanas bridi. Nozimiga ir ari tiesibsargdjoso iestazu IT jeb

Merriam-Webster dictionary. Deepfake. Pieejams: https://www.merriam-webster.com/dictionary/
deepfake#:~:text=deep%C2%B7%E2%80%8Bfake%20%CB%88d%C4%93p%2D % CB%8Cf%C4%
81k,not%20actually%20done%200r%20said [aplakots 04.12.2023.].

Helmus T. C. Artificial intelligence, deepfakes and disinformation. RAND National security research
division. 2022. Pieejams: https://www.rand.org/pubs/perspectives/PEA1043-1.html [aplikots
04.12.2023.].

Byman D. L., Gao C., Meserole C., Subrahmanian V. S. Deepfakes and international conflict.
Foreign Policy, Brookings Institution: Washington, 2023, p. 2. Pieejams: https://www.brookings.
edu/wp-content/uploads/2023/01/FP_20230105_deepfakes_international conflict.pdf [aplikots
04.12.2023.].

Lusthaus J. Cybercrime: The Industry of Anonymity. Department of Sociology. Doctoral thesis.
University of Oxford, 2016, p. 3. Pieejams: https://ora.ox.ac.uk/objects/uuid:8049d881-586d-
42ef-b56e-7¢140d396a73/download_file?file_format=application%2Fpdf&safe_filename=
Cybercrime%2B-%2BLibrary%2BSubmission.pdf&type of work=Thesis [aplitkots 04.12.2023.].
Curtis J., Oxburgh G. Understanding cybercrime in ‘real world’ policing and law enforcement. Sage.
The Police Journal: Theory, Practice and Principles, 2022; Chawki M., Wahab M. S. A. Identity
Theft in Cyberspace: Issues and Solutions. Lex Electronica, 2006, No. 1, p. 3.

» Alazab M., Khurma A. R., Awajan A., Wedyan M. Digital Forensics Classification Based on
a Hybrid Neural Network and the Salp Swarm Algorithm. Pieejams: https://www.mdpi.com/2079-
9292/11/12/1903 [aplitkots 04.12.2023.].

20

21

22



Stella Kaprane. “SWEETIE" CATBOTS UN CITI MAKSLIGA INTELEKTA PIELIETOSANAS .. 55

informacijas tehnologiju ekspertu skaita, ka ari pieejamo resursu palielinagana un
apmaciba jaunako AI aktualita$u, programmu lieto$ana un informacijas apmaina
starptautiska limeni.>*

2. Alizmantosanas iespéjas kriminaltiesibu joma

2.1. Al izmantosana delikvences paredzésanai

19. gadsimta klasiskas pozitivas kriminologijas skolas parstavji Morels
(Bénédict Augustin Morel) un Lombrozo (Cesare Lombrozo) noradija, ka delikvence
var bat mantojama. Morels attistija degeneracijas teoriju, bet Lombrozo aizstavéja
ta dévétas mantotas delikvences jeb personas tieksmes uz noziedzigu nodarjjumu
izdari$anas mantojamibu, noradot, ka dazadas genétiskas pazimes, tai skaita
personas “primitiva” (primatiem lidziga) rakstura fiziska sejas un kermena uzbive,
var liecinat par tas gariga rakstura traucéjumiem, ka ari paaugstinatu tieksmi uz
noziedzibu.

Lai gan laika gaita minétas teorijas par cilvéka kermena un sejas ka individa
aréja ietvara iesp&jamo noradi uz cilvéka tendenci uz noziedzibu tika pieraditas ka
kladainas, tomér vairaki autori nonaca pie secinajuma, ka gariga rakstura proble-
mas ir saistitas ar individa paaugstinatu tieksmi izdarit noziedzigus nodarijumus,
ka pieméru var minét kriminologa Goringa darbus (Charles Buckman Goring).>s
Neskatoties uz $o klasisko kriminologijas skolu un autoru istenotajiem neveiksmi-
gajiem méginajumiem rast konsekventu saistibu noziedzigai ricibai ar noteiktam
fiziskaja realitaté pastavo$am individa aréjam izpausmém, musdienas ir mégina-
jumi ar AI algoritmu palidzibu paredzét un péc butibas pieradit lidzigu teoriju
pareizibu.

Pieméram, Sanhajas Universitaté (Shanghai Jiao Tong University) Wu un Zhang
publikacija analizéts pétijums par Al automatiski analizétu personu sejas attéliem,
no kuram dala bija noziedznieki, savukart dala — likumpaklausigi pilsoni. Autori
pétijuma bija secindjusi, ka ar AI datu analizes algoritmu palidzibu ir iespéjams
atrast saistibu starp individu sejam un to, vai personas izdarijusas noziedzigus
nodarijumus.’® Tomér, pemot véra, ka statistiski vidusméra vaibstu un kermena

2 Fotiadis A., Stavinoha L., Zandonini G., Howden D. A data ‘black hole’: Europol ordered to
delete vast store of personal data. The Guardian, 2020. Pieejams: https://www.theguardian.com/
world/2022/jan/10/a-data-black-hole-europol-ordered-to-delete-vast-store-of-personal-data
[aplikots 04.12.2023.].

*  Goring C. B. The English Convict: A statistical study. London: H. M. S., 1913.

Wu X, Zhang X. Automated Inference on Criminality using Face Images. Shanghai Jiao Tong

University, 2016. Pieejams: https://arxiv.org/pdf/1611.04135v1.pdf [aplakots 04.12.2023.]; Wu X.,

Zhang X. Responses to Critiques on Machine Learning of Criminality Perceptions (Addendum of

arXiv:1611.04135), 2017. Pieejams: https://arxiv.org/pdf/1611.04135.pdf [aplikots 04.12.2023.].
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uzbuvi sabiedriba individi parasti uztver ka skaistu®” u. tml., minétais var ievéro-
jami ietekmét konkrétas personas spéju pelnit iztiku, veiksmigi veidot attiecibas,
ka ari kopuma ieklauties sabiedriba, tadéjadi célonsakarigi ietekméjot uzvedibu.*®

2.2.Noziedzigu nodarijumu kartésana un nakotnes noziegumu
paredzésanas iespéjas

Ta déveta predictive crime mapping jeb potencialo gaidamo nodarijumu kar-
tésana aktuala gan nodarijuma veida paredzésana, gan ta lokacijas un ari gaidamo
nodarijumu aktualitda$u paredzé$ana.” Statistikas datu savak$ana, apstradé un
atlasé, ka ari prediktivo datu ieguvé par nakotné gaidamajiem nodarijumiem var
tikt izmantoti AI neironu tikli.** Minéto informaciju var izmantot, paredzot urba-
nas noziedzibas risku, lietojot konkrétas pilsétas teritorijas, rajona analizi, to, kur
nepiecie$ama lielaka policijas spéku iesaiste, papildu videonovérosanas kameru
novieto$ana un citu uzraudzibas pasakumu isteno$ana,®" gan ari tadam nolakam
ka pilsétplano$ana.®

Datu analizé nereti rezultatu ievérojami var ietekmét tadu blakus faktoru
ietekme ka laikapstikli, gadalaiks (sezona), ielu apgaismojuma esamiba un
funkcionalitate, noteiktu lielu pasakumu norise, konkrétas valsts/teritorijas
iedzivotaju parazas un rakstura Ipatnibas u. tml,, kas jakonstaté un japaredz, lai ka
papildu datus tos ietvertu algoritma, ka ari janem véra, izdarot gala secinajumus,
kas balstiti uz apstradatajiem datiem.* Turklat, izmantojot Al apstradatos datus,
jabat uzmanigiem ar visparigu secinajumu pausanu. Pieméram, lai ari sakotnéji
dazados pétijumos secinats, ka ielu apgaismojuma lietojums visu diennakti, it Ipasi

¥ Webster M., Driskell J. E. Beauty as status. American Journal of Sociology, 1983, Vol. 89, pp. 140-

16S.

Mateju P., Raudenska P. Beauty as Capital: A Sociological Perspective. The Role of Attractiveness in

the Labor Market. International Sociology, 2018, No. 33, pp. 269-291.

¥ Dakalbab E, Talib M. A., Waraga O. A., Nassif A. B., Abbas S., Nasir Q. Artificial intelligence &
crime prediction: A systematic literature review, Elsevier, Social Sciences & Humanities Open,
2022, No. 6.

% Walczak S. Predicting Crime and Other Uses of Neural Networks in Police Decision Making. Front
Psychol,, 2021, No. 12.

' Cichosz P. Urban Crime Risk Prediction Using Point of Interest Data. The International Journal of

Geo-information, 2020, No. 9.

He J., Zheng H. Prediction of crime rate in urban neighborhoods based on machine learning.

Engineering Applications of Artificial Intelligence, 2021, Vol. 106; Jenga K., Catal C., Kar G.

Machine learning in crime prediction. Journal of Ambient Intelligence and Humanized Computing,

2023, No. 14, pp. 2887--2913.

Saed R. M., Abdulmohsin H. A. A study on predicting crime rates through machine learning and

data mining using text. The Journal of Intelligent Systems, 2023, Vol. 32.
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diennakts tumsaja laika, visparigi mazina noziegumu skaitu,** jaunakos pétijjumos
konstatéts, ka ielu apgaismojuma lieto$ana nakts laika apgaismotajas teritorijas
palielina tadu noziegumu ki auto zadziba un zadziba ar ieklasanu auto, ka ari
ipasuma vandalisma skaitu.

2.3. Al lietosana nodarijumu atklasana, prevencija un procesualu lemumu
pienemsana

Al sistému spéja masinmacisanas cela generét attélu un video formata datus
var tikt izmantota cilvéktirdzniecibas, bérnu tirdzniecibas un seksuala rakstura
nodarfjumu atklasana un prevencija, nemot véra, ka $ada veida nodarijumu upuri
nereti tiek mekléti, izmantojot tie$saistes sazinu, ka ari pasi nodarijumu izdaritaji
izmanto tie$saistes sazinu papildu grupéjumu jauno biedru piesaistei. Pieméram,
bérnu tiesibu aizsardzibas nevalstiska organizacija Terre Des Hommes 2013. gada
izmantoja botu (ar Al palidzibu generétu avataru) Sweetie,* lai atklatu tiegsaisté
darbojos$os pedofilus.

Al sistémas var tikt izmantotas arI cietu$o un aizdomas turéto personu mek-
lésana, izmantojot video analizi, sejas atpazi$anas tehnologijas, pédéjas zinamas
atraganas vietas noteik$anu u. c., analizéjot foto un videomaterialus, péc attéla re-
dzamajiem geografiskajiem nosaukumiem, ka ari sadzives priek§metiem un ékam
nosakot potencialo individa lokaciju. Al ka lielu datu apjomu analizes riks ar laiku
var klat par plasi izmantotu riku dazadu procesualo un administrativo [émumu
pienems$ana. Pieméram, likuma “Par nodokliem un nodevam™” ar 2023. gada
jaliju stajas spéka grozijumi attieciba uz automatizétu lémumu pienemsanu par
nodoklu samaksas termina sadali$anu terminos vai samaksas termina atlik$anu.
Savukart Amerikas Savienotajas Valstis $obrid tiek izmantots Arnold Foundation

3 Bernard-Butcher D. Crime in the third dimension: A study burglary patterns in a high-density
residental area. Masters thesis in Criminology. Ontario, Simon Fraser University, 1991. In: Bernard-
Butcher D. Crime in the third dimension: A study burglary patterns in a high-density residental area.
Master’s Thesis in Criminology. Ontario. Pieejams: https://core.ac.uk/download/pdf/56369009.
pdf [aplikots 04.12.2023.]; Clarke R. V. Improving Street Lighting to Reduce Crime in Residential
Areas. U. S. Department of Justice. Problem-Oriented Guides for Police Response Guides, 2008,
No. 8; Chalin A., Lerner J.,, Hansen B., Parker L. Reducing crime through environmental design:
Evidence from a randomised experiment of street lighting in New York City, 2019. Pieejams:
https://urbanlabs.uchicago.edu/attachments/e95d751f7d91d0bcfeb209ddf6adcb4296868c12/
store/cca92342e666b1ftb1c15be63b484e9b9687b57249dce44adSSea92blecO/lights 04242016.
pdf [aplikots 04.12.2023.].

% Tompson L., Steinbach R., Johnson S. D., Teh C. S., Perkins C., Edwards P., Armstrong B. Absence

of Street Lighting May Prevent Vehicle Crime, but Spatial and Temporal Displacement Remains a

Concern. Journal of Quantitative Criminology, 2023.

Schermer B., Georgieva I, Van der Hof S., Koops B. J. Legal Aspects of Sweetie 2.0. Information

Technology and Law Series, 2019, No. 21, 2019, pp. 1-94.

Par nodokliem un nodevam. Pieejams: https://likumi.lv/ta/id/33946-par-nodokliem-un-nodevam

[aplikots 04.12.2023.].
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izstradatais Public Safety Assessment algoritms potenciala individa recidiva riska
aprékinasanai, aizstajot ar to agrako drosibas naudas summu.*®

Kopsavilkums

1. Latvija atbilsto$i Kriminallikuma reguléjumam AI sistému nevar saukt
pie kriminalatbildibas, ta vieta saskapa ar Kriminallikuma 17. pantu pie
atbildibas bas saucama persona, kas izmantojusi vai pati izdarfjusi, vai
nodarijuma isteno$ana ka riku izmantojusi citu personu vai objektu, kas
atbilstosi Kriminallikuma 11. pantam pie atbildibas nav saucami, attieciba uz
tiem neizpildoties nodarijuma subjekta kritérijam.

2. Aliespé&jamais lietojums parolu un citu piekluves datu un atslégu generésana,
liela apjoma informacijas apstradé un analizé, deepfakes jeb Al maldinoso
attélu, audio un video ierakstu, ka ari citas jaunas informacijas, kas ieguta,
pamatojoties uz ievaktajiem datiem, generésana liecina par iesp&jam Al tikt
iesaistitam noziedzigu nodarfjumu iIsteno$ani ne tikai neapzinati, bet ari
apzinati, ti8i, ar tieSu nodomu noziedzigu nodarijumu izdaritajiem istenojot
dazadus nodarfjumu sastavus ar daudz plasakam iespéjam.

3. Par AI lieto$anas sekam var rasties dazadi tiesibu jautajumi, tostarp, vai
persona, kas Al ir lietojusi, vispar saucama pie atbildibas, jo, no vienas puses,
pieméram, vadot auto vai citu paaugstinatas bistamibas ierici, kaitéjums,
zaudéjumi, miesas bojajumi vai personas nave var but iestajusies pasas
AT sistémas kladas dé], ko fiziska persona, iespéjams, nemaz nevaréja pare-
dzét un laicigi iejaukties.

4. Ta ka viens no Al sistému raksturojosiem elementiem ir AI spé&ja autonomi
macities no sistéma ievaditajiem datiem, balstoties uz jaunu ievadito
informaciju, radot jaunus algoritmus un lémumu piepems$anas modelus,
Al sistémas raditie jaunie dati un algoritmi var klat neizskaidrojami un AI
pienemtie lémumi — neparedzami. Tas ir black box jeb melnas kastes efekts.
Aktuala ir ta dévétas melnas kastes ievieSana Al operétajiem paaugstinatas
bistamibas objektiem, lidzigi ka lidmasinam (lidojuma informacijas ieraksts),
fikséjot noteiktos datus par negadijuma iesta$anas bridi un isu bridi pirms ta
iestadanas.

S.  Tie$saistes noziegumu atklagana nozimiga ir elektronisko pieradijumu ievak-
$ana, nemot véra $o pieradijumu veidam raksturigas ipatnibas, kas saistitas
ar elektronisko pieradijumu pastavésanu digitala forma dazados datu neséjos,
jo dati ir paklauti dazadu izmainu, ka ari potencialas datu dzésanas iespéjam
jebkura to uzglabasanas bridi.

% Arnold Foundation. Public Safety Assessment. 2016. Pieejams: https://craftmediabucket.
s3.amazonaws.com/uploads/PDFs/PSA-Risk-Factors-and-Formula.pdf [aplitkots 04.12.2023.].
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Summary

The aim of the article is to provide an overview comprising the organisation models of judicial
review, using professor Mariolina Eliantonio’s classification, as well as to analyse the Latvian
model according to this classification. The author concludes that there is a mixed model in
Latvia regarding the separation of general courts and administrative courts. There are no
specialized administrative courts in Latvia, and there are usually three levels of courts for
administrative cases. Latvia has a mixed model of intra-administrative objection procedure:
partially mandatory and partially voluntary. Here, the law exhaustively lists the forms of public
authority’s acts and actions that can be appealed at the administrative court.

Tiesiskas valsts princips prasa nodro$inat tiesibu virsvadibu par visiem
valsts lémumiem un darbibam, lai panaktu, ka tie nav patvaligi un ir péc iespéjas
taisnigaki.! Tas nozimé, ka ari valsts parvalde ir paklauta tiesibam un ka personai,
kuras tiesibas ir aizskartas ar valsts parvaldes darbibu, ir jabut nodro$inatai
iespéjai vérsties tiesa, lai paklautu valsts parvaldes darbibu tiesas kontrolei.”
Iespéja vérsties tiesa ir galvenais efektivas privatpersonas tiesibu, tostarp ari
personas pamattiesibu, aizsardzibas lidzeklis masdienu tiesiska valsti. Ka savulaik

' Par Latvijas valsts konstitucionalajiem pamatiem un neaizskaramo Satversmes kodolu: konsti-

tucionalo tiesibu komisijas viedoklis un materiali. Riga: Latvijas Véstnesis, 2012, 108. Ipp.
2

Turpat, 132. Ipp.
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rakstija K. Diglers: “Ar $o svarigo tiesisko institatu — administrativo justiciju —
tiesiska valsts dabu savu isto izveidojumu: tiesiskas valsts princips, péc kura
administrativa darbiba ir padota likumam un ar likumu saistita, iegast realu
nozimi caur to, ka pilsonu riciba tiek nodots svarigs tiesisks lidzeklis vinu tiesibu
un interesu aizstavésanai pret varbutéjiem aizskarumiem no administrativas varas
organu puses, proti: sidziba administrativai tiesai [..].”> K. Diglers ari noradija, ka
administrativo justiciju var uzskatit par tiesiskas valsts kritériju: ja administrativa
justicija valsti ir pareizi nostadita un kartigi darbojas, tad ta ir tiesiska valsts.*

Pasaulé ir dazadi modeli, ka tiek organizéta tiesas kontrole par valsts parvaldi
un privatpersonam nodrosinata iespéja vérsties tiesa sakara ar tiesibu aizskarumu,
ko radijusivalsts parvalde. Pieméram, profesore Mariolina Eliantonio norada, ka $os
kontroles modelus var iedalit péc piecim pazimém: 1) vai valsts parvaldes darbibas
kontrolé visparéjas jurisdikcijas tiesas, kas izskata ari civillietas un kriminallietas,
vai arl valsts parvaldes darbibu kontrolei ir izveidotas ipasas administrativas
tiesas; 2) vai pastav ari specializétas administrativas tiesas; 3) cik limenu tiesas
ir paredzétas administrativo lietu izskatiSanai; 4) vai pirmstiesas apstridésana
iestadé ir brivpratiga vai obligata; S) ka tiek noteikta tiesas kompetence.® Raksta
tiks apskatiti iespéjamie tiesas kontroles organizé$anas modeli atbilsto$i $im
pazimém, sniedzot ari autores viedokli, pie kura modela pieder Latvija pastavosa
sistéma.

Juridiskaja literatara parasti vispirms pievéras tam, vai valsts parvaldes
darbibas kontrolé visparéjas jurisdikcijas tiesas vai ipasas administrativas tiesas.
K. Dislers jau 1938. gada bija noradijis, ka pastav divas galvenas administrativas
justicijas sistémas jeb modeli: anglu, kur valsts parvaldes darbibas kontrolé
visparéjas jurisdikcijas tiesas, un fran¢u, kur So kontroli isteno ipasas
administrativas tiesas. K. Di$lers Vaciju pieskaitija pie otra — fran¢u — modela.® Ari
musdienas tiek izmantots $§ads dalijjums un pie pirma modela tiek pieskaitita ne
tikai Anglija, bet ari Irija, Danija, Norvégija un Islande. Savukart otrais modelis
nereti tiek iedalits sikak: valstis, kur ir administrativas tiesas (Vacija, Austrija,
Sveice, Zviedrija, Somija), un valstis, kur ir Francijas Valsts padomei lidzigas
institacijas (Francija, Italija, Portugale un Griekija).”

Tacu praktiski ne vienmér starp $iem modeliem ir batiskas at$kiribas, jo
visparéjas jurisdikcijas tiesas var bat izveidotas specialas struktarvienibas, kas

Dislers K. Ievads administrativo tiesibu zinatné. Riga: Latvijas Universitate, 1938, 222. Ipp.

*  Dislers K. 1938, 225. Ipp.

Eliantonio M. Organisation of Judicial Review in Administrative Matters and Intra-Administrative
Objekction Procedure. In: Backes Ch., Eliantonio M. (eds.). Cases, Materials and Text on Judicial
Review of Administrative Action. Oxford, London, New York, New Delhi, Sydney: Hart Publishing,
2019, pp. 53-54.

¢ Dislers K. 1938, 225.-228. Ipp.

Della Cananea G., Andenas M. Administrative Procedure and Judicial Review: A ‘Common Core’
Research. In: Della Cananea G., Andenas M. (eds.). Judicial Review of Administration in Europe.
Oxford: Oxford University Press, 2021, p. 18.; Andenas M. EU Countries and the UK. In: Della
Cananea G., Andenas M. (eds.). Judicial Review of Administration in Europe. Oxford: Oxford
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izskata tikai administrativas lietas ipa$a procesuala kartiba, ka tas ir, pieméram,
Anglija un Velsa, kur Augstaja tiesa (High Court) ir speciala struktarvieniba —
Administrativa tiesa, kas izskata tikai administrativas lietas.® Turklat var bat ari
jaukts modelis. Ta tas ir Latvija, jo Latvija ir atsevi$ka Administrativa rajona
tiesa un atseviska Administrativa apgabaltiesa ka ipasas administrativas tiesas,
bet Augstaka tiesa ir viena ar visaptvero$u kompetenci gan administrativajas
lietas, gan civillietas, gan kriminallietas. Vienlaikus Augstakaja tiesa ir
speciala struktarvieniba — Administrativo lietu departaments, kas izskata tikai
administrativas lietas ipa$a procesuala kartiba, proti, administrativa procesa
kartiba.? Tapat Sveicg, lai gan zemakajos limenos ir atseviskas administrativas
tiesas, Federala Augstaka tiesair viena, un taja blakus struktarvienibam, kas izskata
civillietas un kriminallietas, ir ari struktarvienibas, kas izskata administrativas
lietas.!

Tiesas kontroles par valsts parvaldi organizé$anas modelus var iedalit ari
péc ta, vai valsti pastav specializétas administrativas tiesas. Pieméram, Vacija ir
specializétas administrativas tiesas: finan$u tiesas un socialas tiesas."" Savukart
Latvija, tapat ka, pieméram, Igaunija'> un Cehija,'* specializétu administrativo
tiesu nav.

Parasti valsts parvaldes kontroli isteno tris vai divu limenu tiesas. Pieméram,
Vacija ir tris limenu visparigas administrativas tiesas,'* tris limenu socialas tiesas'
un divu limenu finansu tiesas.'® Latvija, tapat ka Igaunija, administrativas lietas
skata tris limenu tiesas,” bet Lietuva ir divu limenu administrativas tiesas.'®
Savukart Cehija no 1992. gada lidz 2003. gadam bija tikai viena limena tiesas

¢ Andenas M. 2021, p. 297.

° Likuma “Par tiesu varu” 32., 35. un 43. pants. Pieejams: https://likumi.lv/ta/id/62847 [aplikots
02.12.2023.].
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administrativajam lietam.”” Cehijas Augstaka administrativa tiesa tika izveidota
vien 2003. gada péc tam, kad Cehijas konstitucionala tiesa atzina par neatbilstogu
konstitacijai Civilprocesa kodeksa dalu, kas reguléja administrativo lietu
izskati$anu tiesa, citastarp tapéc, ka, pretéji konstitacija noteiktajam, Civilprocesa
kodeksa nebija paredzéta Augstaka administrativa tiesa un administrativo
lietu izskati$ana bija paredzéta tikai viena limena tiesas — regionalajas tiesas.*
Vienlaikus janem véra, ka tiesu limenu skaits ne vienmeér sakrit ar tiesu instanc¢u
skaitu. Lai ari Administrativa procesa likuma®' ka visparéjs princips ir paredzéts, ka
administrativo lietu var skatit tris instancés, tomér vairakos likumos ir paredzéts,
ka noteiktas kategorijas lietas ir izskatamas tikai viena — pirmaja — instancé vai
divas instancés — pirmaja instancé un kasacijas instancé.”” Tapat, piemeéram,
Cehija, lai ari vispar administrativas lietas parasti tiek skatitas divas instances,
tomér atseviskas lietu kategorijas Cehijas Augstika administrativa tiesa skata ka
pirmas un vienigas instances tiesa.>?

Parasti Eiropas valstis ir paredzéta valsts parvaldes darbibu un lémumu
pirmstiesas apstridésana iestadé. Pirmstiesas apstridésanas institats tiek vértéts
dazadi - gan ka tads, kas veicina privatpersonas tiesibu efektivu aizsardzibu, gan
ari ka tads, kas to kavé. Efektivas tiesibu aizsardzibas veicinasana tiek saskatita
taja, ka persona savu stridu ar iestadi var atrisinat atrak un létak neka tiesa, turklat
iestade var parvértét arl léemumu vai darbibu lietderibu, ko tiesa savukart nevar
darit. Tapat pirmstiesas apstridésana atslogo tiesu sistému. Savukart pirmstiesas
apstridéSanu parasti uzskata par privatpersonas tiesibu aizsardzibu kavéjosu
institaitu tad, ja ap$auba to, ka valsts parvalde pati varétu labot savas kladas. Sada
gadjjuma pirmstiesas apstridésana tiek uzlikota ka papildu $kérslis piekluvei
tiesai, kas pagarina kopéjo strida risinasanas ilgumu.** Atskirigais pirmstiesas
apstridé$anas institata vértéjums, iespéjams, nosaka ari to, vai konkréta valsti
ta ir obligata vai brivpratiga. Vacija pirmstiesas apstridésana augstaka iestadé
vai taja pa$a iestadé ir obligata, ja persona vélas tiesa vérsties ar pieteikumu
par administrativa akta atcel$anu vai pieteikumu par labvéliga administrativa
akta izdoganu. Savukart citu pieteikumu gadijuma (pieméram, pieteikums par
faktiskas ricibas veik$anu vai partrauksanu, konstatésanas pieteikumi) pirmstiesas
apstridé$ana vispar netiek prasita. Niderlandé parasti pirms vér$anas tiesa
personai lémums ir jaapstrid iestadé, kas to ir pienémusi. Atseviskos gadijumos
likumos var bat paredzéts, ka lémums ir apstridams augstaka iestadé. Turpretim

The procedural guide. Pieejams: https://www.nssoud.cz/en/administrative-justice/the-procedural-

guide [aplikots 01.02.2024.].

20 Cehijas Konstitucionalas tiesas 27.06.2001. spriedums lieta Nr. PL. US 16/99. Pieejams: https://www.
usoud.cz/en/decisions/2001-06-27-pl-us-16-99-administrative-judiciary [aplikots 01.02.2024.].
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general-information [aplitkots 01.02.2024.].

¢ Eliantonio M. 2019, p. 103.



68 1. SEKCIJA. Publiskas tiesibas / Public Law

Francija pirmstiesas apstridésana ir brivpratiga, proti, persona pati var izlemt, vai
ta vélas vai nevélas izmantot $adu iespé&ju pirms vérsanas tiesa.”® Latvija attieciba
uz pirmstiesas apstridé$anu ir jaukts modelis. Ja ir augstaka iestade, tad personai
iestades lemums vai darbiba ir obligati jaapstrid augstaka iestadé. Ja tas netiek
darits, tad atbilsto$i Administrativa procesa likuma 191. panta pirmas dalas
1. punktam tas ir pamats atteikties pienemt pieteikumu. Savukart, ja augstakas
iestades nav vai ta ir Ministru kabinets, tad atbilsto$i Administrativa procesa
likuma 76. panta otrajai dalai persona var apstridét iestades Iémumu vai darbibu
taja pasa iestadg, kas pienémusi lémumu vai veikusi darbibu. Ta¢u $ada gadijjuma
apstridésana nav obligata un apstridésanas iespé&jas neizmanto$ana nav $kérslis
versties tiesa.

Autores ieskata, no efektivas privatpersonas tiesibu aizsardzibas viedokla ipasi
butisks ir tiesas kontroles organizé$anas modelu iedalijums péc ta, ka ir noteikta
tiesas kompetence. Teorétiski var izdalit divus modelus: 1) tiesas kompetence var
but noteikta visaptverosi jeb atvérta veida, paklaujot tiesas kontrolei visas valsts
parvaldes darbibas un lémumus, kas var aizskart personas tiesibas, vai 2) tiesas
kompetence var tikt noteikta izsmelo$a uzskaitijuma veida, noradot konkrétas
valsts parvaldes darbibas formas, kas ir paklautas konkrétajai tiesai.

Lidzigu iedaljjumu jau 193S. gada piedavaja ari K. Dislers. Vins noradija, ka
administrativo tiesu kompetences noteik$ana sastopamas divas sistémas: 1) tiesas
kompetences noteik$ana ar generalklauzulu; 2) enumeracijas jeb uzskaiti$anas
sistéma. Ka pieméru pirmajai sistémai K. Dislers minéja Austriju, kur bija
paredzéts, ka pilsonis var iesniegt sadzibu tiesai visos gadijumos, kad vina tiesibas
aizskar kada administrativa iestade. Savukart ka pieméru otrajai sistémai vins$
noradija Franciju un daZas Vacijas federalas zemes, kur likumos bija izsmelosi
uzskaititi visi gadijumi, kad par administrativajiem aktiem administrativaja tiesa
var iesniegt sidzibu.”® Ta¢u jaatzimé, ka starpkaru perioda tiesas kompetences
noteik$ana ar generalklauzulu noziméja to, ka likums paredzéja, ka persona var
veérsties tiesa par visiem iestazu individualajiem lémumiem jeb administrativajiem
aktiem, ja vien likuma nebija noteikts citadi. Savukart uzskaiti$anas sistéma
noziméja, ka likuma tiek uzskaitits, par kadas jomas administrativajiem aktiem
var vérsties tiesa, pieméram, stridos par medibu tiesibam, zvejas tiesibam, adens
lieto$anas tiesibam, vélésanu tiesibam, nodokliem.*”

Savukart masdienas tiesas kompetences noteik$ana ar generalklauzulu jeb
visaptvero$a, atvérta veida nozimé, ka administrativo tiesu kompetencei tiek
paklauti visi publiski tiesiskie stridi neatkarigi no iestades izmantotas valsts
parvaldes darbibas formas. Savukart uzskaitiSanas sistéma nozimé, ka likuma

»  Eliantonio M. 2019, pp. 106-111.

¢ Administrativas tiesibas. Prof. K. Diglera lasito lekciju konspektivs atreferéjums. Riga, 1935, 99. Ipp.
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Verlag von Julius Springer, 1931, S. 313-315.
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ir uzskaitits, par kadam valsts parvaldes darbibas formam persona var sadzéties
administrativaja tiesa.

Vacija masdienas atbilst pirmajam modelim jeb sistémai. Vacijas federala
Administrativa tiesas procesa likuma®® 40. panta pirmaja dala ir noteikts, ka
administrativajas tiesas var griezties ar visiem publiski tiesiskajiem stridiem,
kas nav konstitucionali tiesiski stridi, ciktal Sie stridi ar federalo likumu nav
neparprotami nodoti citai tiesai. Sa panta otraja dala vienlaikus noradits, ka
stridi par atbilstigu atlidzinajumu par kaitéjumu, ko nodarijusi publisko tiesibu
subjekti, parasti tiek izskatiti visparéjas jurisdikcijas tiesas ka civillietas. Pie pirma
modela var tikt pieskaitita ari Italija, Spanija un Apvienota Karaliste.”” Otrajam
modelim atbilst Niderlande, kur likuma ir noteikts, ka administrativajas tiesas
persona var sadzéties tikai par individualu tiesibu aktu jeb léemumu. Par parvaldes
normativajiem aktiem un faktisko ricibu persona var sudzéties visparéjas
jurisdikcijas tiesa.*® Pie $& modela var pieskaitit arl Franciju un Zviedriju.*

Ja tiesas kompetence ir noteikta izsmelo$a uzskaitijuma veida, tad pastav
risks, ka var netikt nodros$inata visaptverosa un efektiva privatpersonas aizsardziba
pret valsts parvaldi. Pieméram, Sveicé tikai no 2007. gada 1. janvara likuma ir
paredzéta iespéja vérsties tiesa par faktisko ricibu. Lidz tam tiesa varéja vérsties
tikai par administrativo aktu. Faktiskas ricibas tiesiskumu netiesi varéja parbaudit,
ja tiesa tika izskatita lieta par valsts atbildibu par kaitéjumu, kas nodarits ar
faktisko ricibu. Tacu, ka noradits juridiskaja literatara, $adam risinajumam bija
vairaki trakumi. Pirmkart, to nevaréja izmantot, ja faktiska riciba nebija radijusi
kaitéjumu. Otrkart, valsts atbildibas lieta persona varéja sapnemt atlidzinajumu
nauda, bet ne restitaciju.*> Tapat valsts atbildibas lieta nevar uzlikt pienakumu
iestadei veikt faktisko ricibu vai aizliegt uzsakt vai turpinat jau uzsaktu faktisko
ricibu. AriAustrija ilgstosi tiesas aizsardzibas pieejamiba bija atkariga no konkrétas
valsts parvaldes darbibas formas. Pamata aizsardziba tika nodro$inata pret
administrativo aktu, vélak — ari dazam citam valsts parvaldes darbibas formam,
kas saistitas ar administrativiem spaidiem, bet ne faktisko ricibu. Tikai 2012. gada
Austrijas konstitacija tika paredzéta parasta likumdevéja tiesibas likumos noteikt
personu tiesibas vérsties administrativajas tiesas par faktisko ricibu, un vélak
vairaki likumi ir groziti, $adas tiesibas paredzot.’

Verwaltungsgerichtsordnung.  Pieejams:  https://www.gesetze-im-internet.de/vwgo/index.html
[aplikots 02.12.2023.].
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Latvija Administrativa procesa likums ir konstruéts tadéjadi, ka taja ir
izsmelo$i uzskaititas tas darbibas formas, par kuram var vérsties administrativaja
tiesa. Ta 184. panta ir noradits, ka pieteikumu var iesniegt par administrativo aktu,
faktisko ricibu, publisko tiesibu ligumu, no aréja normativa akta tiesi izrieto$u
konkrétu publiski tiesisko attiecibu pastavésanu, nepastavé$anu vai to saturu,
administrativa akta izdoSanas procesa pielauta butiska procesuala parkapuma
konstatésanu. Tapat vairakos Administrativa procesa likuma pantos ir paredzéta
iespéja vérsties tiesa ar sudzibu par iestades procesualiem lémumiem un darbibam,
tostarp darbibam, kas ir vérstas uz administrativa akta piespiedu izpildi, vai tiesas
nolémuma nepienacigu vai neatbilstosu izpildi.**

Ievérojot minéto, var secinat, ka Latvija ir pieejama tiesas aizsardziba
pret plasu valsts parvaldes darbibas formu klastu. Salidzinot ar Vaciju, kur
administrativo tiesu kompetence jau ilgstosi ir noteikta atvérta veida un valsts
parvaldes darbibas, pret kuram ir nepiecieS$ams nodros$inat tiesas aizsardzibu,
ir ilgstosi tiku$as identificétas tiesu praksé un tiesibu zinatné, var konstatét,
ka Administrativa procesa likums neparedz vienigi iespé&ju sudzéties tiesa par
valsts parvaldes izdotiem normativiem aktiem. Ta¢u Administrativa procesa
likuma 104. panta tre$a dala paredz, ka administrativas tiesas var veikt netiesu
kontroli par $adiem normativiem aktiem un nodrosinat efektivu personas
tiesibu aizsardzibu gadijumos, kad $ada normativa akta piemérosanas rezultata ir
aizskartas personas tiesibas. Proti, administrativa tiesa, izskatot pieteikumu par
administrativo aktu, faktisko ricibu u. tml. un konstatéjot piemérojama valsts
parvaldes izdota normativa akta neatbilstibu Ministru kabineta noteikumiem vai
likumam, var attiecigo normu nepiemérot. Savukart, konstatéjot $ada normativa
akta neatbilstibu Latvijas Republikas Satversmei vai Latvijai saistosai starptautisko
tiesibu normai, administrativajai tiesai ir javér$as ar pieteikumu Satversmes
tiesa. Arl privatpersona Latvijas Republikas Satversmé noteikto pamattiesibu
aizskaruma gadijuma var vérsties Satversmes tiesa par $adu normativo aktu
atbilstibu augstaka juridiska spéka tiesibu normam.*

Ievérojot minéto, var secinat, ka, lai gan administrativo tiesu kompetence
Administrativa procesa likuma ir noteikta izsmelo$a uzskaitijuma veida, tomér
Latvija tiek nodrosinata visaptverosa tiesas kontrole par valsts parvaldi un lidz ar
to arl efektiva privatpersonas tiesibu, tostarp pamattiesibu, aizsardziba.

Kopsavilkums

1. Tiesas kontroles par valsts parvaldi organizé$anas modelus var iedalit
péc piecim pazimém: 1) vai valsts parvaldes darbibas kontrolé visparéjas
jurisdikcijas tiesas, kas izskata ari civillietas un kriminallietas, vai ari valsts

** Par iespéjam iesniegt sadzibu sikak sk.: Briede J., Danovskis E., Kovalevska A. 2023, 215.-217. Ipp.

3 Satversmes tiesas likuma 16. panta 3. punkts un 17. panta pirmas dalas 11. punkts. Pieejams:
https://likumi.lv/ta/id/63354 [aplikots 01.02.2024.].
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parvaldes darbibu kontrolei ir izveidotas iIpa$as administrativas tiesas;
2) vai pastav ari specializétas administrativas tiesas; 3) cik limenu tiesas
ir paredzétas o lietu izskatiSanai; 4) vai pirmstiesas apstridésana iestadé ir
brivpratiga vai obligata; 5) ka tiek noteikta tiesas kompetence.

Attieciba uz to, vai ir izveidotas ipasas administrativas tiesas, var konstatét,
ka Latvija pastav jaukts modelis, jo Latvija ir atseviska Administrativa rajona
tiesa un atsevi$ka Administrativa apgabaltiesa ka ipasas administrativas
tiesas, bet Augstaka tiesa ir viena ar kompetenci izskatit gan administrati-
vas lietas, gan civillietas, gan kriminallietas. Latvija nepastav specializétas
administrativas tiesas. Administrativas lietas Latvija parasti var tikt izskatitas
tris limenu tiesas. Arl attieciba uz pirmstiesas apstridésanu Latvija ir jaukts
modelis, jo ta ir obligata, ja ir augstaka iestade, bet brivpratiga — ja augstakas
iestades nav vai ta ir Ministru kabinets.

Latvija Administrativa procesa likuma ir izsmelosi uzskaititas tas darbibas
formas, par kuram var vérsties administrativaja tiesa. So darbibas formu
loks ir plags, un nav paredzéta iespéja vérsties administrativaja tiesa vienigi
par valsts parvaldes izdotiem normativiem aktiem. Ta¢u administrativas
tiesas var realizét netie$u kontroli par tiem un ari privatpersonas var vérsties
Satversmes tiesa, ja $adi normativie akti neatbilst Satversmei. Lidz ar to
Latvija tiek nodrosinata visaptvero$a tiesas kontrole par valsts parvaldi un ari
efektiva privatpersonas tiesibu aizsardziba.
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Summary

Article 112 of the Satversme guarantees every student the right not only to education in
general, but to an education of quality. In practice, the situations quite frequently occur, where
a student’s work is incorrectly evaluated, i.e. the grade does not correspond to the student’s
real knowledge. Meanwhile, the student’s right to appeal against the results of the evaluation
is limited. The situation described above has a significant impact on the quality of education,
as exams and tests can be prepared and evaluated in a way that does not allow the students to
demonstrate their true level of knowledge. The solution proposed by the author of the current
article is to guarantee students a broader right of access to justice and to extend the competence
of the courts in line with the right to a fair trial.

Ievads

Izglitiba ir viens no priek$noteikumiem cilvéka izvélei turpinat sevis
pilnveido$anu visa dzives laika. Tapéc izglitiba ir viens no butiskakajiem brivas
demokratiskas sabiedribas nostiprina$anas priek$noteikumiem. Tiesibas uz
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izglitibu dod individam iespé&jas veidoties ka brivai personibai un ieklauties
pilsoniskaja sabiedriba.'

Augstakajai izglitibai un zinatnei ir ne tikai butiska nozime personibas
attistiba un veidosana, ka ari personiskas labklajibas nodro$inasana, bet ta ir ari
valsts un visas sabiedribas sekmigas attistibas neatnemams prieks$noteikums.?
Lidz ar to, neskaitot bezmaksas pamatizglitibu un vidéjo izglitibu, tiek nodro$inati
dazadi atbalsta mehanismi augstakas izglitibas iega$anai. Tiesi individi ar augstako
izglitibu ir ta sabiedribas dala, kas virza valsti noteiktaja attistibas virziena, palidzot
gan valsts parvaldé, gan ari privataja sektora.

Ikviena izglitibas pakapé, tostarp ari augstskolas, ir batiski nodrosinat, lai
studenta ieguta izglitiba ir kvalitativa. Izglitibas kvalitate nav atkariga tikai no
macibspéku, literataras vai metozu kvalitates, jo viens no galvenajiem izglitibas
kvalitates noteik$anas kritérijiem ir studentu rezultati jeb vértéjumi. Butiski ir
nodrosinat, lai ikviens studenta sanemtais vértéjums objektivi atspogulotu vina
patiesas zina$anas.

Praksé ir novérots, ka parbaudijumu satura un vértésana nereti tiek pielautas
kladas, kuras ietekmé studenta iespéjas sapemt objektivu novértéjumu savam
zind$anam, tacu apstridé$anas un parsadzésanas iespéjas ir limitétas un dazos
gadijumos pat neiespé&jamas. Lidz ar to turpmak $aja raksta autors pievérsisies
tézei, ka studentu plagakas tiesibas apstridét un parsadzét parbaudijuma rezultatu
objektivi garantétu viniem kvalitativaku izglitibu.

1. Tiesibas uz kvalitativu izglitibu

Studenti vélas, lai viniem butu pieeja kvalitativai izglitibai, jo lielakoties tiesi
no izglitibas kvalitates ir atkarigs studenta talakais liktenis. Satversmes tiesa ir
atzinusi, ka Satversmes® 112. panta pirmais teikums nosaka pamattiesibas iegat
izglitibu $o tiesibu visplasakaja izpratné un ir attiecinams uz visu limenu un veidu
izglitibas programmam.*

No vienas puses, Eiropas Cilvéktiesibu tiesa attieciba uz Eiropas Cilvéka
tiesibu un pamatbrivibu aizsardzibas konvencijas® Pirma protokola 2. pantu ir
atzinusi, ka tiesibu uz izglitibu tiesiskais reguléjums var bat pakartots sabiedribas
vajadzibam un resursiem.® Tacu vienlaikus resursu trakums nevar atcelt Eiropas
Cilveéktiesibu tiesas praksé nostiprinato valsts pienakumu veikt tadus pasakumus,

' Satversmes tiesas 23.04.2019. spriedums lieta Nr. 2018-12-01, 20. punkts.

> Satversmes tiesas 07.06.2019. spriedums lieta Nr. 2018-15-01, 14.1. punkts.

3 Latvijas Republikas Satversme: LV likums. Pienemts 15.02.1922. [01.01.2019. red.].

*  Satversmes tiesas 06.05.2011. spriedums lieta Nr. 2010-57-03, 11.1. punkts.

Eiropas Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencija. Pienemta 04.11.1950. [27.06.1997.

red.].

¢ Eiropas Cilvéktiesibu tiesas 25.02.1982. spriedums lieta Campbell and Cosans v. The United Kingdom,
pieteikums Nr. 7511/76 un Nr. 7743/76, 41. punkts.
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kas uzlabo un nodrosina gan izglitibas pieejamibu, gan izglitibas kvalitati.” Ari
Satversmes tiesas praksé ir atzits, ka Satversmes 112. panta noteiktas tiesibas uz
izglitibu citstarp ietver valsts pienakumu veidot ilgtspéjigu izglitibas sistému, kas
ir spéjiga pielagoties mainigiem apstakliem, vienlaikus nodrosinot tiesibas uz
kvalitativu un ieklaujosu izglitibu.® Izglitibas likuma 3. panta $is valsts pienakums
ir nostiprinats, proti, tas paredz, ka ikvienam ir tiesibas uz kvalitativu un ieklaujosu
izglitibu.

Lidz ar to ir pamats secinadjumam, ka no Satversmes 112. panta izriet katra
studenta tiesibas ne tikai visparigi uz izglitibu, bet uz kvalitativu izglitibu.

Ka ir noradits doktrina, kvalitate ir izglitibas batiba’ un kvalitativa izglitiba
ir iespéjama tikai tad, kad ir kvalitativs katrs tas posms, ta ir nodro$inata visos
limenos un visam izglitibas procesa iesaistitajam pusém.'® Atbilsto$i pétijumam
“Par jedziena “izglitibas kvalitate” definiciju un to raksturojo$iem kvalitativajiem
un kvantitativajiem raditajiem™' viens no izglitibas kvalitates novértésanas
veidiem ir studentu un skolénu sekmiba. Parbaudijumu darbu rezultati palidz
studentam saprast vina zina$anu limeni, ka arT augstskola var noveértét, vai sniegta
izglitiba bija kvalitativa vai ne. Lai students varétu iegat patiesu savu zinasanu
novértéjumu un augstskolas sniegtas izglitibas kvalitates limeni, batiski ir
nodrosinat, ka parbaudijumi lauj studentiem uzradit savas patiesas zinaganas un
novertétajs sniegtas atbildes novérté pareizi.

2. Parbaudijumu tiesibu parkapuma ietekme
uz izglitibas kvalitati

Ja kada no posmiem, pieméram, parbaudes darba satura, norisé vai labosanas
procesa, ir klada, tad tas neatgriezeniski ietekmé izglitibas kvalitati. Protams,
var apgalvot, ka klada vértésana ietekmé tikai “ciparu”, bet zinasanas, kadas ir,
tadas ari paliek. Ta¢u autors §adam viedoklim nevar piekrist, jo izglitibas kvalitati
un studenta zinasanas janosaka ar objektiviem kritérijiem, viens no tadiem ir
vértéjums. Ja vértéjums nav pamatots, tad no studenta neatkarigi apstakli liedz
vinam sasniegt augstvértigus rezultatus, kas nakotné var ietekmét vina iespéjas
iestaties augstskola vai kada cita studiju programma, konkurét darba tirga vai
vispar turpinat studijas, jo parbaudijuma rezultatiem var but arl finansialas

Eiropas Cilvéktiesibu tiesas 10.03.2010. spriedums lieta Orsus$ and Others v. Croatia, pieteikums
Nr. 15766/03, 177. punkts.

8 Satversmes tiesas 26.05.2022. spriedums lieta Nr. 2021-33-0103, 16. punkts.

® UNESCO. Education for All Global Monitoring Report 2005: The quality imperative. Summary.
Pieejams: https://www.right-to-education.org/resource/efa-global-monitoring-report-2005-educat-
ion-all-%E2%80%93-quality-imperative [aplitkots 05.10.2023.].

10 Ibid.

Latvijas Republikas Izglitibas un zinatnes ministrija. Starpzinojums par jédziena “izglitibas kvalitate”

definiciju un to raksturojo$iem kvalitativajiem un kvantitativajiem raditajiem. Pieejams: https://

www.izm.gov.lv/lv/media/4717 /download [aplikots 10.10.2023.].
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sekas. Sis sekas nekada veida nav saistitas ar subjektivam studenta zinaganam, jo
noteicos$ais ir objektivais kritérijs. Tie$i vértéjums ir objektivais zinaganu raditajs,
tapéc ir batiski, lai vértéjums péc iespéjas atspogulo patiesas studenta zinasanas.
Viens no risindjumiem, ka nodro$inat parbaudijuma rezultata lielaku
atbilstibu studenta zinasanam, ir studenta iespéjas parsadzét parbaudijuma
rezultatus. Tadéjadi motivéts students, kurs saprot, ka vina parbaudijuma darba
ir ieviesusies kliada, varétu $o kladu ietekmét un lagt labot. Sobrid studenta
iespéjas parsudzét parbaudijuma rezultatus ir Joti limitétas, ta¢u tadas ir. Lai
saprastu, vai sadzibas iesnieg$ana varétu mainit situaciju ar izglitibas kvalitati un
palidzét atspogulot patieso studenta zinaganu novértéjumu, butiski ir pievérsties
tam, vai $1 briZa jau garantétas iespéjas iesniegt sidzibu kaut ko maina. Proti, lai
varétu apgalvot, ka sadzibas iesnieg$ana ir viens no risinajumiem, kas var garantét
izglitibas kvalitates uzlabo$anos, ir jabut ne tikai teorétiskiem apsvérumiem, bet
arl objektiviem datiem, kas norada uz to, ka pat §1 briza limitétas studenta tiesibas
iesniegt sudzibu uzlabo studenta stavokli un izglitibas kvalitates raditajus.
Pirmkart, labs piemérs ir valsts vienotais jurista kvalifikacijas eksamens,
kur jau ir paredzéta iespéja apstridét un parsadzét parbaudijuma rezultatus. Par
2023. gada vasaras sesijas eksaimena rezultatiem tika iesniegtas 78 apelacijas, no
kuram apstridésanas procesa 12 tika apmierinatas. Nav noslépums, ka iestades gana
biezi paliek pie sakotnéja lemuma, ta¢u $aja gadijuma vairak neka 15% no visam
apelacijam tika apmierinati.'* Batisks fakts ir tads, ka darbus jau sakotnéji vértéja
juristi, tiesibu nozaru profesionali, tacu tik un ta $ie augsti kvalificétie specialisti
kladijas 15% gadijumos un vélak pasi atzina savu kladu. Sobrid ir par agru runat,
kadi ir parsadzibas rezultati un vai studenti vispar izmanto $adu iespéju, talu, ja
nebutu apmierinatas sudzibas iestadé, studenti noteikti iesniegtu sadzibas tiesa
un tas batu apmierinatas. Tapéc, autora ieskatd, ir pamats secinadjumam, ka tikai
nekvalitativa vértésanas procesa dé| jauno juristu skaits tika prettiesiski samazinats
gandriz par 20%, sakotnéji tie bija 57 jaunie juristi, bet péc apelaciju izskatiSanas —
69. Sis ir uzskatams piemérs tam, ka apelacijas tiesibas uzlabo izglitibas kvalitati
un layj studentiem sanemt novértéjumu, kas atbilst vinu zinaganu limenim.
Otrkart, lai atspogulotu to, ka mainas statistikas dati, labojot skolénu
darbus, un $o darbu ir daudz vairak, salidzinajumam japievérsas 9. klases un
12. klases apelaciju izskatisanas rezultatiem par centralizétajiem eksameniem
2022./2023. macibu gada. 9. klasu skoléni pavisam iesniedza 486 apelacijas,
no kuram vértéjums ir mainits 106 gadijumos. Proti, 22% skolénu jeb katram
ceturtajam skolénam, kur§ iesniedza apelaciju, vértéjums tika prettiesiski
samazinats, tadéjadi maldigi radot prieksstatu, ka izglitibas kvalitate un skolénu
zinaganas ir zemakas, neka patiesiba tas ir. Sadas kladas nav tikai “cipariskas

2 Latvijas Republikas Tieslietu ministrija. Valsts vienota jurista profesionalas kvalifikacijas eksamena
2023. gada vasaras sesijas rezultati. Pieejams: https://www.tm.gov.lv/lv/jaunums/valsts-vienoto-
jurista-profesionalas-kvalifikacijas-eksamenu-2023-gada-vasaras-sesija-kopuma-nokartojusi-69-
studejosie [aplikots 22.10.2023.].
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neprecizitates”, tas var izraisit talejoSas sekas — skoléns, pieméram, nevarétu
iestaties kada tehnikuma vai piedalities konkursa uz iestaganos gimnazija.

12. klagu skoléni kopa iesniedza 525 apelacijas, un vértéjums ir mainits
187 gadijumos, proti, 36%. Atseviskos gadijumos statistika ir pavisam dramatiska —
latvie$u valodas optimala limena eksamena ir apmierinata S1 no 79 apelacijam
(65%), bet, pieméram, anglu valodas augstaka limena eksamena ir apmierinatas 40
no 56 apelacijam (71%)." Ja 12. klagu skoléni apelacijas iesniegtu nevis tikai par
525 darbiem, bet, pieméram, vismaz par pusi no visiem darbiem (28 108 apelacijas),
tad teorétiski pastav iespéjamiba, ka vismaz 30% no $iem darbiem (8432) rezultats
batu uzlabots. Tas nozimé, ka apelacijas iesnieg$ana neparprotami sekmeé izglitibas
kvalitati, jo atspogulo skolénu patieso zina$anu limeni un atklaj problémas, kuras
nakotné varétu noveérst, tadéjadi uzlabojot izglitibas kvalitati.

Pieaugusi cilvéki dazreiz skolas eksamenus sauc par dzives stkumu, ta¢u tam
nevar piekrist, jo, vértéjot $os parbaudijumus caur 9. vai 12. klases skoléna prizmu,
var secinat, ka tas ir viens no galvenajiem dzives izaicinajumiem, kura rezultati var
ietekmét skoléna likteni, tie$i tapéc skolénam ir batiski sanemt savam zinaganam
atbilsto$u vértéjumu neatkarigi no izglitibas posma.

Autors uzskata, ka iepriek$ minétie statistikas dati norada uz to, ka vértésanas
procesa kladas varbatiba var bat gan 15%, gan ari 71%. Tas nozimé, ka tie nav
viens vai divi gadijumi, bet vértésanas process pats par sevi paredz, ka vértétajs
médz kladities. Tapéc, apzinoties $o faktu, nav pielaujams vienkarsi ignorét to,
ka kaut vai 10% skolénu vai studentu darbs ir novértéts neatbilstosi vinu zinasanu
limenim, kas tadéjadi sniedz maldigu prieksstatu par izglitibas kvalitati kopuma
un rada neatgriezeniskas sekas pagam studentam.

3. Tiesiskas iespéjas novérst parbaudijuma tiesibu parkapumu

Laiuzlabotu izglitibas kvalitati, autors uzskata, ka Latvijas tiesibu sistéma batu
jagaranté daudz plasakas iespéjas studentiem un skoléniem apstridét un parsadzét
parbaudijumu rezultatus, ka ari paplasinat tiesas kompetenci $is kategorijas lietas.
Turpmak autors pievérsisies ties$i augstskolu studentu tiesibu problematikai,
jo $aja posma nepamatota vértéjuma riski un sekas var bat neatgriezeniskas.
Neiespéjamiba apstridét vai parsadzét parbaudijumu rezultatus ietekmé ne tikai
izglitibas kvalitati, bet ari to, vai, pieméram, students var iestaties izvélétaja studiju
programma, vai studentam ir javeic maksajums par atkartotu parbaudijumu vai
kursa atkartotu apgtsanu, vai students var pretendét uz valsts budzeta vietu un
sapemt stipendiju, vai students studiju beigas sanem vai nesanem valstiski atzitu
diplomu, vai students vispar var turpinat studijas izvélétaja studiju programma.
Tas nozimé, ka no studenta zina$anu novértéSanas ir atkariga gan izglitibas

B Valsts izglitibas satura centrs. Statistika par 2022./2023. macibu gada 9. un 12. klasu skolénu
iesniegto apelaciju skaitu par centralizéto eksamenu vértéjumiem un to izskatiSanas rezultatu.
Publiski nav pieejama.
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kvalitate, gan ari pasa studenta liktenis. Tapéc batiski ir pievérsties §i briza tiesu
praksei par studenta tiesibam iesniegt sadzibu, tiesas kompetencei, izskatot $§adu
sudzibu, ka ari pastavo$ai problematikai.

3.1. Studenta tiesibas iesniegt sidzibu par parbaudijuma vértéjumu

Atbilstosi Augstakas tiesas Senata judikatarai studentam ir tiesibas uz
objektivu vértéjumu katra parbaudes darba, tomér ne katrs parbaudes darbs ir
paklaujams tiesas kontrolei. Sadi stridi pamata ir risinami augstskolas ieksieng, jo
students ir iestadei Ipasi paklauta persona. Citads secinajums var bat gadijuma, ja
parbaudes darba vértéjums apgrutina vai izslédz personas turpmakas studijas vai
darba gaitas." Papildus tam Senats norada, ka nav saskatams, ka sekmigs vértéjums
kontroldarba pats par sevi varétu apgratinat vai izslégt turpmakas studijas.'®

Si judikatiras atzina ir nozimigaka jautajuma par studenta iespéjam iesniegt
pieteikumu tiesa, un tiesnesi vérté, vai izpildas iepriek$ minétie Senata definétie
kritériji. Augstaka tiesa studenta iespéjas vérsties tiesa ir paredzéjusi gadijumos,
ja parbaudes darba vértéjums apgratina vai izslédz personas turpmakas studijas
vai darba gaitas. Tam var piekrist, tatu nakamais Senata apgalvojums par to, ka
pozitivs vértéjums kontroldarba nevar apgrutinat studijas, ir ap$aubams.

Si briza judikatara ir nostiprinats tas, ka par pozitivu vértéjumu kontroldarba
students tiesa vérsties nevar. Autors $adu Senata apgalvojumu uzskata par ne-
pamatotu, jo ari pozitivs prettiesisks vértéjums var radit batiskas sekas studentam.
Autora viedokli pamato turpmak minétais piemérs. Students kontroldarba iegust
vértéjumu 4 (pozitivs), kas veido pusi no kursa vidéja vértéjuma. Students uzskata,
ka $is vértéjums ir prettiesisks, ta¢u apstridésanas procesa vértéjums nav uzlabots
un parsidzét apstridédanas rezultatu nevar. Sis vértéjums neap$aubami negativi
ietekméja studenta vidéjo atzimi, pabeidzot bakalaura studijas. Péc bakalaura
studijam students véléjas iestaties izvélétaja magistrantiras programma,
tacu vinam neizdevas, jo pietrika 0,1 balle, lai rangd ienemtu tadu vietu, kas
nodros$inatu studiju liguma slégsanas tiesibas. Veicot aprékinu, students konstatéja,
ka gadijuma, ja kontroldarbs batu novértéts tiesiski un students iegatu vismaz
6 balles, tad vins iegatu tiesibas noslégt studiju ligumu izvélétaja magistrantaras
programma. Sis ir uzskatims piemérs, ka pozitivs vértéjums var ietekmét studenta
Satversmé garantétas tiesibas.

Protams, var apgalvot, ka studentam vajadzéja labak studét citos priek$metos
un viss batu kartiba, bet tas nevar attaisnot to faktu, ka prettiesiska novértéjuma
dé] un tiesibu uz taisnigu tiesu ierobezojuma dé] studentam tika liegta iespéja
studét. Lidz ar to risinajums, lai $adas situacijas nerastos, ir laut studentam
parsudzét vértéjumu, kas pirmskietami ir prettiesisks un kas var aizskart studenta

' Augstakas tiesas Senata Administrativo lietu departamenta 15.12.2020. lémums lieta
Nr. A420146520, SKA - 1564/2020, S. punkts.

'S Turpat.
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subjektivas tiesibas.'® Nodrosinot $adu iespéju, tiek uzlabota izglitibas kvalitate un
students sanem vina zinaganam atbilsto$u vértéjumu.

3.2. Tiesas kompetence, izskatot studenta pieteikumu par vértéjumu

Ja studentam tomeér ir tiesibas vérsties tiesa un vina pieteikums tiek pie-
pemts izskatiSanai, “studenta prieksa ir nakamais $kérslis saistiba ar pieteikuma
izskatianu - judikatara par tiesas kompetenci, izskatot pieteikumu par par-
baudijuma rezultatu”. Augstaka tiesa norada, ka administrativo tiesu kompetencé
ir parbaudit to, vai vértéjums nav patvaligs. Tiesai, vértéjot eksamenu, japarbauda,
vai tas bija objektivs, vai bija ievérots procesualais taisnigums, vai netika parkapts
patvalas aizlieguma princips un atskirigas attieksmes aizlieguma princips, tostarp,
vai visiem pretendentiem bija vienadas iespé&jas un vienadi apstakli, ka ari tas, vai
novértéjums veikts péc tadiem pasiem kritérijiem ka paréjiem pretendentiem.
Minétais nozimé, ka tiesai nav jaizdara savs vértéjums péc batibas par to, vai
eksamena demonstrétas zinaganas, prasmes un iemanas atbilst nepiecieSamajam
prasibam.” Senits tiesas kompetenci saSaurindja lidz daZiem procesualiem
kritérijiem, aizbildinoties ar vértétaja ricibas brivibu parbaudijuma novértésanas
procesa. Pirmskietami $ads secinajums izklausas logisks un pamatots, tacu, veicot
padzilinatu analizi par $adas atzinas ra$anas pirmsakumiem, autors nonaca pie
secindjuma, ka ta ir parpemta no Vacijas priifungsrecht (parbaudijumu tiesibu)
doktrinas un $ada satura atzina Vacija bija aktuala pirms 1991. gada.’® Sis gads ir
batisks priifungsrecht attistiba, jo 1991. gada ar diviem Vacijas Federalas konsti-
tucionalas tiesas spriedumiem un ar 1992. gada Vacijas Federalas administrativas
tiesas spriedumu Vacija tika butiski mainita pieeja attieciba uz tiesas kompetenci
parbaudijumu tiesibas un aizsakas “jauna priifungsrecht éra”.

3.3. Vacijas tiesu prakses pagrieziens par tiesas kompetenci parbaudijumu
tiesibas

Lidz 1991. gada Vacijas Federalas konstitucionalas tiesas un 1992. gada Vacijas
Federalas administrativas tiesas spriedumiem Vacijas parbaudijumu tiesibas bija
vienots viedoklis par to, ka vértétajam ir plasas vértéjuma noteik$anas pilnvaras.
Veértétajs pats izvéléjas vértésanas kritérijus un pats ari noteica, vai atbilde ir vai nav
pareiza, savukart tiesas kompetencé bija parbaudit tikai procesualos aspektus."”

Plasak sk.: Kovalovs N. Studenta tiesibas parsudzét parbaudijuma rezultatus un tiesas kompetence
§1s kategorijas lietas. Magistra darbs. Latvijas Universitate, 2023.

Augstakas tiesas Senata Administrativo lietu departamenta 07.12.2020. spriedums lieta
Nr. A420155416, SKA-203/2020, 6. punkts.

18 Plagak sk.: Kovalovs N. 2023.
¥ Niehues N, Fischer E., Christoph J. Prifungsrecht. 7. Auflage, Miinchen: C. H. BECK, 2018, 1. s.
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Ta¢u 1991. gada Vacijas Federala konstitucionalad tiesa’® un Vacijas Federala
administrativa tiesa 1992. gada® atzina, ka $ada pieeja ir pretruna tiesibam uz
taisnigu tiesu, pauzot vairakas svarigas atzinas.

Tika atzits, ka vertétajs nedrikst atzit par nepareizu atbildi, kura atbilst
visparatzitam zina$anam, kas pirms parbaudijuma laika ir publicétas literatara
un kas parbaudijuma attiecigas dalas studentiem parasti ir pieejamas bez ipagam
grutibam. Tiesas kompetencé, ja nepiecie$ams, piesaistot ekspertu, ir objektivi
(atbilstosi zinatné pastavosajam viedoklim) noteikt, vai studenta sniegta atbilde
atbilst visparatzitam zinaganam.>

Tiesas kompetencé ir parbaudit ari daudzus izvélu testa jautajumus un at-
bilzu skaidribu, nosakot, vai tie§am no zinatniska viedokla pastav tikai viena ne-
apstridama atbilde un citas piedavatas atbildes ir butiski nepareizas.’

Tapat bija izmainas vértéjuma pamatojuma snieg$ana, proti, tiesa atzina,
ka tas fakts, ka neviens normativais tiesibu akts neuzliek vértétajam pienakumu
argumentét un pamatot pieSkiramo vértéjumu, nevar bat par attaisnojumu, lai
uzreiz (pirmo reizi labojot darbu) nesniegtu rakstveida pamatojumu. Studentam
saskana ar konstitaciju un tiesibam uz taisnigu tiesu ir tiesibas zinat pamatojumu.
Ja pamatojums pie vértéjuma uzreiz nav sniegts, $ads vértéjums jebkura gadijuma
ir uzskatams par prettiesisku un ir atcelams, vélaka pamatojuma snieg$ana ir
aizliegta. Ar pa$u vértéjumu nepietiek, lai noteiktu, vai parbaudijuma novértésanas
procesa nav pielauti parkapumi. Rakstisks vértéjuma pamatojums ir obligats
priek$noteikums, lai pieteicéjs varétu istenot savas tiesibas uz taisnigu tiesu.**

Vacija parbaudijumu tiesibu nozare jau vairak neka 30 gadu laika ir at-
tistijusies un ir sniegtas ari citas batiskas atzinas, kuras Latvija nav pamanitas un
vél joprojam ik dienu ietekmeé izglitibas kvalitati. Vacijas tiesam ir kompetence
par prettiesiskiem atzit daudzus studiju procesa aspektus, pieméram, dazads laiks,
lai sagatavotos parbaudijumam; nesamérigs parbaudijumam atvélétais laiks;
parbaudijuma neatbilstiba iepriek§ apgatajam témam; parbaudijuma ieklauto
jautdjumu neskaidriba; minusa punktu pieskir$ana par nepareizam atbildém.*
Gandriz katrs no $iem aspektiem Latvija vél joprojam tiek aizsargats ar noteikumu,
ka vértétajam ir ricibas briviba izvéléties vértésanas kritérijus un metodi; ricibas
briviba izlemt, vai jautajums ir korekts; ricibas briviba noteikt, cik ilgs laiks
nepiecie$§ams parbaudijumam.

¥ Vacijas Federalas konstitucionalas tiesas 17.04.1991. spriedums apvienotaja lieta Nr. BVR 419/81
un 213/83; Vacijas Federala konstitucionalas tiesas 17.04.1991. spriedums Nr. BvR 1529/84,
138/87.

*! Vacijas Federalas administrativas tiesas 09.12.1992. spriedums lieta Nr. BVerwG 6 C 3/92.

2> Vacijas Federalas konstitucionalas tiesas 17.04.1991. spriedums lieta Nr. BvR 1529/84, 138/87.
» Vacijas Federalas konstitucionalas tiesas 17.04.1991. spriedums lieta Nr. BvR 1529/84, 138/87.
* Vacijas Federalas administrativas tiesas 09.12.1992. spriedums lieta Nr. BVerwG 6 C 3/92.

% Kovalovs N. 2023.
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4. Sibriia realitate un ierosinajums

Autors uzskata, ka parbaudijumu tiesibu jautajumi ir aktuali augstskolu
studentiem, jo salidzinosi biezi notiek parkapumi. Ta¢u novecojuso atzinu dél, par
kuru atbilstibu tiesibam uz taisnigu tiesu var pastavét Saubas, bet kuras apstiprina
Augstaka tiesa, studenti jau sakotnéji nevélas iebilst pret $adiem parkapumiem.
Praksé pastav loti liela iespéjamiba, ka rajona un apgabala tiesa atsauksies uz
pastavo$o judikataru un nevértés $adus jautzjumus. Tomér, nemot véra laiku,
kameér lieta nonaks lidz Senatam, students, visticamak, jau bas pabeidzis studijas
un nebas ieintereséts procesu turpinit.

Péc autora novérojumiem, studentiem nereti ir rigtuma un netaisnibas sajuta,
sanemot vértéjumu, bet, nemot véra pastavoso judikataru, vini vienkarsi neredz
jégu parsadzét parbaudijuma rezultatus. Tapéc tiesi tiesibu doktrinas uzdevums
ir sekmét parbaudijumu tiesibu attistibu, lai studentiem butu pieejami efektivi
tiesibu aizsardzibas lidzekli un batu garantétas tiesibas ikviena parbaudijuma
sapemt savam zina$anam atbilsto$u novértéjumu.

Kopsavilkums

1. Satversmes 112. panta ir ietvertas tiesibas ne tikai visparigi uz izglitibu, bet
uz kvalitativu izglitibu. Viens no izglitibas kvalitates novértésanas veidiem ir
studentu un skolénu sekmiba. Tapéc — jo precizak parbaudijuma vértéjums
nosaka skoléna vai studenta zina$anu limeni, jo atbilsto$aks ir secinajums par
izglitibas kvalitati.

2. Statistikas dati liecina par to, ka vérté$anas procesa kladas varbatiba var
bat gan 15%, gan ari 71%. Tapéc viens no veidiem, ka var uzlabot izglitibas
kvalitati un nodrosinat to, lai vértéjums atspogulo studenta vai skoléna
patiesas zinasanas, ir garantét plagakas iespéjas studentiem un skoléniem
apstridét un parsudzét parbaudijumu rezultatus.

3. lerobezojumi apstridét vai parsudzét parbaudijumu rezultatus ietekmé
ne tikai izglitibas kvalitati, bet ari dazadas studenta subjektivas tiesibas.
Pieméram, studenta iespéjas iestaties izvélétaja studiju programma, studenta
tiesibas pretendét uz valsts budzeta vietu vai valsts budzeta stipendiju, ka ari
studenta tiesibas pabeigt studijas, sanemot diplomu.

4. Latvijas tiesu praksé ir parpnemts un vél joprojam tiek akceptéts pirms
1991. gada Vacija pastavosais uzskats par parbaudijumu tiesibam un tiesas
kompetenci, neskatoties uz to, ka vélak Vacija $is uzskats daléji ir atzits par
neatbilsto$u tiesibam uz taisnigu tiesu.

5. Nemot véra ierobezotas studentu iespéjas vérsties tiesa un ierobezoto tiesas
kompetenci, var secinat, ka $1 briza studentu iespé&jas parsudzét parbaudijumu
rezultatus butiski ietekmé izglitibas kvalitati. Parbaudijumi var tikt sagatavoti
un veértéti ta, ka studenti nespéj paradit savu patieso zinasanu limeni.
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6. Ja studentam tiktu garantétas plasakas tiesibas vérsties tiesa, ka arl tiesu
kompetence batu paplasinata atbilsto$i tiesibam uz taisnigu tiesu, tad
students spétu daudz biezak sanemt savam zinaganam atbilsto$u novértéjumu
parbaudijumos, kas pozitivi sekmétu izglitibas kvalitati.
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Summary

In the second quarter of 2023, the total number of non-EU citizens ordered to leave the territory
of a European Union Member State was 105 865. This is just the tip of the iceberg. It is almost
impossible to determine the exact number of people who no longer have, or even have had, alegal
basis to be in the European Union. The Council of the European Union alone adopted the Return
Action Programme in 2002, calling on the Member States to cooperate in the practical return
process by agreeing on common standards for the adoption of a return decision. The aim of this
publication is to examine the legal termination of illegal stay in the European Union, assessing
the timeliness of the creation of the legal framework and the possibilities of using the Schengen
Information System to protect freedom of movement.

Kopsavilkums

2023. gada otraja ceturksni kopéjais to tre$o valstu pilsonu skaits, kuriem noteikts pamest
kadas Eiropas Savienibas dalibvalsts teritoriju, bija 105 865. Un tas ir tikai aisberga redzama
dala. Precizi noteikt cilvéku skaitu, kuriem vairs nav vai nemaz nebija tiesiska pamata atrasties
Eiropas Savieniba, gandriz nav iesp&jams. Eiropas Savienibas Padome vien 2002. gada pienéma
Atgrie$anas ricibas programmu, aicinot dalibvalstis vienoties sadarbiba praktiskas atgrie$anas
procesa, vienojoties par kopéjiem standartiem atgrie$anas lémuma pienemsana. Sis publikacijas
mérkis ir izpétit nelikumigas uzturé$anas izbeig$anu tiesiska kartiba Eiropas Savieniba,
izvértéjot tiesiska regulégjuma tap$anas savlaicigumu un Sengenas informaicijas sistémas
izmantosanas iespéjas parvietosanas brivibas aizsardziba.
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Introduction

Return policy is an integral and vital component of the fight against illegal
immigration. Trafficking in human beings has become a substantial area of profit
for organised crime and, unfortunately, this has been facilitated by the diversity
of legal frameworks in the Member States, both in substantive law and procedural
law. As a result, the common legal space has for a long time failed to provide for
a uniform approach to the return, expulsion, provisional arrest and readmission
of illegally staying third-country nationals. This situation was exploited by third-
country nationals when they arrived in a European Union country, even admitting
that they would try to obtain asylum in another European country if, for example,
they were refused asylum in Latvia.'

The concept of a return decision was introduced into the European Union
law in 2008 with the adoption of the Return Directive, in fact recognising an
existing threat to one of the four fundamental freedoms. The aim of this publica-
tion is to examine the legal termination of illegal stay in the European Union,
assessing the timeliness of the creation of the legal framework and the possibili-
ties of using the Schengen Information System to protect freedom of movement.
To achieve the aim, the legal framework, case law and expert opinions will be
studied. The study addresses the following questions: Are return and expulsion
decisions the necessary means to ensure the protection of freedom of move-
ment within the EU, proportionate to the risks? How is the functionality of
the Schengen Information System being strengthened in the search for solutions
to stop illegal migration?

Freedom of movement within the European Union is one of its greatest
achievements, a fundamental value as enshrined in the basic treaties. Today,
however, it is increasingly fragile and under threat from the pressure of illegal
migration. Nowadays, the causes of illegal migration are not limited to escaping
from natural or man-made disasters.

1. Freedom of movement

Freedom of movement has been an integral part of the core values of European
economic cooperation, free movement of goods and the development of economic
integration since the Treaty of Rome in 1957. Freedom of movement was provided
for in Article 3 of the Treaty establishing the European Community. The Treaty
on the Functioning of the European Union from 2007 stipulates: “Freedom of
movement shall entail the abolition of any discrimination based on nationality
between workers in the Member States as regards employment, remuneration and
other conditions of work and employment.” Thus, freedom of movement was given

! ECHR judgment of 21 July 2015 in Case NASSR ALLAH v Latvia (application No. 66166/13).
Available in English: https://hudoc.echr.coe.int/?i=001-156425 [viewed 08.10.2023.]
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a role in economic development. In this Treaty, “freedom of movement” is as one
of the fundamental rights and economic freedoms to be ensured by the Member
States to promote economic integration and the development of a single market.

Freedom of movement, as one of the fundamental aspects of the agreement, is
enshrined in the Schengen Agreement of 14 June 198S. The first signatories of this
Agreement were Belgium, Germany, France, Luxembourg and the Netherlands,
which agreed to gradually abolish controls at their internal borders and introduce
freedom of movement for all citizens of the signatory countries, other European
Union Member States and some other countries. The Schengen Information
System was developed as a compensatory mechanism for the abolition of border
controls.

Freedom of movement is not unconditional and the legal framework provides
for the categories of persons for whom it is intended, namely: “...persons enjoying
the right of free movement under Union law means:

(a) Union citizens within the meaning of Article 20(1) TFEU, and third-
country nationals who are members of the family of a Union citizen exercising his
or her right to free movement to whom Directive 2004/38/EC of the European
Parliament and of the Council (1) applies;

(b) third-country nationals and their family members, whatever their
nationality, who, under agreements between the Union and its Member States, on
the one hand, and those third countries, on the other hand, enjoy rights of free
movement equivalent to those of Union citizens.”

Freedom of movement is a key element in achieving the objectives of
the European internal market and the European Union, and it gives citizens
the right to live, work and travel in the Member States without discrimination.

Third-country nationals, on the other hand, must comply with border
control procedures that guarantee the right of entry. In other situations, the laws
and regulations of the Member States and the European Union regulate asylum
procedures and temporary or permanent residency procedures. For a long time,
there were no uniform rules for the conditions and procedure of granting asylum
in the European Union.

For twenty-three years, freedom of movement has been threatened as third-
country nationals, voluntarily leaving their countries to resettle in the European
Union for economic reasons, have applied for asylum and refugee status.
The situation has developed in such a way that an unspecified number of people
are currently residing illegally in the European Union.

The presence of a third-country national on the territory of a Member State
who does not comply with the entry conditions of the Schengen Borders Code or
other conditions for residence or permanent stay in that Member State shall be

2 Regulation (EU) 2016/399 of the European Parliament and of the Council of 9 March 2016 on
a Union Code on the rules governing the movement of persons across borders. Available in English:
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/2uri=CELEX:02016R0399-20190611
[viewed 08.10.2023.]
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considered illegal. Residence in a Member State of the European Union is allowed
only legally, however, the real situation shows that many third-country nationals
are still present in the European Union, even though there is no a legal basis for
this anymore, or there has never been any at all.

This could include the following categories of people: persons whose residence
permit or visa has expired; persons whose residence permit or visa has been
cancelled; rejected asylum seekers; asylum seekers who have received a decision
terminating their right to asylum status; persons who have been refused entry at
the border; persons apprehended for illegal border crossing; irregular migrants
apprehended on the territory of a Member State; persons who have no right of
residence in the Member State where they are apprehended; persons staying on
the territory of a Member State for a period fixed for voluntary departure; persons
whose removal has been suspended.?

In the second quarter of 2023, the total number of non-EU citizens ordered to
leave the territory of a European Union Member State was 105 865. It was down by
5% compared with the first quarter of 2023, while an increase of 9% was observed
compared with the same period of 2022. Among the European Union Member
States, the greatest number was reported by France (34 810 persons), followed by
Germany (10 600 persons) and Greece (7 09S persons). These three European
Union Member States altogether accounted for almost half (52 505 persons) of all
third-country nationals ordered to leave during the second quarter of 2023.*

The causes of illegal immigration today are not limited to fleeing natural or
man-made disasters, as in some cases people and their fundamental rights are
used as a weapon in the hands of others. However, “but only one motive has been
singled out to denote a refugee [...] because of a well-founded fear that she or
he is being persecuted.” Therefore, persons such as victims of famine or natural
disasters without a reasonable fear of persecution should be excluded from
the category of refugees. Unfortunately, it is quite difficult to distinguish between
economic and political measures in the migrants’ country of origin, as the present-
day geopolitical events make it difficult to clarify the situation and to cooperate.

3 Commission Recommendation (EU) 2017/2338 of 16 November 2017 establishing a common
‘Return Handbook’ to be used by Member States’ competent authorities when carrying
out return-related tasks. Available in English: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX%3A32017H2338 [viewed 01.11.2023.]

Returns of irregular migrants — quarterly statistics. Eurostat, 2023. Available in English: https://
ec.europa.eu/eurostat/statistics-explained/index.php?title=Returns_of_irregular_migrants_-_
quarterly statistics#Non-EU_citizens_ordered_to_leave [viewed 01.11.2023.]

Handbook on procedures and criteria for determining refugee status and guidelines on
international protection under the 1951 convention and the 1967 protocol relating to the status
of refugees. Geneva, 2019. Available in English: https://www.unhcr.org/sites/default/files/legacy-
pdf/Sddfedc47.pdf [viewed 01.11.2023.]
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In order to highlight the extent of the challenges of migration in the EU,
the author provides a brief overview of the data on asylum applications collected
by the European Union Agency for Asylum (EUAA):

« In August 2023, EU+ Norway and Switzerland countries received some

100 000 asylum applications or an 18% increase compared to the same
month in 2022.

«  Syrians lodged by far the most applications in August 2023: more than
18 000 in total which is up by 53% compared to the same time last year.

«  Germany, France, Spain and Italy received two thirds of all applications
in the EU+ Norway and Switzerland.

«  Cyprus received the most asylum applications in August 2023 - 1 for
every 1 000 inhabitants.

« The EU+ Norway and Switzerland recognition rate, the percentage
of decisions granting either refugee status or subsidiary protection,
increased slightly — to 44%. At the end of August 2023, there were about
4.2 million beneficiaries of temporary protection of persons who fled
Ukraine following Russia’s full-scale invasion. Czechia hosted the most
beneficiaries of temporary protection — 35 for every 1 000 inhabitants.°®

The data are preliminary, because the increase in illegal migration has
necessitated changes to the legal framework’ on collecting statistical data. These
amendments were introduced only in 2020.

To protect their territory from third-country nationals entering the European
Union illegally en masse, the Member States are increasingly exercising the right to
reintroduce border controls at internal national borders. Such a decision threatens
the common values of the European Union, such as freedom, the rule of law and
security. The issue has not arisen today or yesterday, but the lack of consensus
among the Member States on asylum issues, as well as different interpretations of
the law, have alone complicated the situation. It is clear that the Member States
sharing external borders with third countries have long been in an unequal
situation with those sharing borders with the Member States of the European
Union alone, but the above data show that the most popular countries for asylum
seekers are Germany, France, Spain and Italy.

Unlike other countries of the European Union, Latvia only relatively recently
has been confronted with the issue of mass attempts to cross its borders illegally.
According to publicly disclosed data, the State Border Guard has prevented
13 000 attempts to illegally cross the state border. The situation is protracted and
criminal activities are periodically detected. In 2022, 14 criminal proceedings were
initiated in Latvia for illegal movement of a person across the state border; five

6

Latest Asylum Trends. European Union Agency for asylum, 2023. Available in English: https://
euaa.europa.eu/latest-asylum-trends-asylum [viewed 01.11.2023.]
7 Regulation (EU) 2020/851 of the European Parliament and of the Council of 18 June
2020 amending Regulation (EC) No. 862/2007 on Community statistics on migration and
international protection. Available in English: https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX:32020R0851 [viewed 01.11.2023.]
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criminal proceedings were initiated for providing an opportunity to stay illegally
in the Republic of Latvia.® The legislator’s solution to influence the situation was
to improve the provisions of the Criminal Law by establishing harsher penalties.

From 1998 to 2023, 4142 asylum seekers have applied for international
protection in Latvia. Refugee status was granted to 521 persons, and subsidiary
protection status to 621 persons.’

These data and the current situation at the external borders of the European
Union show that the number of asylum seekers will not decrease in the near
future. In his publication “The Right to International Protection in the Republic
of Latvia. Mission Possible”, E. Olsevskis points out: “the issue of asylum seekers
and refugees is a matter of granting international protection and human rights,
the epicentre of which is the human being, not the state”'* However, this view
cannot be fully supported, as migration processes are directly linked to national
policies and the ability to ensure internal order and to cooperate with third
countries on readmission.

“Millions of people across the world experience forced displacement as
a result of violent conflict, persecution, abuse of human rights, natural disasters
and deteriorating ecosystems. Recurrent cycles of displacement are frequently
explained by the intricate interaction of several underlying causes. Displaced
persons may seek refuge for themselves and their families within their home country
(internally displaced persons) or by crossing international borders (refugees).”"!
Hence, E. Ol$evskis states that “.. it would be reasonable to argue that a person
has the right to claim asylum, not the subjective right to asylum in any situation.
It is also justified and legitimate for a state to aim to protect its borders, control
migration flows and guarantee security on its territory. [...] Therefore, asylum cases
no longer are, and will no longer be an internal [political] matter to be decided
exclusively within the Ministry and its subordinate authorities.”"

2. Termination of illegal stay in the European Union

Before giving explanations what is meant by illegal residence in the European
Union, the author refers to the definitions of refugees and asylum seekers

Kriminala statistika [Criminal statistics]. Available in Latvian: https:// www.ic.iem.govlv/lv/
kriminala-statistika [viewed 11.09.2023.]

°  Patvéruma meklétaju statistika lidz 2023. gadam [Statistics of asylum seekers until 2023]. Available
in Latvian: https://www.pmlp.gov.lv/lv/patveruma-mekletaju-statistika-lidz-2023-gadam [viewed
11.09.2023.]

Olgevskis E. Tiestbas uz starptautisko aizsardzibu Latvijas Republika. Misija ir iespéjama [ The Right
to International Protection in the Republic of Latvia. Mission Possible]. Jurista Vards, 28.02.2017.,
Nr. 9 (963), 18.-24. Ipp.

Asylum report 2023. Annual Report on the Situation of Asylum in the European Union. European
Union Agency for Asylum (EUAA). Available in English: https://euaa.europa.eu/asylum-
report-2023 [viewed 01.10.2023.]

2 Olsevskis E. 2017, 18.-24. Ipp.
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formulated in international instruments. Refugee: An individual who has fled
a country due to a well-founded fear of being persecuted for reasons of race,
religion, nationality, membership of a particular social group or political opinion.
Asylum is a legal status or protection granted by a government to individuals who
are seeking refuge from persecution or harm in their home country. It is typically
offered to those who can demonstrate a well-founded fear of persecution based on
factors such as their race, religion, nationality, political opinion, or membership in
a particular social group. Asylum allows these individuals to live in the country
that grants them asylum and provides a safe haven from the threats they face in
their home country. This protection is usually granted to people who are outside
their home country and apply for asylum in another country, and it is based on
international and national laws and treaties related to refugees and asylum
seekers. 13

Refugee status or asylum may be granted to people who have been persecuted
or fear that they will be persecuted on account of race, religion, nationality, and/or
membership in a particular social group or holding a political opinion."

Irregular migration could certainly be subject to quantitative (number
of migrants), geographical (third countries concerned and the Member States
affected) and qualitative (motivation for migration) fluctuations.'*

The Schengen Borders Code lays down the conditions for crossing and
entering the external borders of the European Union.'* Under the procedural
arrangements, the main condition is that external borders may only be crossed
at border crossing points and during certain working hours. Despite the strict
border crossing regime, the external borders of the European Union are crossed
illegally by sea and land. An unspecified number of people are staying illegally in
the Member States.

Taking into account the inability of the Member States to deal separately with
the control of legal residence and the growing interest of third-country nationals
in entering the European Union illegally, it was necessary to introduce common
standards and rules on return conditions and procedures, as diverging practices
were not effective in the common legal space. Therefore, there is a clear obligation
for the Member States to ensure that the illegal stay of third-country nationals is
terminated through fair and transparent procedures.

Convention and Protocol Relating to the Status of Refugees. Available in English: https://www.
unhcr.org/media/convention-and-protocol-relating-status-refugees [viewed 01.10.2023.]
Refugees and Asylum. Available in English: https://www.uscis.gov/humanitarian/refugees-asylum
[viewed 11.10.2023.]
Communication from the Commission to the European Parliament and the Council on a More
Effective Return Policy in the European Union. Brussels, 2.3.2017 Available in English: https://
eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52017DC0200 [viewed 11.08.2023.]
¢ Regulation (EU) 2016/399 of the European Parliament and the Council of 9 March 2016 on
a Union Code on the rules governing the movement of persons across borders. Available in English:
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/2uri=CELEX:02016R0399-20190611
[viewed 21.10.2023.]
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The concept of return decision was introduced with the adoption of the Return
Directive of the European Union 2008/115/EC." This Directive was adopted in
2008 and officially published in the Official Journal of the European Union on
24 July 2008. At the time of its adoption, the concept of return decision and related
provisions were incorporated in this Directive and became the legal framework for
the return and removal of third-country nationals, respecting fundamental rights,
ensuring refugee protection and human rights. The Return Decision thus aims to
regulate and provide procedures and guarantees for the return process of irregular
migrants in accordance with the common standards of the European Union, with
particular respect for human rights.

The need for a Directive was determined by the need for clear, transparent
and at the same time fair rules on return, expulsion, coercive measures, provisional
arrest and readmission, fully respecting the human rights and fundamental
freedoms of the persons concerned. As a result, the Directive lays down the rules
that illegal stay must be terminated through a fair and transparent procedure;
supports the principle of voluntary return by including a general rule that, in
principle, a “time limit for departure” must be set; a harmonised two-stage
procedure is established, with the first stage being the adoption of a return decision
and, where appropriate, the second stage being a removal order, thus bringing
the current divergent systems of the Member States into line to a certain extent.
While ensuring respect for fundamental rights, the Directive limits the use of
coercive measures, subject to the principle of proportionality, and establishes basic
guarantees for the implementation of forced return; limits the use of provisional
arrest (maximum period of six months), subject to the principle of proportionality,
and lays down basic guarantees for its application.

Without an in-depth analysis of the entire return process, the author draws
attention to the stipulation contained in the Directive that the return decision
must comply with the following: that each case is dealt with separately; the best
interests of the child should be taken into account; family life should be taken into
account; the health of the third-country national concerned should be taken
into account; the principle of non-refoulement should be respected.

The principle of non-refoulement means that a Member State may not expel
or return a person to its territory in any way if it is likely that the person will be
subjected to persecution, the death penalty, torture or other inhuman or degrading
treatment or punishment there, even if the person is hypothetically in an irregular
migration situation. In the context of asylum, the principle of non-refoulement
includes the requirement to ensure the availability of fair and effective asylum
procedures to determine whether or not a person should be granted international

7" Directive 2008/115/EC of the European Parliament and of the Council of 16 December 2008
on common standards and procedures in Member States for returning illegally staying third-
country nationals. Available in English: https://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:32008L0115 [viewed 09.11.2023.]
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protection.' This is still the most difficult phase, where the discretion of the asylum
authority is evident. On the one hand, the strict requirement to respect human
rights and, on the other, a fair hearing, as asylum seekers in the Member States
are provided with support, social assistance, access to employment. There are still
extremely different conditions and circumstances in the Member States.

The Return Directive requires the Member States to ensure respect for
human dignity, the rights of the child, as well as respect for family life in the return
process. It also requires that access to legal aid and, where necessary, medical
care is ensured during return procedures, and that minors have access to basic
education, depending on the length of their stay.

Any third-country national staying illegally on the territory of a Member
State is subject to a return decision. Article 3(3) of the Return Directive provides
for an obligation to return voluntarily or forcibly to:

1) a country of origin of the person, or

2) a country of transit in accordance with Community or bilateral

readmission agreements or other arrangements, or

3) another third country, to which the third-country national concerned

voluntarily decides to return and in which he or she will be accepted.

The Directive provides that the Member States may adopt individual
administrative or judicial decisions or acts providing for expulsion. At the same
time, the Member States have a wide margin of discretion as to the manner
in which a return decision may be taken. For example, in Latvia Section 41 of
Immigration Law" stipulates: “If it is established that a foreigner is staying illegally
in the Republic of Latvia, the voluntary return decision shall be issued to him or
her”.

The Return Directive allows the Member States to detain irregular migrants
only under certain conditions and time limits, and it lays down rules on expulsion
and removal. There is an important aspect here that is most closely linked to
human rights — the restriction of liberty.

Article 15 of the Directive states that third-country nationals subject to
return procedures may be kept in detention only “for a short a period as possible”
and “maintained as long as removal arrangements are in progress and executed
with due diligence” if there is a risk of absconding, or if he or she is avoiding or
hampering the preparation of return or the removal process. Third-country
nationals held in detention should be treated with humanity and dignity, respecting
their fundamental rights under international and national law. Without prejudice
to initial detention by law enforcement authorities governed by national law, such
detention should normally be carried out in premises specifically designated for
that purpose.

'8 Judgment of the Supreme Court of the Republic of Latvia of 28 November 2022 in Case No. SKA-
1117/2022. Available in Latvian: https://www.tiesas.lv/tiesu-nolemumi [viewed 01.10.2023.]

! Immigration law. Available in English: https://likumi.lv/ta/id/68522-imigracijas-likums [viewed
01.10.2023.]
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The return decision must contain a statement relating to the illegality of
stay and the imposition of the obligation to return, and may additionally include
elements such as an entry ban, a period for voluntary departure, the designation of
the country of return.

3. Legal uncertainty in combating illegal immigration

Although the need for a single asylum system and a coherent approach to
combating illegal immigration were already achieved at the Tampere European
Council in 1999, the return procedures and coherence of decisions is still being
further developed. Despite the adoption of the Return Directive in 2008 and
the transposition obligation having been mostly fulfilled already in 2010, there was
no system for exchanging information on return decisions issued by the Member
States under the provisions of Directive 2008/115/EC. This meant that national
authorities were not informed of return decisions issued by other Member
States, including when migrants were detained when they were illegally moving
within the European Union or crossing the territories of the Member States.
Consequently, the Member States were forced to start the return procedure anew,
thus prolonging the illegal stay in the Member State.

Migration issues are closely linked to cross-border crime, external border
security, counter-terrorism and, given the constant trend towards increased
migration, it is of great importance to ensure timely exchange of information to
address these challenges. Nowadays, the Schengen Information System is a proven
tool for effective cooperation between immigration, police, customs and judicial
authorities in the Member States. Given that return decisions are not always
carried out voluntarily by and on behalf of the individuals, and that the use of
detention is limited, respect for human rights requires that all authorities carrying
out checks on individuals have access to information on return decisions.

The Schengen Information System is a compensatory mechanism after
the abolition of border controls and a guarantee of freedom of movement
between the Member States. The system shall record data on wanted persons,
persons who have no right to enter or stay in the Member States, missing persons,
missing children and objects that have been stolen, lost or misappropriated, in
addition to indicating the necessary action by the competent authorities to
identify the person or object concerned. In order to improve the application of
the Schengen Information System and strengthen its legal and practical capacity,
Regulation (EU) 2018/1862, Regulation (EU) 2018/1861 and Regulation (EU)
2018/1860 were adopted on 28 November 2018. The Regulations lay down rules
on the use of the system for border management, police and judicial cooperation
in criminal matters and the return of illegally staying third-country nationals.
Thus, Regulation (EU) 2018/1860 is binding for the implementation of return
decisions and aims to establish the exchange of information on return decisions
pursuant to the Directive 2008/115/EC in order to facilitate their enforcement
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and to monitor compliance with the return obligation by illegally staying third-
country nationals.

It is clear that the availability of information to the competent authorities
increases the efficiency of return decisions and consequently the likelihood
of detention. Regulation (EU) 2018/1860 extends the scope of the Schengen
Information System by introducing a new category of alerts on return decisions
and establishes new functionalities to create, update and delete return alerts.
In addition, a new function is instituted in the system to automatically notify
the issuing Member State that the time limit for voluntary departure has expired
for the alerts it has entered.

One of the most difficult phases in the return process is the identification of
a person, as they dispose of the travel documents with which they have come to
the European Union. The lack of documents hinders return and opens the way
to another country. The alerts on return decisions entered in the Schengen
Information System will make it possible to identify a person more quickly and,
accordingly, to establish what decisions have been taken in a particular case.

In transposing the requirements of Directive 2008/115/EC, Latvia exercised
its discretion under Article 2(2) and decided not to apply the provisions of
Directive 2008/115/EC to the subjects referred to in Article 2(2), it means, not to
take return decisions in cases where an alien has been refused entry or detained
for irregular crossing of an external border and has not been granted a residence
permit in a Member State. This decision was acceptable in the year of transposition
of the Directive, however, in the author’s opinion, the situation has significantly
changed and it would be necessary to enter also the information on persons who
do not obtain a residence permit in a Member State in the Schengen Information
System in the case of illegal crossing of an external border.

The return alert shall be entered in the Schengen Information System as soon
as the return decision has been issued.*

It is provided in the Regulation that the Member States may refrain from
entering return alerts in the Schengen Information System where return decisions
concern third-country nationals who are detained pending removal. However,
if third-country nationals are not detained and are not expelled, the return alert
must be entered in the Schengen Information System immediately.

The flexible definition of a return decision does not preclude the adoption of
a decision imposing a return obligation as a judgment in criminal matters and in
the context of criminal proceedings®'.

20 Regulation (EU) 2018/1860 of the European Parliament and the Council of of 28 November
2018 on the use of the Schengen Information System for the return of illegally staying third-
country national. Available in English: https://eur-lex.europa.eu/legal-content/EN/TXT/
HTML/?uri=0]J:L:2018:312:FULL [viewed 01.10.2023.]

* CJEU judgement of 6 December 2012 in Case No. C-430/11 REFERENCE for a preliminary
ruling under Article 267 TFEU from the Tribunale di Rovigo (Italy), made by decision of 15 July
2011, received at the Court on 18 August 2011, in the criminal proceedings against Md Sagor.
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Finally, it should be noted that the Member States are obliged to ensure an
effective system for monitoring forced return.

Conclusions

1.  Freedom of movement within the European Union is one of its greatest
achievements, a fundamental value as enshrined in the framework treaties.
Today, however, it is increasingly fragile and under threat from the pressure
of illegal migration. The causes of illegal migration today are not limited
to escaping from natural or man-made disasters, but a person is becoming
a weapon in the hands of others. In such situations, states have the right to
take care of internal security by legal means.

2. Return and expulsion decisions are necessary means adopted to ensure
the protection of freedom of movement within the European Union,
proportionate to the risks. It also constitutes necessary means of combating
illegal migration, where organised crime is actively involved.

3. Inthereturnprocedure, particular attention is paid to the protection of human
rights, it means that every person subject to a return decision has the right
to appeal in accordance with the procedures laid down in the national legal
system; detention is a measure of last resort and only for a limited period of
time.

4. In the search for solutions to stop irregular migration and to improve
the functionality of the Schengen Information System, three Regulations
were adopted, one of which sets out the conditions and procedures for
entering and processing information on third-country nationals subject to
return decisions. As a result, countries also developed legal provisions at
national level to identify and return illegally staying third-country nationals,
while strictly respecting fundamental rights.

S.  The Schengen Information System is an indispensable tool for the exchange
of information on return decisions taken in the Member States, which will
support the enforcement and control of the return decision, reduce abuses in
the processing of a second asylum application in another Member State.

6. Takinginto account thatareductioninirregular migration cannot be expected
in the nearest future, there is a need to improve transnational cooperation
with third countries through readmission programmes and other measures.

7. Together with the European Border and Coast Guard Agency Frontex,
other international organisations share responsibility for the enforcement of
return decisions and the respect of fundamental rights. However, the biggest
challenge is for the competent authorities at national level to identify
the persons and implement return operations. The effectiveness of a new
initiative will be assessed after a certain period of time, but it is necessary to
single out the areas of risk and address the shortcomings today.
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Summary

The possibility and necessity of using the written procedure to adjudicate a criminal case in
court of appeal became self-evident in COVID-19 emergency. The new legal and factual reality
and the convenience which it brings, naturally brings forth the question about maintaining
the possibility of judicial review of criminal proceedings in writing, in particular on the court
of appeal, in cases not covered by the Criminal Procedure Law of Republic of Latvia. This
raises the question whether, within the framework of fair proceedings, an appellate court may
adjudicate a case in written procedure, if the court proceedings of the first instance had resulted
in an acquittal.

Ievads

Ideja un nepiecie$amiba rakstveida procesa plasakai lieto$anai kriminallietu
izskatigana radas straujas Covid-19 izplatibas rezultata 2020. gada pavasari. Sadu
pieeju likumdevéjs nekavéjoties nostiprindja uz Covid-19 izplatibas parvaldibu
vérstajos normativajos tiesibu aktos. Laikam ritot, arkartas situacija par
passaprotamu kluva rakstveida procesa izmanto$anas iespéja un nepiecie$amiba.
Jauna situacija péc arkartas stavokla beigam izraisa jautdgjumu, ka tiesiska cela
saglabat iespé&jas kriminallietas rakstveida, tostarp apelacijas instancé, izskatit ari
Kriminalprocesa likuma neminétos gadijumos.
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Raksta meérkis ir isuma aplakot lidz $im nacionalo un starptautisko tiesu
praksé paustas atzinas par taisnigu procesu un $i koncepta nosacijumu ievéro$anu
apelacijas instances tiesa. Raksta tiks aplukotas situacijas, kad izlemjams par
lietas iztiesaganas veidu, rakstveida vai mutvardos, ja apelacijas instancé lieta tiek
iztiesata péc attaisnojosa pirmas instances tiesas sprieduma.

Uz lietas iztiesasanas veida izvéli attiecinamo tiesibu uz taisnigu
tiesu saturs un prakse

Kriminalprocesa likuma' 15. panta noteikts, ka ikvienam ir tiesibas uz lietas
izskati$anu taisniga, objektiva un neatkariga tiesa.

Saskana ar likuma “Par tiesu varu” 3. panta otro dalu katrai personai ir
garantétas tiesibas, lai uz pilnigas lidztiesibas pamata, atklati izskatot lietu
neatkariga un objektiva tiesa, tiktu noteiktas $is personas tiesibas un pienakumi
vai pret to vérstas apsadzibas pamatotiba, ievérojot visas taisniguma prasibas.

Saskapa ar Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencijas®
(turpmak — Eiropas Cilvéktiesibu konvencija) 6. panta pirma punkta 1. teikumu
ikvienam ir tiesibas, nosakot civilo tiesibu un pienakumu vai vinam izvirzitas
apstudzibas pamatotibu, uz taisnigu un atklatu lietas savlaicigu izskati$anu
neatkariga un objektiva likuma noteikta tiesa. Atziméjams ariEiropas Cilvéktiesibu
konvencijas Septita protokola 2. panta 1. punkta noteiktais, ka ikvienam, kuru tiesa
ir atzinusi par vainigu noziedziga nodarijuma, ir tiesibas uz vainas pieradijuma vai
soda apméra parskatisanu augstaka instancé. So tiesibu izmanto$anu, ieskaitot
izmantosanas pamatu, nosaka likums.

Eiropas Cilvéktiesibu tiesa (turpmak — ECT), skaidrojot Eiropas Cilvektiesibu
konvencijas Septita protokola 2. panta nostiprinatas tiesibas, ir atzinusi, ka tas
ir vérstas uz to, lai nodrosinatu iespéju izlabot iztiesa$ana un soda piesprie$ana
radusas nepilnibas, kas ir rezultéjusas notiesajosa sprieduma. Atbilstosi Eiropas
Cilvektiesibu konvencijai jautajumi var rasties, ja apelacijas instances tiesas
jurisdikcijai tiek liegta efektiva loma parskatit pirmas instances tiesa izskatito
kriminallietu.* Minéta sakara ir apsverams, vai procesa veids, kada apelacijas
instances tiesa var izskatit kriminallietu, minéto tiesibu tvéruma nodro$ina
efektivu apelacijas instances tiesas uzdevumu izlabot pirmas instances tiesas
procesa radusas nepilnibas. Sados apstaklos tiesibas uz efektivu parsidzibu
kriminallieta var tikt aplakotas saistiba ar taisnigas tiesas nosacljumiem apelacijas
instances tiesa.

Kriminalprocesa likums. Latvijas Vestnesis, 2005, Nr. 74.
Likums “Par tiesu varu” Latvijas Republikas Augstakas Padomes un Valdibas Zinotajs, 1993,
Nr. 1/2.
Cilvéka tiesibu un pamatbrivibu aizsardzibas konvencija. Latvijas Véstnesis, 1997, Nr. 143/144
(858/859).
* ECT 30.10.2014. spriedums lieta Shvydka v. Ukraine (iesnieguma Nr. 17888/12), S1. punkts.
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Rakstveida procesa ipatnibas no Eiropas Cilvéktiesibu konvencijas 6. panta
un ta prakses perspektivas autors ieprieks ir aplukojis.® Lai sasniegtu $i raksta
meérki, isuma tiks apkopota dala no ieprieks paustajam atzinam.

ECT ir atzinusi, ka Eiropas Cilvéktiesibu konvencijas 6. panta 1. punkts $is
konvencijas dalibvalstim neuzliek par pienakumu izveidot apelacijas vai kasacijas
instances tiesas. Tacu valstij, kas $adu instancu tiesas ir izveidojusi, ir janodrosina,
ka personam, kas $ajas tiesas stajas likuma prieksa, ir minétas konvencijas 6. panta
noteiktas pamatgarantijas.® Tiesa ir uzsvérusi, ka demokratiska sabiedriba tie-
sibas uz taisnigu tiesu ienem ievérojamu vietu, un tadé] tas nevar upurét lietderi-
guma deél.’

Lai gan Eiropas Cilvéktiesibu konvencijas 6. panta 1. punkts tiesi neuzsver,
ta priek$mets un meérkis kopuma parada, ka apsadzétajam ir tiesibas piedalities
lietas izskatiSana. Turklat $i panta 3. punkta c., d. un e. apak$punkts garanté
apsudzétajam tiesibas pasam sevi aizstavét, nopratinat lieciniekus un tiesibas uz
tulka palidzibu, ja persona neparvalda tiesas procesa lietoto valodu un tadél ir grati
saprast, ka bez personas klatbatnes procesa minétas tiesibas var tikt istenotas.®

Apsadzétas personas klatbatnei apelacijas instances tiesa, salidzinot ar lietas
izskatiSanu pirmas instances tiesd, var nebut tik iz¢kiro$a nozime. Veids, kada
Eiropas Cilvéktiesibu konvencijas 6. pants ir piemérojams apelacijas instances
tiesa, ir atkarigs no aplukojama procesa specifiskajam iezimém, tostarp pemot
véra nacionalaja tiesiskaja reguléjuma noteikto procesualo kartibu un apelacijas
instances lomu. Apstaklos, kad apelacijas instances tiesas kompetencé ietilpst
vértét faktu un tiesibu jautajumus, Eiropas Cilvéktiesibu konvencijas 6. pants ne
vienmeér nosaka tiesibas uz publisku lietas izskati$anu, vél jo mazak apsudzéta
tiesibas ierasties personiski. So jautijumu izlemj, ievérojot tai skaita procesa
specifiskas ipatnibas un veidu, kada personas tiesiskas intereses ir izklastitas un
aizsargatas apelacijas instances tiesd, un sevi$ki nemot véra tiesas izlemjamo
jautajumu batibu un to nozimi pret apsuadzéto.’

Turklat atbilsto$i ECT praksei tadu tiesvedibas procesu, kuros tiek izlemti
vienigi tiesibu, nevis faktu jautajumi, norise rakstveida var atbilst Eiropas
Cilvéktiesibu konvencijas 6. panta 1. punkta nosacijumiem pat tad, ja apelatoram
vai kasatoram nav nodrosinata iespéja personiski sniegt pieradijumus apelacijas vai

Sk.: Kulmanis O. Taisniga kriminalprocesa norise arkartas situacija. Gram.: Jauna tiesiska realitate:

izaicinajumi un risindjumi. I. Latvijas Universitates Juridiskas fakultates 8. starptautiskas zinatniskas

konferences rakstu krajums. Riga: LU Akadémiskais apgads, 2022, 192.-196. lpp.; Kulmanis O.

Rakstveida procesa iespéja kriminalprocesa, ECT perspektiva. Jurista Vards, 2023, Nr. 23 (1289).

¢ ECT 14.02.2017. spriedums lieta Hokkeling v. the Netherlands (iesnieguma Nr. 30749/12),
56. punkts

7 Turpat, sk. ari ECT 16.12.2021. spriedums lieta Yakhymovych v. Ukraine (iesnieguma Nr. 23476/15),
29. punkts; 15.10.2020. spriedums lietd Akbay and Others v. Germany (iesniegumu Nr. 40495/1S,
37273/1S,40913/15), 110. punkts.

8 ECT 14.02.2017. spriedums lieta Hokkeling v. the Netherlands, 57. punkts; 27.07.2021. spriedums
lieta X v. the Netherlands (iesnieguma Nr. 72631/17), 43. punkts.

®  Sk.: ECT 27.07.2021. spriedums lieta X v. the Netherlands, 44. punkts; 25.02.2021. spriedums lieta

Mtchedlishvili v. Georgia (iesnieguma Nr. 894/12), 31. punkts.
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kasacijas instances tiesai. Pat ja apelacijas instances tiesai ir tiesibas vértét tiesibu
un faktu jautagjumus, ECT neatzist, ka minétas konvencijas 6. pants vienmér
pieprasa publisku uzklausiS$anu neatkarigi no izlemjama jautijuma butibas.
Publiskuma nosacijums ir viens no lidzekliem, kas nodrosina uzticibu tiesam. Ta¢u
ir ari citi apsvérumi, tostarp tiesibas uz procesa pabeig$anu sapratiga termina un ar
to saistita nepiecieSamiba bez liekas kavésanas iztiesat lietas. Ta ir pemama veéra,
vértéjot nepiecie$amibu péc lietas izskati$anas klatiené ari citas tiesu instancés péc
pirmas instances tiesas.'’

Jaapelacijasinstances tiesaiir tiesibas mainit, tai skaita noteikt bargaku pirmas
instances tiesas piespriesto sodu, ki ari tiesibas ierosinat un izskatit apsvérumus par
apstudzéta personibu, raksturu un vina nodomu noziedziga nodarijuma izdarisanas
bridi, tiesvediba no apsiidzéta perspektivas atzistama par bitisku. So iemeslu dél
procesa taisniguma garantésanai ir svarigi, lai apsadzétajam tiktu nodrosinata
iespéja piedalities tiesas sédés. Eiropas Cilvéktiesibu konvencija tas dalibvalstim
paredz ricibas brivibu izvéléties atbilsto$us veidus, kados nacionalajas tiesiskajas
sistémas tiek ievérotas $is konvencijas 6. panta prasibas. ECT nosaka, vai tiek
sasniegti $aja konvencija noteiktie mérki. Jo seviski ir jakonstaté, ka nacionalajas
tiesibas noteiktie procesualie lidzekli un to piemérosanas prakse lauj apstudzétajai
personai efektivi piedalities tiesas sédés, ja vien persona nav atteikusies no $im
tiesibam vai izvairijusies no tiesas."

Ja apelacijas instances tiesai ir tiesibas vértét faktu un tiesibu jautajumus un
pilniba izlemt jautajumu par apsidzétas personas vainu vai nevainigumu, tiesa $o
jautajumu nevar izlemt, ja pieradijumi netiek tiesi novértéti apsadzéta klatbatne,
jo tada veida apsadzétais var vérst tiesas uzmanibu, ka nav izdarijis nodarijumu,
kas atzistams par noziedzigu nodarijumu.'” Attiecigi, ja apelacijas instances tiesai
tiek lagts izskatit lietu par faktu un tiesibu jautdjjumiem un vértét jautajumu
par apsudzéta vainigumu vai nevainigumu, procesa taisnigums noteic, ka tiesa
minétos jautajumus nevar izlemt, ja tiesi netiek vértétas apsadzéta liecibas par to,
ka persona vinai inkriminéto noziedzigo nodarijumu nav izdarijusi."®

ECT ir atzinusi nepiecie$amibu nodro$inat apsadzéta klatbutni apelacijas
instances tiesa situacija, kad tiesas kompetencé ir izlemt apsudzéta apstridéto
jautdjumu par vina vainigumu, ka ari neskatoties uz to, ka apsadzéta persona nav
ligusi iespéju apmeklét tiesas sédi. Sados apstaklos, lai tiesvediba un attieciga
jautajuma izlem$ana butu taisniga, apelacijas instances tiesai ir piendkums no-
droginat apsidzéta klatbatni. Sida liguma neizteik§anu nevar izmantot pret
personu.'

Lietas izskati$anas veida izvéle, ievérojot Latvijai ar Eiropas Cilvéktiesibu kon-
venciju noteiktas saistibas, galvenokart ir atkariga no izskatamas kriminallietas

0 ECT 25.02.2021. spriedums lieta Mtchedlishvili v. Georgia, 31., 32. punkts.

"' ECT 27.07.2021. spriedums lieta X v. the Netherlands, 45.—46. punkts.

2 ECT 14.02.2017. spriedums lieta Hokkeling v. the Netherlands, S8. punkts.

13 ECT 07.03.2023. spriedums lieta Stoicu v. Romania (iesnieguma Nr. 25598/18), 10. punkts.

4 ECT 22.04.2021. spriedums lieta Mirceti¢ v. Croatia (iesnieguma Nr. 30669/15), 24., 28. punkts.
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sarezgitibas, apsudzéta attieksmes un piekriSanas vienkar$ota kriminalprocesa
iztiesa$anas veida izvélei, ka ari no apsudzéta izvéles apzinati atteikties no taisnigas
tiesas izrieto$ajam garantijam, kas nosaka iztiesa$anas formu. Tapat ECT atzist,
ka apstudzétas personas klatbatne apelacijas instances tiesa, salidzinot to ar lietas
izskati$anu pirmas instances tiesa, var nebut ar tik iz§kiro$u nozimi. Veids, kada
Eiropas Cilvektiesibu konvencijas 6. pantu pieméro apelacijas instances tiesa, ir
atkarigs no vértéjama procesa specifiskajam iezimém, tostarp ievérojot nacionalaja
tiesiskaja reguléjuma noteikto procesualo kartibu un apelacijas instances tiesas lomu.

To, vai apsudzétajai personai ir tiesibas ierasties personiski, izlemj, ievérojot
tai skaita procesa specifiskas ipatnibas un veidu, kada personas tiesiskas intereses
ir izklastitas un aizsargatas apelacijas instances tiesa, sevi$ki nemot véra tiesas
izlemjamo jautajumu batibu un to nozimi pret apsuadzéto. Tapat tadu tiesvedibas
procesu, kuros tiek izlemti tikai tiesibu jautdqjumi, norise rakstveida var atbilst
Eiropas Cilvektiesibu konvencijas 6. panta 1. punkta nosacijumiem par tad, ja
apelatoram vai kasatoram nav nodros$inata iespé&ja personiski sniegt pieradijumus
apelacijas vai kasacijas instances tiesai.

Turklat lietas iztiesa$ana rakstveida parasti efektivizé lietas izskati$anas
atrumu un sekmé taisnigas tiesas principa satura ietilpsto$a elementa lietas iz-
skatianas sapratiga termina ievéro$anu. Tacu $i taisnigas tiesas apakselementa
meérka sasnieg$ana nevar tikt izvirzita par kriminalprocesa pa$mérki, proti, par
katru cenu lietu iztiesat péc iespéjas atri.

Iztiesajot kriminallietu péc batibas, ir noskaidrojami ari tadi tiesibu un
faktu jautajumi, kas Jauj izlemt Kriminalprocesa likuma 514. panta un 527. panta
noraditas izlemjamo jautajjumu kategorijas. Iztiesa$ana var bat saistita ar
atbildésanu uz vairakiem juridiski komplicétiem tiesibu un faktu jautajumiem. So
apstaklu noskaidro$ana rakstveida procesa var liegt tiesai ka procesa virzitajam
iztiesagana pilnigi uztvert visus lietai iz$kirogos jautdjumus. Sados apstaklos atra
kriminallietas izskatiSana var apgratinat vai pat kaitét tiesas sprieSanas funkcijas
atbilstosai istenosanai.

Kopsakara ar iepriek§ minétajiem taisniga procesa nosacijumiem ir aplikoja-
ma ari lietas izskati$anas veida izvéles iespéja situacija, kad pirmas instances tiesa
lieta taisijusi attaisnojosu spriedumu. Sada gadijuma, tostarp uz prokurora protesta
pamata, apelacijas kartiba tiks vértéts jautajums par attaisnojo$a sprieduma
tiesiskumu un pamatotibu. Respektivi, taja skaita jautdgjumi par apsudzéta vai-
nigumu, ka ari pieradijumu izvértéjumu lieta.

Sadas situacijas ECT atzist, ka no apsidzéta pozicijas izlemjamais jautajums
par personas vainigumu un piespriezamo sodu, ja apelacijas instances tiesa taisa
noties3josu spriedumu, ir tik batisks, ka to nav iespéjams izlemt, tiesi nevértéjot
lieta eso$os pieradijumus. Tadéjadi, neskatoties uz apstakli, ka apstudzétais neladz
vinu uzklausit vai pienemt un izskatit jaunus pieradijumus, apelacijas instances
tiesai $aja sakara ir pienakums veikt pozitivus pasakumus."

15 Sk.: ECT 09.01.2018. spriedums lieta Ghincea v. Romania (iesnieguma Nr. 36676/06), 47.,
48. punkts.
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Visparigi apelacijas instances tiesa ir tiesiga atcelt zemakas instances tiesas
attaisnojosu spriedumu, neizsaucot apsadzéto un neuzklausot vinu vai lieciniekus
klatiené, un tas pats par sevi neparkapj ar Eiropas Cilvéktiesibu konvencijas
6. panta 1. punktu noteiktas garantijas.'®

ECT prakse rada, ka tiesas vispariga pieeja, atbilstosi kurai, ja apelacijas
instances tiesai ir jurisdikcija no jauna izvértét tiesibu vai faktu jautdgjumus, kas
saistiti ar apsudzéta vainigumu vai piespriezamo sodu, vai ari abus $os jautajumus,
tiesibas uz taisnigu uzklausi$anu atbilstosi Eiropas Cilvéktiesibu konvencijas
6. panta 1. punktam, ievérojot konkrétus lietas apstaklus, ierobezo apelacijas
instances tiesu notiesat apsudzéto, ja vinu attaisnojusi zemakas instances tiesa.
Sada gadijuma janem véra, cik no apsiidzéta perspektivas nozimigs ir izlemjamais
jautajums (what is at stake for the accused), kopéjais jautajums biitu, vai apelacijas
instances tiesa var atbilsto$i taisnigai tiesai pienacigi izvértét izlemjamos
jautajumus, tiesi neizvértéjot pieradijumus, kurus personiski sniedzis apsadzétais
vai liecinieki."”

ECT prakse $aja sakara, to aplakojot kopuma atbilstosi tas kontekstam,
noskir situacijas, kuras apelacijas instances tiesa ir atcélusi attaisnojo$u spriedumu,
tie$i neuzklausot liecinieku liecibas, uz kuram balstits attaisnojo$ais spriedums,
ja tai bijusi kompetence ne tikai vértét faktu, bet ari tiesibu jautajumus, un
tade] faktiski veic jaunu faktu novértéjumu, un situacijas, kuras apelacijas in-
stances tiesa tikai nepiekrit zemakas instances tiesas sniegtajai tiesibu normu
interpretacijai vai to pieméro$anai lietd nodibinatajiem faktiem, pat ja tiesai tapat
bija kompetence vértét faktus. Pieméram, 2008. gada 10. marta sprieduma lieta
Igual Coll v. Spain ECT apsvéra, ka apelacijas instances tiesa ir ne tikai sniegusi
at$kirigu juridisko novértéjumu vai citadi piemérojusi attiecinamas tiesibu normas
faktiem, kurus nodibinajusi pirmas instances tiesa, bet gan no jauna noveértéjusi
faktus, parsniedzot tiri juridisku apsvérumu robezu. Ari2010. gada 21. septembra
sprieduma lieta Marcos Barrios v. Spain ECT atzina, ka apelacijas instances tiesa ir
sniegusi savu vértéjumu par faktu jautajumiem, proti, liecinieka liecibas ticamibu,
tadéjadi grozot pirmas instances tiesas konstatétos faktiskos apstaklus un iepemot
jaunu poziciju par tiem apstakliem, kas bija batiski, lai izlemtu jautdgjumu par
apsadzéta vainigumu.'®

Visbeidzot, ja pieradijumu tie$a izvérté$ana ir nepiecieS$ama ieprieks
izskaidroto iemeslu dé], apelacijas instances tiesai ir pienakums veikt pozitivus
pasakumus $aja sakara, neraugoties uz to, ka apstidzétais nav ieradies uz tiesas sédi,
nav ladzis atlauju vérsties tiesa vai ar sava advokata starpniecibu nav iebildis pret
jauna sprieduma taisiSanu. Pakartoti apelacijas tiesai ir jaaprobezojas ar zemakas

¢ Sk.: ECT 19.02.1996. spriedums lietd Botten v. Norway (iesnieguma Nr. 16206/90), 48. punkts;
16.07.2019. spriedums lieta Jiilius Pér Sigurbérsson v. Iceland (iesnieguma Nr. 38797/17), 34. punkts.

7 ECT 16.07.2019. spriedums lieta Juilius Pér Sigurpdrsson v. Iceland, 35. punkts.

'8 Turpat, 36. punkts.
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instances tiesas attaisnojo$a sprieduma atcel$anu un lietas nodo$anu jaunai iz-
skati$anai.”

ECT ir vértéjusi situaciju, kura apelacijas instances tiesa notiesajosu sprie-
dumu taisija, atcelot attaisnojo$u pirmas instances tiesas spriedumu. ECT kons-
tatéja, ka apelacijas instances tiesa notiesajo$u spriedumu taisija, pamatojoties
uz citadu rakstveida pieradijumu, starp apsadzétajiem A. un B. notiku$o sarunu
ierakstu un to at$ifréjumu vértéjumu, kurus pirmas instances tiesa bija nemotiveéti
noraidijusi. Turklat apsudzétais B. apelacijas instances tiesd noléma neliecinat,
tade] tiesai nebija pamata vinu nopratinat. Turklat nacionala tiesa atzina, ka pirmas
instances tiesa aizstavja klatbatné nopratinato aizstavibas liecinieku liecibas,
par kuru attiecinamibu un ticamibu nebija strida, nebija pietiekamas apsadzéta
A. attaisno$anai. ECT atzina, ka apelacijas instances tiesas jauna nostaja par lietas
iznakumam butiskajiem apstakliem un apsadzéta A. vainigumu tika pamatota ar
rakstveida pieradijumiem ka citiem apstiprino$ajiem pieradijjumiem, kurus tiesa
varéja tie$i novértét, izvértéjot starp apsadzétajiem A. un B. notikusas tik$anas
ierakstu un vairakus sarunu at$ifréjumus. Nemot véra, ka rakstveida pieradijumi
lieta bija nozimigaki par lieta eso$ajam aizstavibas liecinieku liecibam un tie pilniba
nesaskanéja ar aizstavibas poziciju, apelacijas instances tiesa pilniba istenoja savu
galveno lomu un novértéja pieradijumus. ECT atziméja, ka veids, kada pieradijumi
tiek novértéti, primari ir nacionalo tiesibu un nacionalo tiesu kompetences
jautajums. Lieta apsadzétais A. nenoradija uz citiem lietas iznakumam butiskiem
pieradijumiem, kurus apelacijas instances tiesai batu javerté. Sados apstaklos
ECT konkrétaja lieta uzsvéra nepiecie$amibu noskirt to no situacijam, kad
augstaka limena tiesas atcélusas attaisnojo$u zemakas instances tiesas spriedumu
un taisiju$as notiesdjo$u spriedumu, tie$i nenovértéjot pieradijumus lietd un
neuzklausot liecino$o personu liecibas. Tadéjadi konkrétaja lieta pret apsadzéto
personu A. kriminalprocess kopuma tika atzits par taisnigu.?

Arl Senata praksé ir atzits, ka apsadzéta tiesibas tikt uzklausitam apelacijas
instances tiesai, ja pirmas instances tiesa taisits attaisnojo$s spriedums, izvé-
loties lietas izskatiSanas procesa veidu, ir rapigi jaizvérté, vai tas nodrosinas
apsudzéta tiesibas uz taisnigu tiesu.”’ Tapat judikatara uzsvérta rakstveida
procesa ka ierobezojosa iznémuma tiesiska daba, ka ari tiesas pienakums motivét
$ada ierobezojuma pieméro$anu. Turklat tiesai, vértéjot rakstveida procesa pie-
meéro$anas iespéju, ir jakonstaté, ka pastav pamats atkapties no tiesibu uz lietas
izskatiSanu mutvardu procesa pamatprincipa ievéro$anas, nevis tas, ka nav
konstatéjams pamats tiesibu uz lietas izskatiSanu mutvardu procesa ievérosanai.
Tiesibu uz lietas izskati$anu mutvardu procesa ierobezojums ir japamato.*

¥ Sk.: ECT 16.07.2019. spriedums lieta Juilius Pér Sigurpérsson v. Iceland, 38. punkts; 07.06.2022.
spriedums lieta Centelles Mas and Others v. Spain (iesnieguma Nr. 44799/19), 18. punkts.

20 Sk.: ECT 09.11.2021. spriedums lieta Ignat v. Romania (iesnieguma Nr. 17325/16), 47.-59. punkts.
' Sk.: Senata Kriminallietu departamenta 15.07.2022. 1émums lieta Nr. SKK-6/2022, 9.1. punkts.
> Sk.: Senata Kriminallietu departamenta 21.02.2023. Iémums lieta Nr. SKK-6/2023, 6.-6.2. punkts.
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Minéta sakara atziméjams, ka Kriminalprocesa likuma apelacijas instances

tiesai nav noteiktas tiesibas aprobeZoties ar zemakas instances tiesas sprieduma
atcel$anu un lietas nosati$anu pirmas instances tiesai, pasai péc batibas neizskatot
lietu. ECT praksé nostiprinata apelacijas instances tiesas kompetence izskatit lietu
péc butibas taisniga procesa Latvijas kriminalprocesa sistéma, domajams, tiktu
ievérota, ja apelacijas instances tiesa lietu sakara ar prokurora apelacijas protestu
par attaisnojosu spriedumu skatitu mutvardu procesa, nevis rakstveida.

Kopsavilkums

Lietas iztiesa$anas iespéjas rakstveida apelacijas instances tiesa var ierobezot
konkrétas lietas apstakli, tostarp fakts, ka pirmas instances tiesa taisijusi
attaisnojo$u spriedumu. Sada gadijuma apelacijas instances tiesai uz iesniegta
apelacijas protesta pamata nav $kér$lu taisit apsudzéto personu notiesajosu
spriedumu. Sada gadijuma ir batiski nodrosinat, ka tiesa pirmas instances
tiesas nolémuma tiesiskumu un pamatotibu parbauda veida, kas atbilst
taisniga procesa garantijam, tostarp nepiecie$amibas gadijuma nodros$inot
apstdzétas personas tie$u uzklausi$anu apelacijas instances tiesa.
Kriminalprocesa likums tie$i neierobezo notiesajosa sprieduma taisiSanas
iespéju apelacijas instances tiesa rakstveida procesa, tostarp ari péc
attaisnojo$a pirmas instances tiesas sprieduma. Sada gadijuma ir janem véra,
kada ir apelacijas instances tiesa izlemjamo jautajumu butiba. Jautajumi par
personas vainiguma izlems$anu, soda veida un méra noteik$anu tiek atziti
par batisku apsidzétas personas tiesisko interesi. So jautdjumu izlemsana
atkariba no konkrétas lietas apstakliem var but saistita ar apsudzéta tieSu
uzklausiSanu. Apstaklos, kad apstdzéta uzklausiSana nav nepiecie$ama,
lietas iztiesa$ana rakstveida procesa apelacijas instances tiesa un notiesajosa
sprieduma taisi$ana var but iespéjama, ja tiek ievérotas apsudzétajai personai
noteiktas garantijas, kas izriet no taisnigas tiesas un aizstavibas tiesibam.
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Summary

The concept of the purpose of criminal proceedings in contemporary Latvian criminal procedure
has been subject to revision, as the threat of punishment has gradually assumed a central role in
the fair regulation of criminal relations. In reviewing the penal policy, the legislator’s task is not
only to target the offender, but also to remember the need to respect the rights and freedoms of
the individual. Montesquieu’s philosophy provides theoretical guidelines for implementation
of proportionate and just modification of punishment as a means of social coordination in
a democratic and legal state.

Ievads

Ikkatra nacionalaja kriminalprocesa modeli ir atrodams atskirigs, tiesi $ai
procesualajai sistémai raksturigs un lidz ar to unikals procesuala noreguléjuma
piemérosanas mérka definéjums. Transforméjoties tiesiskajai apzinai, $ai formulai
piemit tendence tapt modificétai, tapéc nereti ir veltigi vilkt paraléles starp
dazadu valstu noreguléjumos postulétajiem kriminalprocesa mérkiem, lai tadéjadi
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attaisnotu meéginajumus dazadas pakapés parpemt citd noreguléjuma struktara
rodamos tiesiskos konceptus vai institatus. Vienlaikus, vértéjot kontinentalas
Eiropas kriminalprocesa modela nacionalajos adaptéjumos nostiprinatos kri-
minalprocesa mérka formuléjumus, tiek skaidrots, ka tos visus vieno tiek$anas
nodibinat konkrétas “kriminalprocesualas pamatvértibas”, kas tiesisko konceptu
limeni ir kopéjas visam kontinenta valstim: nepiecie$amiba pie kriminalatbildibas
saukt tie$i noziedziga nodarijuma izdaritaju un pasargat nevainigu personu no
notiesaganas; pareiza Kriminallikuma normu pieméros$ana, cietu$as personas
tiesibu un tiesiski aizsargato intere$u aizsardziba un lietas izskati$ana sapratiga
termina.'

Uz $o pamatvértibu iedzivina$anu, raugoties no doktrinari atzita diskursa
perspektivas, vérsts ari patlaban definétais Latvijas kriminalprocesa mérkis,
to skaidrojot ka nepieciesamibu sekmét taisnigu kriminaltiesisko attiecibu
noregulésanu, kas cita starpa lautu sasniegt ari taisnigu materialtiesisko rezultatu.?

Kriminalprocesa mérka funkcionalas batibas Ipatniba ir §1 koncepta nemitiga
paklautiba parmainu procesam,’® kas galvenokart ir nosacita ar tiesiskas apzinas
attistibas dinamiku par individam piemito$o tiesibu saturu un to ierobezosanas
iespé&ju elastibas testé$anu. Tadéjadi §is publikacijas mérkis ir atklat Monteskjé*
politiskaja filozofija’ formulétos apsvérumus, kas saistami ar efektiva kriminalsoda
koncepta izpratni, lidz ar to savukart radot pamatu turpmakai refleksijai par
nacionalaja tiesiskaja reguléjuma vérojamajam grozijumu tendencém un uz
likumdevéja ricibas brivibu attiecinamajiem ierobeZojumiem kriminalsodu
bardzibas noteik$anas joma.

Noteikta mérka sasnieg$anai izmantota vésturiska pétniecibas metode,
salidzinos$a un doktrinaras analizes metode, aplukojot vésturiskos un masdienu
doktrinas avotus un vértéjot to saturu pétama jautajuma konteksta.

Skuczyniski P. Lawyers’ and Judges’ Dilemmas in Criminal Law. The Concept of Dilemma in Legal
and Judicial Ethics. Ed. P. Skuczynski. Warszawa: Wydawnictwo C. H. Beck, 2018, p. 168.
Strada-Rozenberga K. 1. pants. Kriminalprocesa likuma mérkis. Gram.: Kriminalprocesa likuma
komentari. A dala. Zinatniska monografija prof. Kristines Stradas-Rozenbergas zin. red. Riga: Latvijas
Vestnesis, 2019, 24. Ipp.; Meikalisa A., Strada-Rozenberga K. Kriminalprocesa izpratne, mérkis un
kriminalprocesa tiesibu avoti. Gram.: Meikali$a A., Strada-Rozenberga K. Kriminalprocess. Raksti.
2005-2010. Riga: Latvijas Véstnesis, 2010, 35.-36. Ipp.

3 Strada-Rozenberga K. Kriminalprocess. Pieejams: https://enciklopedija.lv/skirklis/4088 [aplikots

30.10.2023.].

# Sarls Lui de Sekonda, Labrédas un Monteskjé barons (Charles Louis de Secondat, baron de La Bréde
et de Montesquieu, 1689-1755) — fran¢u apgaismibas filozofs un literats. Heron C. D. Introduction to
the History of Jurisprudence. London: J. W. Parker and Son, 1860, pp. 639-658.

Sis nostadnes mekléjamas gan “Persiesu véstulés” (Lettres persanes, 1721), gan “Par likumu garu”
(De l'esprit des lois, 1748), tomér pédéjais darbs uzskatams par hronologisku turpinajumu pirmajam,
tadéjadi turpinot vienotu un konsekventu Monteskjé skatijumu par kriminaltiesibam — galvenokart
materialtiesiska dimensija, bet neapejot procesualtiesiskos jautajumus. Maestro T. M. Voltaire and
Beccaria as Reformers of Criminal Law. New York: Columbia University Press, 1942, p. 23. Sk. ari:
Esmein A. History of Continental Criminal Procedure with Special Reference to France. Boston:
Little, Brown, and Company, 1913, p. 362.
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Efektivitate — vai conditio sine qua non kriminalprocesa?

Efektiva Kriminallikuma normu pieméro$ana ir viens no Latvijas krimi-
nalprocesa modela praktiskas isteno$anas mérka formali atzitajiem pamatele-
mentiem. Lai gan disputi par “kriminaltiesiskas efektivitates” jédziena piepil-
difanu ar saturu nav vainagojusies ar universalu konsensu raiso$u slédzienu,
materialajas kriminaltiesibas minétajam jédzienam piedévéta tiesibu normas
rezultativitates un faktiskas realizéjamibas nozime,® kas saistima ar iespé&ju kri-
minalprocesa nosléguma, ja tas rezultéjas ar personas vainas konstatéjumu,
saukt pie kriminalatbildibas konkrétu par vainigu atzito personu un piespriest
tai kriminalsodu, kas aizsargatu sabiedribas drosibu, atjaunotu taisnigumu, re-
socializétu personu un vienlaikus sasniegtu ari generalas prevencijas mérkus. Ta¢u
Latvijas Republikas Senata Kriminallietu departamenta vértéjuma Kriminal-
likuma normu piemérosanas efektivitate saistama ari ar tadas procesualas kartibas
noteik$anu, kas vérsta uz iespéjami lietderigaku’ resursu izlietojumu.® So uzskatu
apkopojums lauj secinat, ka efektivu vainigas personas sodi$anu ir iespéjams
realizét tikai tada kriminalprocesualaja kartiba, ja vienlaikus tiek ievérotas
relevantas, uz kriminalprocesu attiecinamas tiesiskuma un taisniguma nostadnes,
kas noskaidrojamas, konkretizéjot kriminalprocesa mérka saturu.

Laikposma péc visa Eiropa vérojamas geopolitiskas situacijas saasinaganas
Kriminallikuma grozijumus, kas tapusi Latvija, raksturo likumdevéja tendence
butiski parskatit Kriminallikuma Sevi$kas dalas normu sankcijas paredzétos
soda veidus un apméru, kada sodu iespéjams piespriest, tadéjadi parvértéjot no-
darfjuma smagumu jeb cietu$o un sabiedribas intere$u apdraudéjuma raksturu un
kaitiguma pakapi. Sodu politikas revizijas vektors $obrid ir vérsts gan uz tadiem
noziedzigiem nodarfjumiem, kas apdraud Latvijas iek$éjo un aréjo drosibu,’
gan uz tiem, kas, pieméram, saistiti ar vardarbibas piedraudéjumu vai ar ilgstosi
novarta atstatu socialo problému radito seku minimizésanu,'® virkné noziedziga
nodarijuma sastavu palielinot soda piedraudéjuma maksimalas robezas.

No vienas puses, centieni ar korektiviem likumdo$anas pasakumiem rast
risindjumu pret tiem sabiedribas un valsts intereSu apdraudéjuma avotiem,

¢ Liholaja V. Par kriminaltiesisko normu efektivitati. Latvijas Véstnesis, 1997, Nr. 116/118. Pieejams:

https://www.vestnesis.lv/ta/id/43442 [aplikots 30.10.2023.].

Lietderigs — tads, kas ir lietojams, izmantojams noteiktam mérkim, noteiktai situacijai; tads, kas rada

labumu. Latvie$u literaras valodas vardnica. 4. séjums. Riga: Zinatne, 1980, 686. Ipp.

& Latvijas Republikas Senata Kriminallietu departamenta 30.08.2022. lémums lieta SKK-267/2022,
9.1. punkts.

Latvijas Valsts prezidenta Edgara Rinkévita 2023. gada 27. septembra pazinojums Nr. 12 “Par
likumprojektu “Grozijumi Kriminallikuma™, Pieejams: https://www.president.lv/lv/media/95436/
download?attachment [aplikots 15.10.2023.]; 2023. gada S. oktobra likums “Grozijumi Kriminal-

likuma”. Latvijas Veéstnesis, 2023, Nr. 197.

Matule S., Lielbriede L. Generalprokurors: prokurora pieejai un domasanai ir jabat tadai pasai ka
tiesnesim. Jurista Vards, 2023, Nr. 39 (1305), 6.-13. Ipp.; Helmane I. Par sé3anos pie stiires reibuma
piespriez ari cietumsodus. Pieejams: https://lvportals.lv/norises/353386-par-sesanos-pie-stures-
reibuma-piespriez-ari-cietumsodus-2023 [aplakots 15.10.2023.].
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kuru raditais kaitéjums sasniedz noziedziguma slieksni, ir sekméjama valsts
reakcija, tomér, no otras puses, soda bardzibas kapinasana ka biedinijuma signals
iespéjamiem parkapéjiem vienlaikus neparprotami vésta, ka kriminalprocesa
norises mérka elementu kopa patlaban neparprotami dominé valstiski postuléta
nepiecieSamiba primari tiekties péc sodo$a rezultita sasniegSanas. Tadéjadi
valsts reakcija uz lidz $im praksé nerisinato darbu ar noziedzibas céloniem un to
profilaksi drizak tiek realizéta ka atriebe par nodarijumu, attiecigi mazinot soda
specialas un generalas prevencijas lomu.

Likumdevéja legitiméts Kriminallikuma noteiktas soda sankcijas bardzibas
pieaugums individuilas brivibas ierobezo$anas konteksta lidz ar to pietuvojas
$aurajai robezai, kas, valsts sodiSanas intereses padarot par primari politisku
instrumentu, kam jabat utilitari efektivam, rada disbalansu izpratné par piesprie-
zama soda taisnigumu un samérigumu iepretim nodarfjumam, secigi — ari vérte-
juma par kriminalprocesa veik$anas mérki.

Kriminalsoda efektivitate ka kriminalprocesa mérka elements
Monteskjé filozofija

Par pirmo ievérojamako musdienigas kriminalpolitikas teorétiskas un
praktiskas kritikas diskursa aizsacéju kontinentalaja Eiropa tiek uzskatits
kriminaltiesibu teorijas joma lidz $§im reti aplakotais Monteskjé, kura politiskaja
filozofija paustas tézes, kas, cita starpa, attiecinimas uz materialo un procesualo
kriminaltiesibu pieméro$anas liberalizésanu, §is nostadnes pielagojot taisniguma
un samériguma kritérijiem."" Neraugoties uz Monteskjé teoriju modifikacijam,
kas to passaprotami skarusas pédéjo gadsimtu gaita, tada vai citda pakapé tas
rodamas pilnigi visu Eiropas valstu konstitaciju pamatos,'* tadéjadi, reagéjot uz
krizi fundamentalu politisko un juridisko principu izpratné, filozofa ideju studijas,
kuras plasi sniegts vértéjums ari par kriminaltiesibam, varétu mazinat ari Latvija
vérojamo arvien augo$o tieksmi sabiedrisko mieru un kartibu nodrosinat ar
metodém, kas drizak piemérotas tiraniskiem valsts parvaldes konstruktiem.'

Ideju par individa brivibu'* Monteskjé sasaistija ar valsts varas dali$anas
trisdaligumu, noskirot likumdog$anas varu, izpildvaru attieciba uz tautu tiesibam

Porret M. Voltaire et le droit de punir. Un activiste du moment Beccaria. In: Beccaria et la culture
juridique des Lumiéres. Ed. By M. Porret. Geneve: Librairie Droz S. A., 1997, p. 99.

2 Lejins P. Tiesibu filozofija. Riga: [b. i.], 1940, 57. Ipp.

Sk. plasak: Pangle L. T. Montesquieu’s Philosophy of Liberalism: A Commentary on The Spirit of
the Laws. Chicago, London: The University of Chicago Press, 1973, p. 2.

Butiski atzimeét, ka Monteskjé, lai gan terminus “briviba” un “drosiba” savos darbos jédzieniski
noskira, tos uzskatija par identiem. Sk.: Pangle L. T. Montesquieu’s Philosophy of Liberalism:
A Commentary on The Spirit of the Laws. Chicago, London: The University of Chicago Press, 1973,
p- 92. Sk. ari: Lund N. Montesquieu, Judicial Degeneracy, and the United States Supreme Court.
George Mason University Law and Economics Research Paper Series, 2009, Vol. 9, No. 12, p. 26.
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un izpildvaru attieciba uz lietam, kas atkarigas no civiltiesibam," kas turpmak
darba “Par likumu garu” izklasta dévéta un musdienas ari saprotama ka tiesu
vara.'® Saja izpratné personas politiska briviba tapa pielidzinata dvéseles mieram,
kas iestajas momenta, kad individs iegust parliecibu par savu drosibu, nebaidoties
no citiem lidzcilvékiem, uzsverot, ka “[..] drosibai nekad netiek uzbrukts bistamak
ka publiskas vai privatas apstudzibas. Tadél subjekta briviba galvenokart ir atkariga
no kriminallikumu labvélibas”."” Par drosibas sajatas radianu atbildiba jauzpemas
likumdevéjam, vairoties no tiranisku likumu pienemsanas, izpildvarai, raugoties
pasierobezot tieksmi péc patvaligas subjekta kontroles, un tiesu varai, kas
iztiesa lietas péc likumdevéja raditiem likumiem, nosakot sodu vainigajiem, kuri
apdraudéjusi citus cilvékus, parkapjot konkrétus, definétus aizlieguma prieks-
rakstus.'®

Monteskjé izpratné briviba nozimé iespé&ju darit to, ko ikvienam ir ne-
piecieSams darit, un nedarit to, ko nevajag. Tomér briviba nenozimé patvalu vai
absolatu citu cilvéku intere$u noliegumu. Tadéjadi briviba klast par iespéju darit
visu, kas atlauts ar likumu. Raksturojot politisko brivibu, Monteskjé atziméja
prata stavokli miera, kam “[..] par pamatu ir parlieciba par savu neaizskaramibu”."”
Apzinas miers ir sasniedzams, izpildvarai gadajot par to, lai pilsoni nejustu bailes
cits no cita — ricibas un attieksmes, bet lai visiem batu vienadas bailes no likuma
parkapsanas.”® Atbildes mekléjumi par to, ki apzinas miers sasniedzams praktiska
dimensija, lava formulét valsts varas daliSanas teoriju, kas tadéjadi kalpotu par
priek$noteikumu pilsona apzinas brivibai, no kuras savukart atvasinas ricibas
briviba un bijiga ciena pret likumu. Vienlaikus filozofs “[..] tomér aizrada, ka pilsoni
var bat nebrivi pie brivas konstitacijas, ja valsti pastavosie likumi ir tiraniski”.*'
Tadeéjadi ka rezuméjosais uzskats tika formuléta parlieciba, ka pilsoniskas brivibas
esiba galvenokart ir atkariga no ta, kads kriminallikums ir spéka attiecigaja valsti.>®

Monteskjé, ievérojot 18. gadsimta juridiskas domas formulésanas tradiciju,
nepiegkira principialu nozimi materidlo un procesualo kriminaltiesibu noski-
rumam un savus apsvérumus par varas daliSanas koncepta praktiskas istenosanas
nepiecie§amibu ka individa drosibas, tatad — brivibas garantu balstija kriminalsoda
butibas analizé, ka izejas punktu formuléjot uzskatu, ka sods, budams cie$anu un

'S Montesquieu. The Spirit of Laws. [First published in 1748; translated into English by Thomas Nugent
in 1752.] Ontario: Batoche Books, 2001, p. 173.

16 Tbid., p. 173. Sk. ari: Sénfelds K. Oikonomiski un sabiedriski jautajumi. Artilérijas Apskats, 1939,
Nr. 3-4, 236. Ipp.; Znotina O. Demokratija. Burtnieks, 1928, Nr. 6, 489. Ipp.

7 Montesquieu 2001, pp. 206-207.

'8 Montesquieu 2001, p. 173.; Shklar N. J. Political Theory and The Rule of Law. In: The Rule of
Law: Ideal or Ideology. Ed. by A. C. Hutchinson, P. J. Monahan. Toronto, Calgary, Vancouver:
Carswell, 1987, pp. 4-S; Shuster A. Liberalizing the Criminal Law: Montesquieu and Beccaria. In:
Punishment and the History of Political Philosophy. Toronto: University of Toronto Press, 2016,
p- 84.

" Lejins P. 1940, 56. Ipp.

Turpat, 6. Ipp.

Turpat, 57. Ipp.

Turpat, 57. Ipp.
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naves piedraudéjums un realizé$anas forma, ir ta kriminaltiesibu dala, kas vistiesak
un visbargak apdraud individualo brivibu.*’

Soda bardzibu ka akceptéjamu valsts varas realizé$anas veidolu Monteskjé
atzina tikai despotiska parvaldes iekarta, skaidrojot, ka gan monarhija, gan
republika, tas balstot goda un tikumibas vértibas, ir pazistama méreniba, kura
ietilpstosas individu pasierobezojosas ipasibas — milestiba, kauns, bailes no vainas —
pasas par sevi preventivi novers jaunu noziedzigu nodarfjumu izdari$anu, tadéjadi
nenosakot barga soda robezu tiesiskaja reguléjuma.** Degradéjoties sabiedribas
moralei, vairojas nepiecie§amiba kapinat soda bardzibu, tomér Monteskjé $aja
procesa saskatija arl valsts atbildibu, atziméjot, ka Jaunums veidojas tur, kur
par niecigiem parkapumiem piemérotu nesaudzigu sodu, rezultata “[..] cilvéku
prati tiek samaitati un pieradinati pie despotisma”.*> Monarhijas un republikas
likumdevéjs tika aicinats izstradat likumus un noteikt sodus ar apdomu, tajos
ievijot piemérotas filozofijas, morales un religijas atzinas un uzraugot, vai no kadu
noziegumu izdari$anas iespé&jamie parkapéji varétu tikt atturéti ar maigaku sodu.*

Atbilstosi Monteskjé uzskatiem kriminalsodam ir jatiek atvasinatam un ja-
korespondé ar konkréta nozieguma ipa$o raksturu; tikai ta iespé&jams izskaust
patvaligu lémumu pienemsanas riskus un sekmét individualas brivibas aizsar-
dzibu, jo “[..] sods nav atvasinams no likumdevéja kaprizes, bet gan no lietas
batibas”.?” Darba “Par likumu garu” piedavataja noziegumu kategorizacija iz$kirti
¢etréjadi nodarijumi: tadi, kas kaité religijai, tadi, kas — tikumibai, tresie —
sabiedribas mieram, bet ceturtie — individu drosibai.?® Atbilstosi $im iedalijjumam,
raugoties izzinat katra nozieguma saturu un aizskarto tiesibu batibu, iespéjams
noteikt (atvasinat) taisnigu un samérigu sodu, kas proporcionals nodarfjumam.?
Pieméram, par sabiedribas miera aizskarumu likumdevéjam butu apsverams
tads soda atvasinajums, kas “[..] savalditu nemierigos garus un liktu tiem ievérot
iedibinato kartibu”,*° pieméram, ierobezojot vainigo brivibu, tos ieslogot. Tomeér
Monteskjé kritizéja tadus sodus, kuri vérsas pret varda brivibas realizésanu®
vai kuru iedabai piemita kas derdzigs, kroplojoss vai, pieméram, sievietes godu
pazemojoss.*

Vienlaikus Monteskjé atzina, ka formali ari bargiem sodiem var piemist
praktiska lietderiba — iedve$ot tiraniskas $ausmas un bailes sabiedribas apzina, tada
sodi$anas politika raditu situaciju, ka galu gala visa valsti ar laiku nebutu neviena,

» Pangle L. T. 1973, p. 95.
** Montesquieu 2001, p. 99.
3 Ibid, p. 102.

% bid, p. 103.

¥ Ibid, pp. 209-210.

% Ibid, 2001, pp. 209-210.

¥ Ibid., pp. 209-210; Carrithers W. D. Montesquieu’s Philosophy of Punishment. History of Political
Thought, 1999, Vol. 19, No. 2, pp. 213-214.

% Montesquieu 2001, pp. 209-210.
1 Ibid,, p. 216.; Pangle L. T. 1973, p. 141.
> Montesquieu 2001, p. 217.
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ko apstudzét un ko sodit.** Turpretim, ja likumdevéja darba kriminalsodu izstrades
procesa tiek ievérots soda mérenibas princips, valsti vienmér bus “[..] gan tiesnesi,
gan apsudzétaji”.** Lidz ar to minéta principa atziana kriminalsodu likumdo$anas
procesa ir svariga demokratiskas un tiesiskas valsts sastavdala — priek$nosacijums
visu valsts varas funkciju praktiskai isteno$anai.*

No Monteskjé filozofijas atvasinamie likumdevéja ricibas brivibas
ierobezojumi kriminalsodu joma

Soda ka socialas koordinacijas lidzekla piedraudéjums ir neatnemama
jebkuras kriminaltiesibu sistémas iezime, tomér, veidojot demokratisku, mérenu
un tiesisku kriminalprocesa norisi, likumdevéja uzdevums ir soda sankcija
salagot vairakas savstarpéji saistitas komponentes: apsadzéta drosibu un brivibu,
sabiedribas tieksmi péc miera un kartibas, individu vélmi pasargat savu dzivibu,
veselibu un ipa$umu.*® Lai gan Monteskjé kriminalsodu atzina ka noziedzibas
kontroles riku, tomér nozieguma faktu fran¢u domatajs sasaistija ar ta izdaritaja
apzinatu izvéli, apzinoties $adas ricibas sekas.’”” Tadéjadi kriminalsoda esiba nav
utilitara atriebes fiziskas istenojamibas forma, bet gan no taisniguma principa
atvasinams pienakums.*®

Atbilstosi $ai izpratnei samériga un taisniga kriminalsoda institata ka krimi-
nalprocesa veik$anas mérka elementa efektivitate ir saprotama ka divu nosacijumu
kopums, kas iezimé likumdevéja ricibas brivibas robezas, lemjot par demokratiskai
tiesiskai valstij piemérotiem kriminalsodiem.

Vispirms likumdevéjam precizi formuléta normativaja reguléjuma ir jano-
stiprina plass un precizs noziegumu un soda sankciju katalogs, vienlaikus vairoties
kriminalizét tas darbibas, kas atstdjamas individu privato stridu sféra.*” Savukart,
konstatéjot nozieguma izdari$anu, neraugoties uz soda sankcijas piedraudéjuma
esibu ka preventivu lidzekli nodarjjumu mazinasanai, likumdevéjam ir jarada
kriminalprocesuala sistéma, kurai, péc Monteskjé domam, jabat sarezgitai,

3 Montesquieu 2001, p. 10S.

* TIbid, p. 105.

Seit derigi atminéties Satversmes tiesas piedavito pieméru: ja sabiedriba neuzticas tiesam, ta
nemeklés tiesas risinajumu savam problémam, tapéc viens no valsts varas atzariem nedarbosies.
Sk.: Satversmes tiesas 12.11.201S. spriedums “Par Tiesne$u disciplinaras atbildibas likuma
11.° panta pirmas dalas atbilstibu Latvijas Republikas Satversmes 100. pantam”, 16.2. punkts. Sk. ari:
Pangle L. T. 1973, p. 282.

Sullivan B. V. Montesquieu and the despotic ideas of Europe: an interpretation of the Spirit of
the laws. Chicago: The University of Chicago Press, 2017, pp. 62-63.

7 Carrithers W. D. Montesquieu’s Philosophy of Punishment. History of Political Thought, 1999,
Vol. 19, No. 2, pp. 219-220.

3% Ibid., p. 239.
¥ Carrithers W. D. 1999, pp. 224-225.



114 1. SEKCIJA. Caveant consules: Tiesibu neaizskaramais minimums arkartas apstaklos

nereti laikietilpigai, bet piesatinatai ar vispusigim un daudzveidigam apsadzéta
tiesiskajam garantijam.*’

Raugoties no prakses pozicijam, kriminalprocesa isteno$anas forma var
veicinat vélmi péc ta norises talitéjuma un maksimalas vienkarso$anas, lai tadéjadi
primari veicinatu sabiedribas un cietusa tiesibu aizsardzibu.* Tomér formalaja
kriminalprocesa kartiba, kritizéjot procesuala utilitarisma un soda piedraudéjuma
atriebibas motivus, Monteskjé saskatija atslegu tam, lai jebkurs individs batu
spé&jigs baudit brivibu un drosibu.

Kopsavilkums

1. DPatlaban definétais Latvijas kriminalprocesa meérkis ir vérsts uz taisnigu
materialtiesiska rezultata sasnieg$anu, vienlaikus realizé&jot kontroli par to,
ciktal attaisnojama ir kriminalprocesa norises laika istenota iejauk$anas
personas dzivé un individualajas tiesibas. Sim procesam pédéjo gadu laika
piedévéta nepiecieSamiba atbilst efektivitates un lietderiga resursu izlietojuma
kritérijiem.

2. Pédéjo gadu laika likumdevéjs isteno sodu politikas reviziju, ievérojami par-
skatot Kriminallikuma Sevi$kas dalas normu sankcijas paredzétos soda veidus
un apméru, kada sodu iespéjams piespriest, tadéjadi parvértéjot nodarijuma
smagumu jeb cietu$o un sabiedribas intere$u apdraudéjuma raksturu un
kaitiguma pakapi.

3. Soda bardzibas kapinasana ka biedinajuma signals iespéjamiem likum-
parkapéjiem apliecina, ka kriminalprocesa norises mérka elementu kopa
patlaban dominé valstiski postuléta nepiecieSamiba primari tiekties péc
sodosa rezultata sasnieg$anas. Franc¢u filozofs Monteskjé $adu praksi atzina
par atbilsto$u tikai despotiskai parvaldes iekartai. Tadéjadi méginajumi
sabiedrisko mieru un kartibu nodrosinat ar soda bardzibas pieaugumu attalina
valsts parvaldi no demokratijas un tiesiskuma pamatnostadnu praktiskas
realizésanas.

4. Monteskjé uzskatija, ka kriminalsodam ir jatiek atvasinatam un jakorespondé
ar konkréta nozieguma ipaso raksturu; tikai ta iespéjams izskaust patvaligu
léemumu pienemsanas riskus un sekmét individualas brivibas aizsardzibu.

S. Soda ki socialas koordinacijas lidzekla piedraudéjums ir neatnemama
jebkuras kriminaltiesibu sistémas iezime, tomeér, ievérojot Monteskjé filozofija
rodamas tézes, veidojot demokratisku, mérenu un tiesisku kriminalprocesa
norisi, likumdevéja uzdevums ir soda sankcija salagot vairakas savstarpéji
saistitas komponentes: apsiadzéta drosibu un brivibu, sabiedribas tieksmi péc
miera un kartibas, individu vélmi pasargat savu dzivibu, veselibu un ipa§umu.

# Carrithers W. D. 1999, pp. 224-225.

# Shuster A. Liberalizing the Criminal Law: Montesquieu and Beccaria. In: Punishment and
the History of Political Philosophy. Toronto: University of Toronto Press, 2016, p. 78.



Linda Lielbriede. KRIMINALPROCESA MERKA IZPRATNE MONTESKJE TIESIBU .. 115

6. Nacionalaja tiesiskaja regulégjuma materialo un procesualo kriminaltiesibu
joma Monteskjé politiskaja filozofija paustie vértéjumi var kalpot ka noderigu
vadliniju kopa uz individa pamattiesibam vérsta kriminalprocesa attisti$ana.
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Summary

Maritime spatial planning (MSP) is a tool for balancing the dimensions of sustainability, both
by protecting the marine environment and by identifying opportunities for the use of marine
space and resources to implement these uses, as well as conflict management. In line with
the requirements of Directive 2014/89/EU of the European Parliament and of the Council of
23 July 2014 establishing a framework for MSP, the Republic of Latvia Cabinet of Ministers in
2019 adopted a nationallevel longterm territorial development planning document — Maritime
Spatial Plan 2030. In accordance with the national legal framework, by 30 December 2023, an
Interim Evaluation of the implementation of the Maritime Spatial Plan 2030 was prepared and
submitted to the Cabinet of Ministers, including proposals for its updating, establishing the need
to make several amendments to national legislation, one of the most important of which was
introduction and application of multiuse (MU) concept in order to be able to use the sea space
more sustainably and efficiently. To this end, the article aims to explore introduction of the MU
concept framework in Latvian legislation, considering the opportunities and limitations in light
of the evolution of scientific knowledge.

The study’s findings first highlight the need to strengthen the MU concept at the political and

planning level before introducing MU in more detailed regulations. The importance of necessary
adaptations in the legislation governing the granting of permits is indicated, depending on
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the activity and the type of MU (for example, whether it is only about MU of space or MU of
technical resources). It is also emphasized that in the case of a highly integrated MU, special
attention should be paid to risk management and risksharing considerations. In the process of
implementing MU on a national scale, it is critical to capitalise on the methods and experiences
of other countries in the Baltic Sea Region, as well as the already existing legislative frameworks
for environmental impact assessment and strategic environmental impact assessment.

Kopsavilkums

Juras telpiska plinosana (JTP) ir riks ilgtspéjibas dimensiju lidzsvaro$anai, gan aizsargdjot
juras vidi, gan nosakot jaras telpas un resursu izmanto$anas iespéjas, lai istenotu lietojumu
un konfliktu parvaldibu. Atbilstosi Eiropas Parlamenta un Padomes Direktivai 2014/89/ES
(2014. gada 23. jalijs), ar ko izveido jiras telpiskas planosanas satvaru, prasibam ari Latvija
2019. gada Ministru kabinets pienéma nacionila limena ilgtermina teritorijas attistibas
planosanas dokumentu — Jaras planojumu lidz 2030. gadam. Saskana ar nacionalo tiesisko
reguléjumu lidz 2023. gada 30. decembrim tika sagatavots un iesniegts Ministru kabineta
starpposma novértéjums par Jaras planojuma IstenoSanu, tostarp par priekslikumiem ta
aktualizé$anai, konstatéjot nepiecieSamibu veikt vairakus grozijumus valsts tiesibu aktos, no
kuriem ka viens no bitiskakajiem ir daudzfunkcionalas jiiras izmantoganas (DJI) koncepcijas
ievieana, lai varétu ilgtspéjigak un efektivak izmantot juras telpu. Saja nolika raksta izpétita
DJI koncepcijas ietvara ieklausana nacionalaja tiesiskaja reguléjuma, apsverot iespé&jas un
ierobezojumus no zinatnisko zina$anu evolacijas viedokla.

Pétijuma secinajumos vispirms ir uzsvérta nepiecieSamiba stiprinat DJI koncepciju politiska
un planosanas limeni pirms tas ievieSanas sikak izstradatos noteikumos. Ir noradits uz
vajadzigajiem pielagojumiem tiesibu aktos, kas reglamenté atlauju izsnieganu, atkariba
no darbibas un DJI veida (pieméram, raugoties, vai ir runa par telpas vai tehnisko resursu
daudzfunkcionilo izmantoanu). Tapat ir uzsvérts, ka augsti integrétas DJI gadijuma seviska
uzmaniba ir japievérs riska parvaldibas un riska dali$anas apsvérumiem. DJI ievie$anas procesa
nacionala méroga ir ariloti svarigi izmantot citu Baltijas jaras regiona valstu aprobétas metodes
un pieredzi, ka ari jau pastavo$os ietekmes uz vidi novértéjuma un stratégiska ietekmes uz vidi
novértéjuma tiesiskos reguléjumus.

Introduction

1

Among other things, Sustainable Development Goal 14, “Life Below Water”
calls for a balanced and ecosystembased approach. Maritime spatial planning
or MSP is developing as an integrated system tool for effective and sustainable
management of marine areas at the national and regional levels® and a component
of fulfilling the commitment to global goals.

MSP is defined as a public process purporting to “analyse and organise
human activities in marine areas to achieve ecological, economic and social

' United Nations. Goal 14. Conserve and sustainably use the oceans, seas and marine resources for

sustainable development. Available: https://sdgs.un.org/goals/goal14#targets_and_indicators
[viewed 23.11.2023.].

See, e.g.,, European Commission (EC). Best Practice Guidance in MultiUse Issues and Licensing
Procedures. Short Background Study. Publications Office of the European Union, 2021.
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objectives™ spatially and temporally,* using an ecosystembased approach® and, as
a result, aiming “at protection of the marine environment, rational use of the sea
and integrated management, as well as balancing the social welfare and economic
development with the environmental protection requirements.” In other words,
MSP is supposed to act as a lever for balancing sustainability dimensions’ by
effectively organising different uses in marine areas® and considering “the interests
of all maritime sectors and their impact on the marine environment, and their
contribution to climate change and biodiversity loss.” As a result, MSP can be
beneficial in advancing sustainable and ecologically responsible blue economy
development'’ and ocean governance, putting the European Green Deal" into
practice and achieving European Union (EU) carbonneutral objectives.

In the EU, MSP was legally anchored and made more robust by adopting
and implementing Directive 2014/89/EU, establishing a framework for maritime
spatial planning (hereinafter -MSP Directive or Directive). Accordingly, in Latvia,
the Maritime Spatial Plan 2030 (MSPlan 2030 or when referred to generally —
MSPlan/s) was adopted in 2019, for which, currently, Interim Evaluation of
the MSPlan 2030" (Report) has been prepared. Within the Report, several
amendments have been proposed to the legal framework, of which the introduction

> Directive 2014/89/EU of the European Parliament and of the Council of 23 July 2014 establishing
a framework for maritime spatial planning. OJ 2014, L 257. (MSP Directive), Art. 3(2), p. 135.
Ehler C. N.& Douvere F. Marine Spatial Planning: A StepbyStep Approach Toward Ecosystem-
Based Management. Paris: United Nations Educational, Scientific and Cultural Organization,
Intergovernmental Oceanographic Commission and the Man and the Biosphere Programme, 2009,
p- 18.

> MSP Directive, Recitals 14, 22, Art. S.1.

Juras vides aizsardzibas un parvaldibas likums [Marine Environment Protection and Management
Law]. 18.11.2010. Latvijas Véstnesis No. 183, 17.11.2010, Art. 1.4, see also MSP Directive,
Recital 19.

Neimane L., Ozolina L. & Saparniene D. Maritime multiuse approach in the Baltic Sea Region:
Offshore wind energy and tourism cases. In: RTU 62 International Scientific Conference on
Economics and Entrepreneurship. Riga: RTU, 2021, p. 49; Neimane L. Jaras telpiskas planosanas
aktualitates Eiropas Savienibas piekrastes dalibvalstis Baltijas jiras regiona [Actualities of maritime
spatial planning in the coastal Member States of the European Union in the Baltic Sea region].
Jurista Vards, No. 4 (1270), 2023.

EC/High Representative of the Union for Foreign Affairs and Security Policy. Joint communication
“International ocean governance: an agenda for the future of our oceans” 10.11.2016,
JOIN(2016) 49 final, p. 13.

EC/High Representative of the Union for Foreign Affairs and Security Policy. Setting the course
for a sustainable blue planet — Joint Communication on the EU’s International Ocean Governance
Agenda. 24.6.2022, JOIN(2022) 28 final, p. 11.

Friess B. & GrémaudColombier M. Policy outlook: Recent evolutions of maritime spatial planning
in the European Union. Marine Policy, 132, 2021, 103428. See also: HELCOM. Baltic Sea Action
Plan. 2021 update. October 2021.

1 EC. The European Green Deal. 11.12.2019, COM(2019) 640 final. See more on the interaction
between MSPlan 2030 and European Green Deal, for example, Neimane L. & Puzulis A. The role of
Latvia’s maritime spatial planning in promoting the European Green Deal. Europa XXI, 42, 2022.
MOoEPRD. Jiras planojuma starpposma novértéjums [Interim Evaluation of the Maritime
Plan]. 23TA2929, 30.11.2023. Available: https://tapportals.mk.gov.lv/legal acts?search%-
SBquery%SD=23-TA-2929&quicksearch= [viewed 30.11.2023.].
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of multiuse (MU) into the legal system will be considered the most fundamental
and essential for the purposes of this article.

Against this background, the article aims to explore introduction of the MU
concept framework in Latvian legislation, considering the opportunities and
limitations in light of the evolution of scientific knowledge. To that end, the article
firstly offers an insight into the background of MSP at EU and national levels.
Secondly, the article provides an analysis and description of the MSPlan’s
evaluation, as well as the essence and application of the MU approach. Thirdly,
the article presents potential ways to introduce MU, taking into account
the relationship between policy and planning levels and more detailed provisions.
These observations form the basis for extrapolating the research findings, which
are summarised in the conclusion of the article.

The analysis has been carried out, using techniques such as monographic,
dogmatically comparable and special analytical method, as well as synthesis,
examining national and regional policy documents and MSPrelated legislation
in Latvia and Baltic Sea Region countries, scientific publications and project
reports in a summary manner, using the main findings resulting thereof."* More
specifically, the analysed documents include the MSPlan 2030, the Report —
Interim Evaluation of the MSPlan 2030, and the meeting summaries of the newly
established Maritime and Coastal Spatial Planning Coordination Group.

The current article builds upon the information, documentation, and versions
of regulatory acts available as of 30 November 2023.

1. Background of Maritime Spatial Planning at the EU and
national levels

In the EU, following the development of an Integrated Maritime Policy"
in 2007, the Blue Growth Strategy'® in 2012 and establishment of sea basin
strategies,'® in legal terms — the MSP as “the EU’s new approach for a sustainable
blue economy”” was introduced and strengthened with adoption of the MSP

This approach has been used considering that since 2010 the EU has financed many MU projects
(such as COEXIST, TROPOS, MUSES, UNITED, MULTIFRAME, to name but a few).
Considering the number of projects, it is not possible to comprehensively analyse them within
the scope of this article due to the limitation of its scope. See EC 2021.

Commission of the European Communities (CEC). An Integrated Maritime Policy for the European
Union. 10.10.2007, COM(2007) 575 final.

EC. Blue Growth - opportunities for marine and maritime sustainable growth. 13.9.2012,
COM(2012) 494 final.

16 CEC. Concerning the EU Strategy for the Baltic Sea Region. 10.6.2009, COM(2009) 248 final. See
more on the EU Strategy for the Baltic Sea Region, for example, Neimane et al., 2021, pp. 54-55.
European Union. EU Voluntary Review on progress in the implementation of the 2030 Agenda.
Luxembourg: Publications Office of the European Union, 2023, p. 162. See also: EC. On a new
approach for a sustainable blue economy in the EU: Transforming the EU’s Blue Economy for
a Sustainable Future. 17.5.2021, COM(2021) 240 final.
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Directive in 2014, thereby obligating Member States to transpose the Directive
by 18 September 2016' and ensure adoption of MSPlans by 31 March 2021".>
Adopting the MSP Directive triggered the establishment of MSPlans in the EU
coastal states.

The MSP Directive governs requirements for both MSP as a process and
the resulting planning document — the MSPlan. Additionally, the MSP Directive
establishes only uniform minimum requirements for MSP,*! so that planning
specifics and management goals are not mandated by the Directive, — formulation
and regulation of these remain at the discretion of Member States.”> However,
the common minimum requirements for MSP to respect in the MSP processes
of the Member States include the tasks to promote coexistence of activities
and to revise plans at least every ten years (Art. 6.3). Regarding coexistence,
Recital 19 of the MSP Directive stipulates that MSP “also aims at identifying
and encouraging multipurpose uses, in accordance with the relevant national
policies and legislation.” Similarly, Article S, paragraph 1 of the Directive refers
only to the obligation of the Member States “to promote coexistence of relevant
activities and uses”. To summarise, the overall stance of the MSP Directive is to
leave discretion for each Member State “as to how to plan maritime activities”,
which “means that national [MSPlans] differ significantly in terms of how the MU
is addressed, if at all.”*3

All the coastal EU Member States have fully completed transposition
measures and, in most countries, the development of MSPlans has also been
concluded, following the deadline set out in the MSP Directive or within one year
after the deadline.”* In Latvia, in line with the requirements of the MSP Directive,
on 21 May 2019 - after a decade-long gradual MSP evolvement in Latvia® —
the Cabinet of Ministers approved MSPlan 2030 for the Inland Sea Waters
of the Republic of Latvia, the Territorial Sea and the Waters of the Exclusive

See more: EurLex website. National transposition measures communicated by the Member States
concerning: Directive 2014/89/EU of the European Parliament and of the Council of 23 July 2014
establishing a framework for maritime spatial planning. Available: https://eur-lex.europa.eu/legal-
content/EN/NIM/ ?uri=uriserv%3A0J.L_.2014.257.01.0135.01.ENG [viewed 05.11.2023.].

' MSP Directive, Art. 15.1, 15.2, 15.3. The obligations of the Member States resulting from these
provisions include the designation of the national MSP authority by 18 September 2023.

20 The EC declared that “[t]he adoption of the Directive and its implementation has made the EU
the grouping of the countries that is most advanced in developing MSP, and an international point
of reference” EC. Report [...] outlining the progress made in implementing Directive 2014/89/EU
establishing a framework for maritime spatial planning. 3.5.2022, COM(2022) 18S final, pp. 16-17.

21 MSP Directive, see, e.g., Art. 6, also Arts 4-12.

22 Friess & GrémaudColombier 2021.

» Neimane et al. 2021, p. 52. See also MSP Directive, Art. 4.3.
% EC 2022, pp. 3-6, 16-18.

For a detailed overview see Neimane & Puzulis 2022.
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Economic Zone (EEZ) by adopting Order No. 232 on MSPlan 2030.2¢ The total
area of Baltic Sea waters (including the Gulf of Riga) under Latvian jurisdiction is
28 500 km?, i.e., 17 656 km? of EEZ, 10 178 km? of territorial sea and 668 km? of
inland sea waters.”’

MSPlan 2030 is alongterm (12year) national spatial planning document®® that
describes the conditions and ways of using the sea in written and graphic form.”
It includes an explanatory note, a strategic section, a section “Use of the sea”, and
a graphic part.’*® As a general administrative act, MSPlan 2030 binds planning
regions, municipalities, industry groups, and state institutions that establish
policies on maritime issues.*!

The framework for Latvia’s national MSP is outlined in the Marine
Environment Protection and Management Law, Spatial Development Planning
Law and Regulations of the Cabinet of Ministers No. 740 “Procedures for
the Development, Implementation, and Monitoring of the Maritime Spatial Plan”,
which lay down the main components and essential variables to consider when
establishing the uses of the sea.”

2. Evaluation of the Maritime Spatial Plan 2030 and emergence
of MultiUse Concept Framework

Echoing in national legislation® the transposed requirements of the MSP
Directive,** paragraph 5 of Order No. 232 on MSPlan 2030, the Ministry of
Environmental Protection and Regional Development (MoEPRD) had to submit
to the Cabinet of Ministers a Report — Interim Evaluation of the MSPlan 2030 and
proposals for updating the plan by 30 December 2023.

% Cabinet of Ministers of the Republic of Latvia. Par Jaras planojumu Latvijas Republikas iek$é&jiem

juras adeniem, teritorialajai jurai un ekskluzivas ekonomiskas zonas adepiem lidz 2030. gadam
[On the Maritime Plan for the Inland Sea Waters of the Republic of Latvia, the Territorial Sea
and the Waters of the Exclusive Economic Zone until 2030]. 21.05.2019. Order No. 232, Latvijas
Véstnesis No. 102, 23.05.2019.

¥ MSP. Maritime Spatial Planning Information: Latvia. European MSP Platform. Available: https://

maritime-spatial-planning.ec.europa.eu/countries/latvia [viewed 29.11.2023.].

2 Teritorijas attistibas planosanas likums [Spatial Development Planning Law]. 01.12.2011. Latvijas

Véstnesis No. 173,02.11.2011, Art. 1.11.
2 Order No. 232 on MSPlan 2030.

% Cabinet of Ministers of the Republic of Latvia. Juras planojuma izstrades, ievie$anas un uzraudzibas

kartiba [Procedures for the Development, Implementation and Monitoring of the Maritime Spatial
Plan]. 30.10.2012. Regulations No. 740. Latvijas Véstnesis No. 180, 14.11.2012, para. 12; Order
No. 232 on MSPlan 2030.
31 Neimane & Puzulis 2022, pp. 116, 122.
3 See also Veidemane K., Ruskule A., Sprukta S. et al. Development of a Maritime Spatial Plan:
the Latvian Recipe. Baltic SCOPE project, 2017.
The MSPlan 2030 is reviewed every six years to ensure constant updating or revision. Regulations
No. 740, para. 30.

3% MSP Directive, Art. 6.3, see also Recital 18.

33
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Accordingly, between November 2022 and October 2023, the MoEPRD
organised six meetings of the newly established Maritime and Coastal Spatial
Planning Coordination Group* (Coordination Group). During those meetings,
the participants of the Coordination Group discussed the actualities and
implementation of the MSP and made proposals for updating MSPlan 2030. As
a result of this process, the MoEPRD prepared a Report concerning evaluation
of MSPlan 2030. Introducing the MU concept is among the recommendations
in the Report for improving the legal framework. Since MU is of fundamental
importance in organising activities at sea, an analysis of the essence of this concept
and the conditions for its inclusion in regulatory acts will be provided.

To begin with, it is worth recalling that, currently, five biological diversity
research areas (along marine protected areas, biosphere reserves and nature
reserves) and five research areas for offshore wind farms (OWF)* are defined in
MSPlan 2030. Here, it is essential to note that both biodiversity research areas and
OWEF research areas are indicated as priority uses. Moreover, these two priority
uses overlap territorially in several places.’” Additionally, practically all OWF
research areas are located in the protective zones of military navigation technical
means, which implies that the construction of OWF in these areas requires
coordination with the Ministry of Defence.*

It should be noted that the OWF research areas aim to narrow down
the possibilities of OWF placement rather than indicating specific seawater
areas for their construction.* According to the Report, applications for licence
areas have been received in all OWF research areas except for the E2 area. In
this regard, the “licence area” concept legally presupposes that a licence is first

MOoEPRD. Par Jiras un piekrastes telpiskds planosanas koordinicijas grupas izveidi [On

the establishment of the Maritime and Coastal Spatial Planning Coordination Group]. Order

No. 12/171, 25.11.2022. Between November 2022 and October 2023, six Coordination Group

meetings were organized on various topics affecting the MSP, such as environmental and nature

protection interests, energy issues, shipping, ports, defence, aquaculture, raw material extraction,
climate change and tourism. The summaries of the Coordination Group meetings used in the study
are indicated in the footnotes according to the date on which the meetings took place, - MoEPRD.

Coordination Group, 25.11.2022; 17.02.2023; 28.04.2023; 30.06.2023; 24.08.2023; 20.10.2023.

See MoEPRD. Jiras un piekrastes telpiskas plinosanas koordinacijas grupa (no 2022. g.) [Maritime

and Coastal Spatial Planning Coordination Group (from 2022)]. All available: https://www.

varam.gov.lv/lv/juras-un-piekrastes-telpiskas-planosanas-koordinacijas-grupa-no-2022g  [viewed

23.10.2023.].

According to the information available in the Report, the total area of OWF research areas is

1 648.76 km?, which is approximately 6% (5.82%) of Latvia’s total maritime territory. Potential

OWEF energy capacity in Latvia has been estimated to be 14.50 GW, or 29 wind farm blocks that

could generate 49.20 TWh of power annually. EC. Study on Baltic offshore wind energy cooperation

under BEMIP. 2019.

7 MoEPRD 2023. See also LIFE REEF. Available: https://reef.daba.gov.lv/public/eng/ [viewed
21.11.2023.).

3% MOoEPRD. Coordination Group, 17.02.2023; RjascenkoSaraks J. Aizsardzibas nozares intereses
jiras planojuma [Defence industry interests in maritime planning]. 17.02.2023. Available: https://
drive.google.com/file/d/1D7{5ihiEi827MBRaViwb3fJmuxHyq24Y/view [viewed 11.11.2023.].

¥ MOoEPRD. Coordination Group, 25.11.2022.
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issued for exploration and then for construction, including the requirement of an
environmental impact assessment.** However, the necessary regulation must first
be adopted for holding auctions, according to which developers can apply and then
receive a permit for OWF site construction.*

Besides the aforementioned wuses, the other application spheres of
the MSPlan 2030 include fisheries, shipping, oil and gas, raw material and
aggregates extraction, ports, cables and pipelines, tourism and recreation,
as well as underwater cultural heritage. Although not all these functions have
a reserved space, they are contemplated in the MSPlan 2030, and several are
actually underway in real life. As a result, space is becoming a limited resource,
given the “maritimisation” of activities, specifics of offshore developments, and
competition between diverse sectors.*

It has been acknowledged that OWF can and should coexist with a wide
range of other industries, particularly in congested locations,* in order to tackle
the everincreasing demand for marine space. Coexistence involves MU, defined
by the EU’s commonly accepted definition as the sharing of resources in close
geographic proximity — “a radical change from the concept of exclusive resource
rights to the inclusive sharing of resources by one or more users™* based on
conscious will.* For the benefit of all users, MU is predicated on a deliberate
and explicit willingness to share resources and space between two or more
activities.*® The MU approach guarantees, for example, a decrease in conflict,
effective use of maritime space, delivery of environmental benefits and socio-
economic values and improvement of society’s perception, all of which increase
social acceptability.¥’ In short, the MU approach reduces conflicts and creates
opportunities in the MSP process at the same time.** However, implementing
the MU concept might also have weaknesses and threats that can be identified by

“ MoEPRD 2022.

41

MOoEPRD 2023; Ministry of Climate and Energy. Grozijums Juras vides aizsardzibas un parvaldibas
likuma [Amendment to the Marine Environment Protection and Management Law]. 16.10.2023,
23TA2031. Available: https://tapportals.mk.gov.lv/legal acts/f93a5cb8-64b2-48bc-a60a-
e884ef47b9dd [viewed 25.11.2023.].

2 EC,2021.

# EC. An EU Strategy to harness the potential of offshore renewable energy for a climate neutral

future. 19.11.2020, COM(2020) 741 final.

Przedrzymirska J., Zaucha J., Depellegrin D. et al. Multiuse concept in European Sea Basins. MUSES

project, 2018.

% EC,2021.

% Ibid.; Zaucha J., Bocci M., Depellegrin D. et al. Analytical Framework (AF) - Analysing Multi-Use
(MU) in the European Sea Basins. MUSES project, 2017.

4 Neimane et al. 2021, p. 53. See also VASAB Secretariat. 4" Baltic MSP Forum. Workshop $:
MultiUse and Blue Economy [Video]. YouTube, 15 July 2021, Available: https://wwwyoutube.
com/watch?v=COKCPA32f4s [viewed 25.11.2023.]; EC. 2021.

# SchultzZehden A., Lukic I, Ansong J. O. et al. Ocean MultiUse Action Plan. MUSES project, 2018;
Bocci M, Sangiuliano S. J., Sarretta A. et al. Multiuse of the sea: A wide array of opportunities from
sitespecific cases across Europe. PLoS ONE, 14(4), 2019, e0215010; VASAB Secretariat, 2021;
Neimane et al., 2021.
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SWOT* or DABI (driversadded valuesbarriersimpacts) factors.* As to the drivers
of MU, the majority of case studies examined in the MUSES project revealed that
a crucial element for the actual creation and functioning of MU is the presence of
a legal, regulatory, and planning framework that supports and facilitates MU.*!

In general, MU can take place at different levels: between sectors of the same
industry - e.g. OWF combined with other forms of renewable energy - or cultivation
of mussels and macroalgae alongside fish aquaculture, or between different sectors,
e.g. OWF, on the one hand, and aquaculture and tourism or shipping on the other.
It is also possible to connect both levels, such as the North Sea coastal test site of
the UNITED project, where wind energy harvesting is combined with seaweed
cultivation and solar panels.’> More importantly, MU is applicable between
the sectors previously considered mutually exclusive and conflicting, such as
OWF and fisheries, or OWF and biological diversity*> (marine protected areas®*
and even in terms of restoring and improving marine habitats,** except for certain
aspects such as development of OWF in bird nesting areas®) and, to some extent,
related fields, such as OWF and aquaculture, aquaculture and fisheries,”” and even
OWF and defence,*® as well as many other combinations. In addition, according
to the MUSES project findings,* several MU types can be distinguished, such as
multipurpose/functional dimension,* symbiotic use,% coexistence/colocation®
and subsequent use/repurposing.® They differ in terms of the level of connectivity,
and among them, the highest degree of connectivity between activities is ensured
by a multipurpose functional dimension.** This dimension includes not only MU
of space but also technical resources.®® It implies a rather hard MU (in the event of
permanent/longterm installations) instead of soft MU (mobile and “temporary”

¥ EC2021.

0 Bocci et al. 2019.

st Ibid., pp. 32-33.

52 UNITED. UNITED pilots. Available: https://www.h2020united.eu/pilots [viewed 20.11.2023.].
33 MoEPRD. Coordination Group, 30.06.2023. See also MoEPRD. Coordination Group, 24.08.2023.
s EC 2020.

55 VASAB Secretariat 2021; MoEPRD. Coordination Group 28.04.2023.

6 MoEPRD. Coordination Group 30.06.2023.

7 MoEPRD. Coordination Group 28.04.2023.

¥ MoEPRD. Coordination Group 17.02.2023.

% SchultzZehden et al. 2018; Schupp M. F, Bocci M., Depellegrin D. et al. Toward a Common
Understanding of Ocean MultiUse. Frontiers in Marine Science, 6, 165, 2019. See also EC, 2021.
Multipurpose/functional dimension — occurrence of activities at the same time and using the same
main services/infrastructure.

60

¢! Symbiotic use — occurrence of uses at the same maritime space at the same time and using peripheral

infrastructure or services in common.

¢ Coexistence/colocation — occurrence of activities in the same space and at the same time.

¢ Subsequent use/repurposing — subsequent occurrence of activities in the same maritime space.
¢ EC 2021.

¢ Ibid.



126 1. SEKCIJA. Caveant consules: Tiestbu neaizskaramais minimums arkartas apstak|os

use of the sea, such as tourism).*® Thus, legal regulation in the case of licensing will
have to be adapted to both the type of activity and the type of MU.

At this state of scientific knowledge evolution about processes at sea, one
thing is clear - that “in a contemporary understanding, a holistic [MU] approach
to maritime space forms an integral part of MSP for resource and space sharing
between two or more activities with the aim of benefiting all users.” This provides
conceptual evidence for the MU principle’s genesis in the MSP process®” and is
a prerequisite for the compatibility of the MSPlans.%

3. Way forward and required legislative improvements

Overall, the Report proposes introducing the MU concept into the legal
framework. However, the existing relationship between political settings and
goals, planning and more detailed legal norms must be respected (see Fig. 1). In
this regard, it is only possible for MU to be introduced in the detailed regulations
of the Latvian Cabinet of Ministers if it is part of the set of principles of national
sustainable development strategies such as Latvia’s Sustainable Development
Strategy and spatial planning. Summing up, it would mean starting with
introduction of the MU principle along with the rest of the “Principles for Planning
Development of a Territory Development Planning” in Article 3 of the Spatial
Development Planning Law.

Figure 1. Relationship between different levels of MSP regulation for enhancement of MU

POliCY/SIrategic o _
Planning o _
Licencing procedures -

Source: author’s elaboration after EC 2021.

% Bocci et al. 2019.
¢ Neimane et al. 2021, pp. 49, 38.

¢  European Parliament. European Parliament resolution of 16 February 2022 on a European strategy
for offshore renewable energy (2021/2012(INI)), 2021.
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Additionally, in this case, and at the current stage of scientific knowledge,
including information about technological solutions regarding MU,* it will be
challenging to establish strict criteria according to which MU will be possible,
because these might vary according to the characteristics of different sectors.
This statement is confirmed by the experience of other countries, since at present
it seems unlikely that there is a possibility to foresee an infallible and sufficiently
detailed legal regulation, which would be able to sufficiently effectively depict all
possible combinations of MU and the rights and obligations of the parties arising
from them, including risk management and liability. Most likely, the development
of such regulation can only take place gradually, in tandem and parallel with
the evolution of scientific knowledge, technological solutions and practice on
the interaction of sectors within the MU.

Thus, the suggestion here is that before developing detailed provisions, it
would be necessary to formulate principles that later serve for interpretation of
more detailed provisions (when the evolution of scientific knowledge, technology
and practice on the interaction of sectors within the MU allow for that).
Moreover, a policy must be developed that would support MU and to establish
MU as a requirement for sectorspecific activities (including driving sectors such
as renewable energy, and, more particularly - OWF and tourism), to determine
its possible advantages (and risks) using strategic social and environmental
assessments,”® as well as project environmental impact assessments (EIA). To
reiterate, these assessments are legally established already and can therefore be
a partial solution for consideration of MU, especially in the case of the OWF.

Table 1. MU elements in the Baltic Sea Region

Country MSPlan/s | MU included | MU in strategic MUin | MU in practice
adopted® | in national documents and MSPlan in the real
legislation individual environment
administration level
Denmark 2021 v v v v
Estonia 2022 - - v v
Finland 2021 - - - v
Germany 2021** v v - v
Latvia 2019 - - - v
Lithuania 2021 - - - -
Poland 2021 - - v -
Sweden 2021 - v v v
Total number of countries 2 3 4 6
Source: Przedrzymirska et al. 2018, as remodified by the author; * - added by the author; ** - EEZ.

% Cf. Bocci et al. 2019. See also Stancheva M., Stanchev H., Zaucha J. et al. Supporting multiuse of
the sea with maritime spatial planning. The case of a multi-use opportunity development — Bulgaria,
Black Sea. Marine Policy, 136, 2022, 104927.

70 EC 2021; Neimane et al. 2021.
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The next step is to incorporate MU and its panEuropean approach™ in
the MSPlan, since it is recognised that it is one of the ways to ensure that the MU
principle is implemented when determining permit requirements.”

In this regard — although, in general, implementation of the MU principle
at different levels in the Baltic Sea Region is uneven — there are several positive
examples (see Table 1). For example, in Swedish MSPlans, the guiding nature of
the MU (coexistence) principle is recognised.” In Estonia, MSPlan underlines
that “the Estonian marine area is characterised by synergistic combined use.””*
MU'’s counterpart — combined use — permeates the Estonian MSPlan, including
a chapter particularly dedicated to it, and is reflected in guidelines and conditions
for the uses of marine areas. The Danish MSPlan™ and Act on Maritime Spatial
Planning’ recognise coexistence as one of the basic MSP principles.

In this a context, amendments regarding establishing test sites for commercial
purposes (not only for scientific purposes, as is the case now), that s, the possibilities
for researching prototypes, would be essential to unlock the potential of both MU
and Innovation Research Areas newly foreseen in the Report.”” Along the OWF,
test sites would be necessary, especially for sectors such as aquaculture and wave
energy, for which MSPlan 2030 does not specify the place for development.

Conclusions

1. The multiuse principle should be recognised at the political and planning level
before introducing multiuse in more detailed regulations.

2. Considering the varieties and complexities of multiuse application, legislation
in the licensing case will have to be adapted to both the type of activity and
the type of multiuse. There will be significant differences when drafting
legislation for different kinds of multiuse, for example, whether it is only
about multiuse of space or multiuse of technical resources. Highly integrated
multiuse of the sea will require a highly sophisticated legal framework,
including regulation of risk management and risksharing tools.

7t SchultzZehden et al. 2018.

72 Cf. EC 2021; VASAB Secretariat 2021; Neimane et al. 2021.
73 Swedish Agency for Marine and Water Management. Marine spatial plans for the Gulf of Bothnia,
the Baltic Sea and Skagerrak/Kattegat: National planning in Sweden’s territorial waters and exclusive
economic zone (EEZ). Reg. No. 66619, 2019.

Ministry of Finance. Estonian Maritime Spatial Plan. Government of the Republic order, No. 146,
12 May 2022.

Danish Maritime Authority. Maritime Spatial Plan. Explanatory notes, 2021.

76 Ministry of Business and Growth (Denmark). Act on Maritime Spatial Planning. 615, 8 June 2016.

77 Cf. MoEPRD. Coordination Group 20.10.2023.

74

75
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3. In addition, to advance multiuse regulation, it is critical to capitalise on
the methods and experiences of other countries in the Baltic Sea Region
and existing legislative frameworks of environmental impact assessment and
strategic environmental assessment.
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Summary

The development of the principles of the rule of law required to harmonize this concept with
the concept of sovereignty. For the purpose of solving dualism between sovereign state power
and rule of law professor Hugo Krabbe (1857-1936) proposed the concept of the sovereignty
of law. Sovereignty of law means that nobody in the democratic state governed by law, even
sovereign itself, is not above the law. The law determines the competencies of all constitutional
bodies and subordinates them to the principles of rule of law.

The idea of Hugo Krabbe was well recognized and implemented in the Latvian legal system. That
strengthened the principle of rule of law as one of the core elements of Latvian constitutional
identity and foundation of Latvian legal system. It was recognized in the legal doctrine and
in the jurisprudence of the Latvian Senate, that all constitutional bodies are subordinated to
the law and no one in the Latvian legal system is outside or above the law.

Ievads

Tiesiskas valsts (Rechtsstaat, Etat de droit) jeb likuma (tiesibu) varas (rule of
law) principa attistiba Rietumu tiesibu tradicija' radija nepieciesamibu salagot

! Plagik sk.: European Commission for Democracy through Law (Venice Commission) Report on

the Rule of Law, adopted 25-26 March 2011. Pieejams: https://www.venice.coe.int/webforms/
documents/default.aspx?pdffile=CDL-AD(2011)003rev-e [apliikots 04.12.2023.].
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suverenitati ar valsts varas padotibu tiesibam. Suverenitates teorija vésturiski
(pieméram, Zans Bodéns (Jean Bodin, 1530-1596) un Zans Zaks Ruso (Jean-
Jacques Rousseau, 1712-1778)) paredzéja suveréna varas parikumu par citiem
varas avotiem, ka ari tikai simbolisku suveréna ierobezojumu ar tiesibam. Faktiski
tiesibas tika pakartotas suveréna gribai ka viens no ta varas instrumentiem.?
Visradikalak $o pieeju Franéu revolicijas laika formuléja abats Sjejess (Emmanuel
Joseph Sieyés, 1748-1836), uzsverot, ka nacija ka suveréns nevar tikt saistita ar
likumu un pat ar konstitaciju, jo tas griba jau pati par sevi ir augstakais likums.
Nacijas griba izslédz likumu darbibu, jo nacija ir visu pastavo$o likumu avots un
augstakais noteicéjs.® Savukart tiesiskas valsts princips prasa visas valsts varas,
arl suveréna, padotibu likumam un tiesibam. Tiesiska valsti visam valsts varas
institacijam, ari Saeimai un Latvijas pilsonu kopumam, ir pienakums ievérot
likumu un tiesibas, un neviens tiesiska valsti nav tiesigs parkapt konstitaciju.*

Tiesibu teorija un valstszinatné kops XIX gadsimta vairaki tiesibnieki
savos darbos ir risinajusi jautdjumu par to, ka saskanot tiesiskas valsts principu
ar suverenitates teoriju. Viens no $adiem tiesibniekiem bija Groningenas
Universitates un vélak Leidenes Universitates profesors Hugo Krabe (Hugo Krabbe,
1857-1936). Vina priekslikums par tiesibu suverenitati pirms Pirma pasaules kara
guva plasu ievéribu® un pécak bija labi pazistams ari Latvijas tiesiskaja sistéma. Ka
médza skaidrot, “masu valsts ir tiesiska valsts, kura augstaka vara pieder tiesibam.
Tiesiska valsti ari valsts vara klast par tiesisku varu jeb, ka izsakas Holandes valsts
tiesibu zinatnieks Krabe, kundzibas varas vieta nostajas tiesibu vara. Tadé] tiesiska
valsti nav neviena subjekta, kur$ stavétu pari tiesibam, nav nevienas varas, kura
nebitu no likuma noteikta, tatad ar likumu saistita, no likuma ierobeZota”.

Sa raksta mérkis ir aplikot Hugo Krabes idejas par tiesibu suverenitati ietekmi
uz Latvijas tiesisko sistému. Lai sasniegtu §o mérki, vispirms tiks raksturota Hugo
Krabes tiesibu ideja un péc tam aplakota tas recepcija Latvijas tiesiskaja sistéma.

Hugo Krabes ideja

Hugo Krabes darbi par tiesibu suverenitati un modernas valsts ideju savulaik
radija rezonansi Eiropas méroga. Vina ideja par tiesibu suverenitati iedvesmoja
Vines Universitates profesoru Hansu Kelzenu (Hans Kelsen, 1881-1973) formulét
“tiro tiesibu” macibu un valsti reducét lidz tiesibu sistémai, kuru nosaka tiesiskas

2 Plagak sk.: Tjabs L. Politikas teorija: pirmie soli. Riga: Lasitava, 2017, 80.-86. Ipp.
3 Sieyes E. . What is the Third Estate? In: Sieyes E. Political Writings. Including the Debate between

Sieyés and Tom Paine in 1791. Indianapolis, Cambridge: Hackett Publishing Company, Inc., 2003,
pp. 137-138.

*  Plagak sk.: Endzing A. Tiesiska valsts. Jurista Vards, 2022, Nr. 7 (1221), 72.-73. Ipp.

Krabbe H. Die Lehre der Rechtssouveranitat. Beitrag zur Staatslehre. Groningen: Verlag von
J. B. Wolters, 1906.

Linde A. Tiesiskas apzinas izkop$ana armija. Militarais apskats, 1932, Nr. 1, 46. Ipp.
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sistémas pamatnorma.” Hugo Krabe vél pirms Hansa Kelzena “atmet dualismu
starp valsts varu un tiesibam lidz$inéja valsts teorija un grib nodibinat monismu,
kas izpaustos vienigi tiesibu varas atzi§ana”.®

Mausdienas Hugo Krabe - salidzinot ar Hansu Kelzenu vai profesoru Karlu
Smitu (Carl Schmitt, 1888-1985) — ir salidzinosi piemirsts, un vina darbi vél nav
piedzivojusi savu renesansi. Lai gan butu jateic, ka tiesibu suverenitates ideja
tiesibu teorija un valstszinatné $obrid varétu bat tik aktuala ka vél nekad ieprieks.

Neliberalas demokratijas aktualizéjusas spriedzi starp politiku un tiesibam,
valsts suveréno varu un tiesiskas valsts principiem.” Péc tiesiskas valsts idejas —
cilvéka un dazadu mazakumu tiesibu aizsardzibas un varas padotibas likumam un
tiesibam — ziedu laikiem aizvadita gadsimta devindesmitajos gados $aja gadsimta
var konstatét zinamu regresu $aja joma. Atkapsanas no tiesiskas valsts principiem
neliberalas demokratijas tiek pamatotas ar suveréna gribu. Ja tautas vairakums
politiski izlémis kadu jautajumu, ne tiesibas, ne kads tiesibu piemérotajs nevar
staties preti suveréna gribai. Neliberalas demokratijas pretstata tautas suverenitati
un tiesisku valsti, prioritati pieskirot tautas suverenitatei.'

Patie$am, ja suverenitate raksturo augstako valsts varu, kurai ir tiesibas uz
pédéjo vardu un galigu valsts dzives jautajumu izlem$anu, tad suveréns sava griba
nevar tikt ierobezots.

Vienlaikus - tiesiska valsts prasa respektét mazakumu, katra cilvéka tiesibas
un nosaka valsts varas padotibu likumam un tiesibam. Valsts vara ir padota
likumam un tiesibam — tada ir likuma varas, tiesiskas valsts logika. Ikvienam valsts
varas organam, arl suverénam, tiesiska valsti ir jaievéro likums un tiesibas. Tada
zina tiesiskas valsts ideja ir izaicinajums klasiskai suverenitates doktrinai.

Pat Apvienotaja Karalisté, kur neparprotami atzits, ka nevis karalis ir likums,
bet likums ir karalis,'' lidz galam nav atrisinata pretruna starp parlamenta
suverenitati un likuma varu.” Ja parlaments klatu patvaligs un parkaptu likuma
varu, diez vai ir efektivi lidzekli suveréna savaldi$anai.

XX gadsimta sakuma profesors Hugo Krabe piedavija originalu risinajumu
$ai problémai. Vins attistija ideju par tiesibu suverenitati."

Hugo Krabe uzsvéra, ka valsts ir tiesibas balstita kopiba un lidz ar to tiesibu
uzdevums ir valsts varas ierobezosana, lai garantétu sabiedribas loceklu tiesibas un
brivibas. Moderna valsti suverenitate vairs nav ekstra legala, pari tiesibam stavosa

7 Stella G. Precursors of the Pure Theory of Law: Hugo Krabbe. In: Legal Philosophy in the Twentieth
Century: The Civil Law World. Tome 1: Language Areas. Enrico Pattaro and Corrado Roversi (eds).
Dordrecht: Springer Netherlands, 2016, pp. 65-71.

Dislers K. Tautu pa$noteik$anas principa tiesiskais saturs. Riga: Latvijas Universitate, 1932, 80. Ipp.

Plagak sk.: Sajo A. Ruling by Cheating: Governance in Illiberal Democracy. Cambridge: Cambridge
University Press, 2021.

10 Ibid., pp. 119-123.
" Bingham T. The Rule of Law. London: Allen Lane, 2010, pp. 4-8.

2 Plagak sk.: Dicey A. W. Introduction to the study of the Law of the Constitution. London: Macmillan
and Co, 1889.

13 Krabbe H. 1906.
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vara, bet gan tiek atvasinata no spéka esosajam tiesibam. Suverenitate tiek ielikta
tiesibu ietvaros, nevis paliek arpus un pari tiesibam.

Tiesibu suverenitates ideja nozimé, ka suveréns — valsts, kads valsts varas
organs vai tauta — vairs nav pari tiesibam eso$s un tiesibas nosako$s. Hugo Krabes
ieskata, tie$i pretéji — tiesiska valsti spéka esosas tiesibas nosaka valsts varas
legitimitati un robezas un visi valsts varas organi, ari tauta, ir padoti likumam un
tiesibam."*

Faktiski Hugo Krabes ideja noziméja tiesiskas valsts nostiprinasanu, novérsot
dualismu starp tiesisku valsti un suveréna varu. Vin$ “nokritizé un atmet lidz$inéja
valsts teorija valdo$o macibu par valsts varas juridisku neierobeZotibu, citiem
vardiem, macibu par valsts varas suverenitati un nostada tai pretim macibu par
tiesibu suverenitati”.!® Patie$am, vairs neviens nav pari likumam un tiesibam
un visiem ir vienlidz saisto$as spéka esosas tiesibas. Pat monarham vai tautai ka
suverénam japaklaujas tiesiskas valsts prasibam. “Moderna jurisprudence un
seviski valststiesibu zinatne ir stadijusi par savu specialo uzdevumu noskaidrot
tiesibu isto dabu, celt tas pienaciga goda, likt bezpersonisko tiesibu varu perso-
niskas valdnieka vai valsts (fiziskas vai juridiskas personas) varas vieta.”'¢

Tiesibu suverenitates ideja ir kritizéta. Ar to politiskaja teologija cienpilni
polemizéja Karls Smits. Vin$ tiesibu suverenitaté saskatija problemu, ka tiesibas
nevar parvaldit efektivi iznémuma apstaklus, proti, arkartéjos gadijumus, kuri nav
reguléti ar tiesibu normam."” Pats Karls Smits par suverénu uzskatija to valsts varas
organu, kur§ var rikoties iznémuma apstaklos, kad tiesibas ir robs un tas klusé.'®

Savukart Latvijas Universitates asociétais profesors Ivars Ijabs tiesibu
suverenitaté saskatijis faktisku suverenitates nodo$anu tiesibu piemérotajiem.
Tautas gribas un likumdevéja politiska procesa nozimigumu atvietotu tiesibu
pieméro$ana tiesas sprieSana. “Beigu beigas ideja par konstitaciju ka suverénu no
jaunanoved pie konkrétam personam. To, kas tiesi rakstits konstitticija, lemj organs,
kas $o konstitaciju interpreté, proti, konstitucionala tiesa.””” Tada zina vinam var
piekrist, ka tiesibas iztulkot konstitaciju ir batisks suverenitates elements. Tas,
kurs galigi un saistosi iztulko konstiticiju, liela méra izlemj butiskakos tiesiskas
sistémas jautajumus, tuvinoties Karla Smita definétajam suverénam.? Ar atsauci
uz Griekijas melnajiem pulkveZiem $ada konteksta varétu but konstruéta norade
uz sarkanajiem tiesne$iem konstitucionalajas tiesas.*!

Vienlaikus vésture apstiprina, ka konstitucionalas tiesas neklast visvarenas
un tiesnesu valsts nav izveidojusies. Visiem, ari konstitucionalajam tiesam, ir

' Krabbe H. The Modern Idea of State. Leiden: Martinus Nijhoff, 1922, pp. 34-44.

5 Dislers K. 1932, 80. Ipp.

Turpat, 75. Ipp.

17 Schmitt C. Political Theology. Chicago and London: Chicago University Press, 1985, pp. 21-25.
'8 Ibid., pp. 5-9.

¥ Tjabs 1. 2017, 83. Ipp.

Pleps J. Satversmes iztulko$ana. Riga: Latvijas Véstnesis, 2012, 52.-56. Ipp.

Pieméram: Pleps J., Pastars E., Plakane I. Konstitucionalas tiesibas. Riga: Latvijas Véstnesis, 2004,
589.-598. Ipp.
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saisto$a konstitacija. Un tiesiska valsti visi, arl konstitucionalas tiesas tiesnesi, ir
padoti likumam un tiesibam.*?

Hugo Krabes idejas butiba bijusi nevis suverenitates atdo$ana tiesibam, bet
gan tas ka politiska faktora likvidésana tiesiska valstl. Ar tiesibu suverenitates
ideju tiek izslégta atseviska valsts varas organa vai personas pretenzija klat par
suverénu. Tiesiskas valsts konsekvence ir reala varas dali$ana starp dazadiem
valsts varas organiem un viena varas centra neesamiba. Neviens nevar klat par
karali, jo nevienam nav tik daudz varas. Savukart paréjie valsts varas organi ir
apveltiti ar pietiekamam pilnvaram, lai novérstu potencialo varas uzurpaciju un
tiesiskas valsts atcelsanu. Neviens nav pari citiem stavoss, un neviena griba nav
pari likumam un tiesibam.

Idejas recepcija Latvijas tiesiskaja sistéma

Hugo Krabes tiesibu suverenitates ideja péc starpkaru perioda tiesibu teorija
un valstszinatné ir piemirsta. Tomér parsteidzo$a karta tie$i Latvijas tiesiskaja
sistéma ir notikusi spéciga Hugo Krabes tiesibu suverenitates idejas recepcija. To
noteikusi Latvijas Universitates profesora Karla Dislera (1878-1954) intelektuala
ietekme Latvijas tiesiskaja sistéma. Hugo Krabes redzé&ums loti tuvu saskanéja
ar pasa Karla Dislera tiesiskas valsts izpratni. Karlis Dislers norades uz tiesibu
suverenitati ietvéra savas macibu gre'lmaté.s,23 un tiesibu suverenitate ar tieSu
noradi uz Hugo Krabi joprojam tiek apguta Latvijas konstitucionalajas tiesibas.**

Karlis Dislers visos savos valststiesibu darbos ipasi izcéla, ka moderna
demokratiska valsts ir tiesiska valsts.”® Tas nozimé, ka pati valsts, ka ari visi valsts
varas organi ir padoti likumam un tiesibam. Tas bija Karlim Digleram principiali
svarigi. “Lai valsts pilnigi konsekventi varétu tikt atzita par tiesisku, vina nedrikst
but neviena subjekta, kur§ stavétu pari tiesibam, nedrikst but varas, kura nebatu
no likuma noteikta, tatad ar likumu saistita, no likuma ierobezota. [..] augstaka
vara valsti piederétu bezpersoniskam objektivam tiesibu normam, bet nevis kadam
tiesibu subjektam, vienalga, lai $is subjekts butu fiziska vai juridiska persona.”*
Karlis Dislers nepielava ideju, ka parlaments, prezidents vai tautas vairakums
varétu klat patvaligi vai rikoties pretéji likumam un tiesibam. Vina izpratné visa
valsts varas darbiba notika tiesiskas valsts principu ietvaros. “Ja demokratiska

> Plagak sk.: Osipova S. Tiesiska valsts vai “tiesne$u valsts”.

Jurista Vards, 2016, Nr. 27 (930), 12.-15. Ipp.

Dislers K. Latvijas valsts varas organi un vinu funkcijas. Riga: Tieslietu Ministrijas Veéstnesa

izdevums, 1925, 14.-15. Ipp.; Dislers K. Ievads Latvijas valststiesibu zinatné. Riga: A. Gulbis, 1930,

25.-27. 1pp.

** Sk. arl: Grigore-Bara E., Kovalevska A., Liepa L., Levits E., Mits M., Rezevska D., Rozenvalds ]J.,
Sniedzite G. Satversmes 1. pants. Gram.: Latvijas Republikas Satversmes komentari. Ievads. I nodala.
Visparéjie noteikumi. Autoru kolektivs prof. R. Baloza zinatniska vadiba. Riga: Latvijas Véstnesis, 2014,
188.-189. Ipp.

»  Piemeéram: Dislers K. 1925, 67. Ipp.

¢ Turpat, 13.-14. Ipp.

23
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tiesiska valstl runajam par tautai piederoso suveréno varu valsts ieksiene, tad
jasaprot, ka §1 vara suveréna tikai ideja, bet ne praktika, un ari ne teorija vina tada
vairs nav. Bet Istd, reala suveréna vara valsti péc modernas valsts teorijas pieder
tiesibam, objektivam tiesibu normam, likumiem, jo visi tiesibu subjekti valsti
ir padoti $iem likumiem un visi konkrétie valsts varas akti tiek izdoti uz likumu
pamata un saskana ar likumiem.””’

Karlis Diglers tiesiskas valsts ideju ipasi izvérta sava doktora disertacija par
tautu pa$noteiksanas principa saturu.?® Saja darba ving pievérsis ipagu uzmanibu
valsts varas ierobezo$anai ar tiesibam.? Saja zina noderiga bija Hugo Krabes tiesibu
suverenitates ideja,* kuru Karlis Dislers aplakoja péc tautas suverenitates idejas®
ar uzsvaru, ka tie$i tiesibu suverenitate atspogulo jaunako valststiesibu attistibas
tendenci. Tiesibu suverenitates ideja lauj valsts varu izskaidrot un pamatot ka
tiesisku paradibu, kas pakartota tiesibu regulativajai iedarbibai.*

Tiesibu suverenitates ideju sava praksé akceptéja ari Latvijas Senats. Latvijas
Senata Apvienota sapulce 1929. gada 15. marta sprieduma, skaidrojot jautagjumu
par suveréno valsts varas organu, nonaca pie secinajuma, ka Latvijas valsts iekarta
tada nav, jo visi valsts varas organi ir padoti likumam un tiesibam. Tie “péc Latvijas
Republikas Satversmes biitibas ir nevis arpus likuma stavosi (suveréni) organi, bet
gan tie darbojas likuma (Satversmes) robezas un padoti likumam (Satversmei),
kamdeé] tie uzskatami vienigi par valsts varas augstakiem organiem, bet nevis par
tadiem organiem, kuri stavétu pari tiesibam, kas nepiecie§ams elements suverénas
varas jédzienam”.*

Atbilstosi $im Latvijas Senata skaidrojumam ari tauta, pilsonu kopums, ir
padota likumam un tiesibam. Savukart attiecigais secinajums Latvijas Senatam
lava pievienoties moderno valststiesibu atzinam, ka suveréna vara Latvija faktiski
pieder likumam, respektivi, tiestbam.>* Latvijas Senats atspogulojis tiesiskai valstij
atbilsto$u suverenitates izpratni, sasaistot visus valsts varas organus ar pienakumu
ievérot likumu un tiesibas. Latvijas Senata secinajums, ka suveréna vara pieder
“likumam, resp., tiesibam”, bija logiska konsekvence secindgjumam, ka visi valsts
varas organi ir padoti likumam un tiesibam. Proti, ja visi ir padoti likumam un
tiesibam, tad neviens no valsts varas organiem vairs nav suveréns. Suverenitate,
atra$anas pari visiem valsts varas organiem, ir tie$i likumam un tiesibam.*

*” Pieméram: Dislers K. 1925, 15. Ipp.

** Dislers K. 1932.

*  Turpat, 40.-54. Ipp.

3% Turpat, 68.-83. Ipp.

' Turpat, 55.-68. Ipp.

Turpat, 4. Ipp.

Latvijas Senata Apvienotas sapulces 15.03.1929. spriedums. Gram.: Senats lasa Satversmi. Satversme
Senata atzinas. Riga: Latvijas Republikas Augstaka tiesa, 2022, 14. Ipp.

Turpat.

Plasak sk.: Priekulis J., Pleps J. Latvijas Senata atzinas par Latvijas Republikas Satversmi: tiesu
prakses apkopojums (1918-1940). Gram.: Senats lasa Satversmi. Satversme Senita atzinas. Riga:
Latvijas Republikas Augstaka tiesa, 2022, 14.-16. Ipp.
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Tiesibu suverenitates ideja neizslédz tautas suverenitati, jo tada ir bijusi
pasas tautas griba, veidojot demokratisku tiesisku valsti.’® Pa$noteicoties, proti,
izveidojot demokratisku tiesisku valsti un nosakot konstitaciju, tauta taja sevi ir
tiesiski pasierobezojusi. Ka noradijusi Satversmes tiesa, “jau pienemot Satversmi,
Latvijas tautas suveréna griba tika izteikta Satversmes ievada: “Latvijas tauta sava
brivi véléta Satversmes sapulcé ir nolémusi sev $adu valsts Satversmi.” Tadéjadi
Satversmes ievads apliecina to, ka Latvijas tauta ir appémusies izmantot savu
suveréno valsts varu tikai atbilsto$i Satversmes normam un taja noteiktaja
kartiba”.’” Konstituicija ir saisto$a arl pasai tautai. Tauta var lemt tikai konstitacija
noteiktaja kartiba, par konstitacija pielautajiem jautijumiem un ievérojot
konstitiiciji noteiktos ierobezojumus. Referendums (tautas nobalso$ana) un
pilsonu vairakuma gribas izteikums neatrodas arpus likuma un tiesibam, bet ir
tiesiski reguléta darbiba. Ka paredz Latvijas Republikas Satversmes®*® 64. pants,
likumdos$anas tiesibas tautai pieder Satversmé paredzéta kartiba un apméros.

Tiesibu suverenitates idejas ietekme Latvijas tiesiskaja sistéma konstatéjama
vairakos limenos.

Pirmkart, tiesiskas valsts princips ir fundamentala Latvijas valstiskuma
pamatvértiba,* kas nosaka valsts konstitucionalo identitati.*’

Pat péc 1934. gada 1S5. maija valsts apvérsuma, kad atcéla demokratiju,
parlamentarismu un pamattiesibas, tiesiskas valsts ideja bija svariga. Karlis
Dislers tolaik rakstija, ka autoritara vadona valsts ir tiesiskas valsts augstaka
forma.*" Tiesiskas valsts princips bija viens no Karla Ulmaga autoritara rezima
pamatprincipiem.*” Tiesiska valsts jeb taisnibas valsts, ka to tolaik devéja,** Karlim
Ulmanim personiski bijaloti svariga, jo vins pats Latvijas Republikas proklamés$anas
akta 1918. gada 18. novembri bija solijis, ka Latvija bas taisnibas valsts.**

36 Plasak sk.: Rezevska D. Visparéjo tiesibu principu nozime un pieméro$ana. 2. izd. Riga: Daigas

Rezevskas izdevums, 2015, 42.-44. Ipp.

7 Satversmes tiesas 12.02.2014. spriedums lieta Nr. 2013-05-01. Pieejams: https://likumi.lv/ta/
id/192098-par-likuma-par-tautas-nobalsosanu-un-likumu-ierosinasanu-22panta-otra-teikuma-
atbilstibu-latvijas-republikas-satversmes-1pantam [aplikots 04.12.2023.]. Sprieduma 11. punkts.

% Latvijas Republikas Satversme. Pieejams: https://likumilv/ta/id/57980-latvijas-republikas-
satversme [aplikots 04.12.2023.].

¥ Satversmes tiesas 07.04.2009. spriedums lieta Nr. 2008-35-01. Pieejams: https://likumi.lv/

ta/id/190439-par-likuma-par-lisabonas-ligumu-ar-ko-groza-ligumu-par-eiropas-savienibu-

un-eiropas-kopienas-dibinasanas-ligumu-atbilstibu-latvijas-republikas-satversmes-101pantam

[aplikots 04.12.2023.]. Sprieduma 17. punkts.

Plagak sk.: Osipova S. Tiesiskums: politisks vai juridisks jédziens? Gram.: Inovaciju juridiskais

nodrosinajums. Latvijas Universitates 70. konferences rakstu krajums. Riga: LU Akadémiskais

apgads, 2012, 257.-267. Ipp.

Dislers K. Ievads administrativo tiesibu zinatné. Administrativo tiesibu kursa vispariga dala. Riga:

Latvijas Universitate, 1938, 43.-44. Ipp.

Plagak sk.: Pleps J. Autoritaras valsts izpratne un pamatprincipi: Karla Ulmana rezims. Gram:

Tiesibu efektivas pieméro$anas problematika. Latvijas Universitates 72. zinatniskas konferences

rakstu krajums. Riga: LU Akadémiskais apgads, 2014, 74.-75. Ipp.

Apsitis H. Tiesnesis (DaZzas pardomas). Tieslietu Ministrijas Véstnesis, 1938, Nr. 1, 956. Ipp.

40

41

42

43

*  Sviniga Latvijas neatkaribas proklamésana 18. novembri 1918. gada. Gram.: Latvijas Tautas padome.

L. puse. Riga: Satversmes sapulces izdevums, 1920, 9. Ipp.
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Otrkart, tiesiskas valsts atjaunosana bija butiska prasiba Latvijas neatkaribas
idejas uzturé$ana péc valsts okupacijas. Nacionala pretosanas kustiba abam
okupacijas varam prasija atjaunot demokratiju, Satversmi un tiesisku valsti. Ta bija
principiala prasiba. Ka rakstija senators Mintauts Cakste, “visi grib redzét nakotnes
Latviju ka valsti, kura valda likums un tiesibas, un nevis “vadonis un patvaribas™”.*

Trimdas debatés tiesi Latvijas neatkaribas idejas ideologs Mikelis Valters
atgadinaja par tiesibu suverenitati. “Sis valsts attistibas process augstako pakapi
sasniedzis moderna tiesiska valsti, kura cilvéka personigas varas vieta stajas
bezpersoniga tiesibu vara. [..] M. Valtera doma par valsti ir doma par tiesisku valsti,
kura valda tiesibu un nevis atsevi$ku cilvéku vara. Pati valsts vara balstas uz tiesibam
un bezpersonificéjas, sadaloties starp valsts institacijam. Katra valsts institacija,
sakot ar visaugstako un beidzot ar viszemako, balstas uz un ir padota tiesibam.™*

Tregkart, péc neatkaribas atjaunosanas tiesiskas valsts ideja ir pagsaprotama
Latvijas tiesiskas sistémas aksioma.” Latvijas tiesiskaja sistéma ir atzita valsts
varas padotiba ne tikai likumam, bet ari tiesibam. Demokratiskas tiesiskas valsts
visparéjie tiesibu principi ir Latvijas tiesiskas sistémas pamats un vienlaikus istas
tiesibu normas ar augstako juridisko spéku, kas vienlidzigiierobezo kalikumdevéju,
ta tiesibu piemérotaju.*® Likumdevéja tiesibas var bat spéka un iedarbigas tiktal,
ciktal tas ir taisnigas un atbilsto$as visparéjiem tiesibu principiem.

Sie Latvijas tiesiskas sistémas pamatpostulati faktiski norada uz Hugo Krabes
tiesibu suverenitates ideju — likumdevéjs un pat pilsonu kopums, tauta, nav arpus
likuma un tiesibam un nevar klat tiranisks. Tiesibu piemérotaji kontrolé un
nodro$ina visu likumu atbilstibu Satversmei. Ka Satversmes tiesa atzinusi, neviena
konstitucionala institacija, arl tauta pati, realizéjot sev pieskirtas pilnvaras, nav
tiesiga parkapt Satversmi.*

Latvijas pilsonu kopums, tauta, referenduma (tautas nobalso$ana) nevar
lemt pretéji likumam un tiesibam un ignorét tiesiskas valsts principu prasibas.
Ja tiesiskas valsts principi tiek parkapti, nav $kér$lu parbaudit $ada likuma
konstitucionalitati un to atzit par Satversmei neatbilsto$u. Ka Satversmes tiesa
noradijusi, Latvijas valsts balstas uz noteiktam pamatvértibam, kuras nevar
aizskart un ir pienakums garantét. Starp $§im pamatvértibam ir pamattiesibas un
pamatbrivibas, demokratija, valsts un tautas suverenitate, varas daliSana un tiesibu
vara (tiesiska valsts).*° Lidz ar to likums un tiesibas ir saisto$as ikvienai valsts varas

# M. C. [Cakste M.] Satnis Dr. M. Valters apmekl&ja Zviedriju. Latvju Zinas, 1949, Nr. 57, 1. Ipp.
* Turpat.

# Plasak sk.: Endzins A. 2022, 72.-73. Ipp.
* Plagak sk.: Rezevska D. 2015.

¥ Satversmes tiesas 19.12.2012. léemums par tiesvedibas izbeig$anu lieta Nr. 2012-03-01. Pieejams:

https://likumi.lv/ta/id/253569-par-tiesvedibas-izbeigsanu-lieta-nr-2012-03-01 [aplikots 04.12.2023.].
Lémuma 18.3. punkts.

0 Satversmes tiesas 07.04.2009. spriedums lieta Nr. 2008-35-01. Pieejams: https://likumilv/ta/
id/190439-par-likuma-par-lisabonas-ligumu-ar-ko-groza-ligumu-par-eiropas-savienibu-un-eiro-
pas-kopienas-dibinasanas-ligumu-atbilstibu-latvijas-republikas-satversmes-101pantam [aplitkots
04.12.2023.]. Sprieduma 17. punkts.



140 1. SEKCIJA. Caveant consules: Tiestbu neaizskaramais minimums arkartas apstak|os

institacijai, ka to atzinusi Satversmes tiesa, ari likumdevéjam pasam - ka Saeimai,
ta arl tautai, Latvijas pilsonu kopumam.®!

Kopsavilkums

1. Tiesiskas valsts princips prasa visas valsts varas organu, ari tautas pasas ka
suveréna, padotibu likumam un tiesibam.

2. Tiesiska valsti ari suveréns nav arpus un parilikumam un tiesibam, bet pastav
demokratiskas tiesiskas valsts visparéjo tiesibu principu un konstitacijas
ietvaros.

3. Jebkurs$ politisks suveréns vairs nav suveréns tiesiska valsti, jo ir padots liku-
mam un tiesibam. Demokratiska tiesiska valsti tautas suverenitate transfor-
meéjas tiesibu suverenitaté, tautai ka suverénam sevi saistot ar tiesiskas valsts
principu.
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lv/ta/id/190439-par-likuma-par-lisabonas-ligumu-ar-ko-groza-ligumu-par-eiropas-
savienibu-un-eiropas-kopienas-dibinasanas-ligumu-atbilstibu-latvijas-republikas-
satversmes-101pantam [aplakots 04.12.2023.].

Satversmes tiesas 19.12.2012. lémums par tiesvedibas izbeig§anu lieta Nr. 2012-03-01.
Pieejams: https://likumi.lv/ta/id/253569-par-tiesvedibas-izbeigsanu-lieta-nr-2012-03-01
[aplikots 04.12.2023.].
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Summary

Article 1.7 of the Republic of Latvia Law on Higher Education Institutions provides a definition
for the concept of a “contact hour”. Among the main elements thereof is the requirement to have
a direct communication of academic staff and students. This article explores the interpretation
of the concept of a contact hour, and outlining its possible implications on the choice of teaching
methods. The main conclusion is that the requirement to have a direct communication of
academic staff and students might restrict the choice of teaching methods.

Ievads

Ministru kabineta 2014. gada 13. maija noteikumu Nr. 240 “Noteikumi par
valsts akadémiskas izglitibas standartu” 9. un 19. pants paredz, ka pilna laika
bakalaura studiju programmas no kopéja programmas apjoma (iznpemot praksei un
bakalaura darba izstradei paredzéto apjomu) vismaz 40% jabit kontaktstundam;
magistra studiju programmas — vismaz 30% (iznemot praksei un magistra darba
izstradei paredzéto apjomu) jabat kontaktstundam.' Viens no galvenajiem

' Ministru kabineta 2014. gada 13. maija noteikumi Nr. 240 “Noteikumi par valsts akadémiskas

izglitibas standartu”. Pieejams: https://likumi.lv/ta/id/266187-noteikumi-par-valsts-akademiskas-
izglitibas-standartu [aplikots 01.12.2023.].
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iemesliem, kapéc $ads reguléjums attieciba uz minimalo kontaktstundu skaitu
tika pienemts, bija studentu prasiba nodro$inat kvalitativu izglitibu, proti, lai
augstskolam batu pienakums nodros$inat nodarbibas un tas netiktu aizstatas ar
individualo darbu bibliotéka.> Kontaktstundas definicija Augstskolu likuma? ir jau
kops 2000. gada 26. decembra. Augstskolu likuma 1. panta 7. punkts paredz, ka
kontaktstunda ir “akadémiska personala un studéjoso tiesa saskarsme, kura tiek
istenota studiju programmas mérku un uzdevumu sasnieg$anai atbilstosi studiju
programmas planam un kuras ilgums ir viena akadémiska stunda”. Lidz §im bridim
$1 norma nav tikusi grozita, un tatad $ads kontaktstundas jédziena definéjums ir
spéka jau vairak neka 20 gadus.

Iepriek$ minétas tiesibu normas ir saisto$as augstskolam un akadémiskajam
personalam, un tas faktiski sniedz reguléjumu tam, ka ir organizéjami studiju
kursi, proti, cik daudz ir jabat kontaktstundam, cik gara ir viena kontaktstunda un
kadi ir kritériji, lai akadémisko stundu varétu uzskatit par kontaktstundu. Tas, ko
§1s normas tie$i neregulé, ir — kadas macibu metodes akadémiskais personals var
izmantot kontaktstundas laika.*

Lai gan nav pieejami precizi dati par to, cik daudz un kadas tie$i macibu
metodes akadémiskais personals izvélas un lieto Latvijas augstskolas, tomeér,
saskana ar $a raksta autores personigo darba pieredzi un novérojumiem, lekcija
varétu but dominéjosa metode. Ievérojot to, ka lekcija ne vienmeér ir efektivaka
macibu metode,® ka ari to, ka pastav loti daudz dazadu citu macibu metozu, ir
nepiecie$ams pétit, ka tie$i akadémiskais personals izvélas macibu metodes un
kadi ierobezojumi pastav, kas varétu ietekmét $o izvéli. Sis ir plags jautajums,
kuru nevar apskatit $aja raksta. Lidz ar to $is raksts koncentrésies tikai uz to, vai
un ka Latvija spéka esosais tiesiskais reguléjums varétu ietekmét macibu metozu
izvéli. Proti, $a raksta mérkis ir aplakot Augstskolu likuma 1. panta 7. punkta
paredzétas kontaktstundas jédziena definicijas interpretaciju un noskaidrot, vai un

> Ministru kabineta noteikumu projekta “Noteikumi par valsts akadémiskas izglitibas standartu”

anotacija. Pieejams: https://tap.mk.gov.lv/lv/mk/tap/2pid=40300977 [aplakots 04.12.2023.].
Sk. ari, pieméram, LSM.lv 2013. gada 19. februari publicéto rakstu “LSA: Janosaka minimalais
lekciju  skaits augstskolas”  Pieejams: https://www.lsm.lv/raksts/zinas/latvija/lsa-janosaka-
minimalais-lekciju-skaits-augstskolas.a$1907/ [aplukots 02.12.2023.]; Latvijas Studentu apvienibas
interneta majaslapa 2013. gada 19. februari publicéto rakstu “Latvijas Studentu apvieniba
izvirza priekslikumu noteikt minimélo akadémisko kontaktstundu skaitu pilna laika studijam”
Pieejams: https://www.lsa.lv/latvijas-studentu-apvieniba-izvirza-priekslikumu-noteikt-minimalo-
akademisko-kontaktstundu-skaitu-pilna-laika-studijam/ [aplikots 02.12.2023.].

* Augstskolu likums. Pieejams:  https://likumi.lv/ta/id/37967-augstskolu-likums [aplikots

03.12.2023.].

Augstskolu likuma 6. panta ceturta dala paredz, ka “Akadémiskais personals ir tiesigs izvéléties

macibu metodes” Sis tiesibas izriet no akadémiskas brivibas principa. Taja pasa laika janorada,

ka §is tiesibas nav absolatas un akadémiskajam personalam, izvéloties macibu metodes, jaievéro,

pieméram, kontaktstundu daudzuma prasiba, kopéjais darba apjoms, kas izriet no kreditpunktu

skaita, ka ari kontaktstundas definicija. Sie faktori, it ipasi kontaktstundas definicija, ietekmé to,

kadas macibu metodes ir iespéjams izvéléties.

*  Sk., pieméram, Pulliam L. The Lecture: Are We Receiving Discredited Teaching Methods? The
Phi Delta Kappan 44, No. 8 (1963), pp. 382-38S; DiCarlo S. E. Too much content, not enough
thinking, and too little FUN! Advances in Psychology Education 33, No. 4, 2009, pp. 257-264.
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ka ta ietekmé macibu metozu izvéli. Ievérojot raksta robezas, raksts galvenokart
koncentréjas uz vienu no kontaktstundas jédziena galvenajiem elementiem — tie$as
saskarsmes — interpretaciju, jo tai ir vislielaka ietekme uz macibu metozu izvéli.
Raksta nosléguma tiek piedavati galvenie secinajumi un priekslikumi.

1. Jedziena “tie$a saskarsme” interpretacija®

Augstskolu likuma nav ietverta jédziena “tie$a saskarsme” definicija. Sis ir
atvérts jédziens (generalklauzula), kuru ir nepiecie$ams interpretét, izmantojot
tiesibu normu interpretacijas metodes. Tapat ari, lai noskaidrotu $1jédziena saturu,
nepiecie$ams apskatit dazadus zinatniskos avotus.

Tiesibu normas interpretacijai jasakas ar vardu jégu, kuru Jauj noskaidrot
gramatiska interpretacijas metode.” Latviesu literaras valodas vardnica jédzienu
“tiess” skaidro ka “[t]ads, kas izpauzas, iedarbojas, ir konstatéjams bez cita
starpniecibas [..]", un attieciba uz cilvekiem - “[t]ads, ar kuru attiecibas (ar kadu, ar
ko) nepastavkada cita starpnieciba”.® Savukart jédziens “saskarsme” tiek definéts ka
“Cilvéku, to grupu mijiedarbiba, kam raksturiga informacijas apmaina, savstarpéji
reguléta riciba, emocionala ietekme”” Tatad “tie$a saskarsme” starp akadémisko
personalu un studéjosajiem varétu nozimét tadu mijiedarbibu vai komunikaciju,
kas ir personiga un notiek bez citam personam ka starpniekiem. Seit gan janorada,
ka vardnicas sniegtas definicijas nav juridiski saisto$as un nevar tikt izmantotas,
lai noteiktu jédzienu juridisko nozimi."

Apskatot dazadus zinatniskos avotus, var secinat, ka vienojo$ais jédziena
“tiesa saskarsme” skaidrojumu elements ir komunikacija."" Ta, pieméram, profe-
sore Iréna Zogla ir noradijusi, ka “Saskarsme un sadarbiba macibas tiek uzsvérta
ka nosacijums sabiedriski nozimigu zinasanu un prasmju apguvei. Tam atbilsto-
$as macisanas formas - jautasana, atbildé$ana uz jautdjumiem, diskusija”.'* No i
skaidrojuma izriet, ka “tieSas saskarsmes” elements ir komunikacija. Komunika-
cijas jédziens dazados ar izglitibu saistitos kontekstos sastopams vairaku autoru

Raksta autore izsaka pateicibu Mg. psych., Mg. paed. Ilutai Kraminai par palidzibu ar avotiem par
jédzienu “tiesa saskarsme”.

Neimanis J. Ievads tiesibas. Riga: zv. adv. Janis Neimanis, 2004, 147.-149. Ipp.

Sk. Latvie$u literaras valodas vardnicas $kirkli “tiess”. Pieejams: https://llvv.tezaurs.lv/tie% CS%Als
[aplitkots 03.12.2023.].

Sk. Latvie$u literaras valodas vardnicas $kirkli “saskarsme”. Pieejams: https://llvv.tezaurs.lv/
saskarsme [aplikots 03.12.2023.].

1 Hobbs P. Defining the law: (Mis)using the dictionary to decide cases. Discourse Studies 13, No. 3,
2011, p. 328.

Seit gan janorada batiska nianse saistiba ar avotu izmanto$anu anglu valoda. Proti, oficialaja
Augstskolu likuma tulkojuma anglu valoda jédziens “tie$a saskarsme” ir tulkots ka direct
communication, kas, iespéjams, varétu vairak atbilst jédzienam “tieSa komunikacija’, nevis “tiea
saskarsme”. Lidz ar to, izmantojot avotus anglu valoda, ir kritiski jaizvérté, vai to saturs atbilst
Augstskolu likuma ietverta jédziena “tie$a saskarsme” batibai un mérkim.

12 Zogla I Didaktikas teorétiskie pamati. Riga: RaKa, 2001, 196. Ipp.
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darbos," un tas apliecina komunikacijas nozimi izglitiba. Autors Ruadolfs Begers
(Rudolf Beger) tie$u komunikaciju ir aprakstijis ki personigu (face-to-face) komu-
nikaciju." Ja $o skaidrojumu pieméro tie$as saskarsmes jédzienam kontaktstundas
definicija, tad var secinat, ka akadémiskajam personalam jabut klateso$am un ja-
nodrosina aktiva sazina.

Saskarsmes jédziena nozimi, iespéjams, varétu palidzét noskaidrot ari
Civillikuma 181. panta paredzétais “saskarsmes tiesibas” jédziens.'* Apskatot
to, var secinat, ka jédziens “saskarsme” ietver personiskas attiecibas un tie$us
kontaktus. Lidz ar to jédziena “kontaktstunda” definicijas konteksta tas nozimétu,
ka jabat tieSam kontaktam starp akadémisko personalu un studéjosajiem.

Piemeérojot sistémisko un teleologisko interpretacijas metodi, nozimigs avots
ir jau minétie Ministru kabineta “Noteikumi par valsts akadémiskas izglitibas
standartu”. Lai gan tie tika pienemti vairakus gadus péc tam, kad jau bija spéka
esosa kontaktstundas jédziena definicija, tomér $o noteikumu izstrades materialos
netiedi tiek atklata kontaktstundas jédziena batiba. Proti, noteikumu anotacija
minéts, ka $is reguléjums “veicinas studiju programmu kvalitati, ka arl dos
iespéju studéjosajiem pilnvértigak izmantot attiecigas augstskolas macibspékus
studiju programmas apguvé”.'® No ta var secinat, ka kontaktstundas definicija
un taja ietverta tie$as saskarsmes prasiba neparprotami paredz personigu un
tie$u kontaktu un komunikaciju starp akadémisko personalu un studéjosajiem,
lai studéjosie varétu “pilnvértigak izmantot attiecigas augstskolas macibspékus
studiju programmas apguvé”.

Ievérojot $a raksta robezas, vésturiska tiesibu normu interpretacijas metode
piemérota daléji. Proti, izpétits attiecigais likumprojekts par grozijumiem
Augstskolu likuma,"” ar kuru tika ieviesta kontaktstundas jédziena definicija, ka
ari apskatita konkrétas Saeimas sédes stenogramma.'® Diemzél $ie avoti nesniedz
detalizétu informaciju par to, ka tika izveidota kontaktstundas jédziena definicija.
Lidz ar to $o pétljumu noteikti vajadzétu turpinat un papla$inat, pieméram,
izmantojot empiriskas pétniecibas metodes un intervéjot definicijas autorus.

B Sk., pieméram, Houser M. L. Are We Violating Their Expectations? Instructor Communication
Expectations of Traditional and Nontraditional Students. Communication Quarterly 53, No. 2,
2002, pp. 213-228. Bloju C. L., Stan R. V. Didactic Communication — Key Element for Any
Successful Teaching Activity. Procedia — Social and Behavioural Sciences 76 (2013), pp. 105-109.
Suciu L. The Role of Communication in Building Pedagogical Relationship. Procedia — Social and
Behavioural Sciences 116 (2014), pp. 4000-4004.

Beger R. Present-day corporate communication: a practice-oriented, state-of-the-art guide.
Singapore: Springer, 2018, p. 48.

15 Civillikums. Pieejams: https://likumi.lv/ta/id/225418-civillikums [aplikots 04.12.2023.].
Ministru kabineta noteikumu projekta “Noteikumi par valsts akadémiskas izglitibas standartu”
anotacija. Pieejams: https://tap.mk.gov.lv/lv/mk/tap/2pid=40300977 [aplitkots 04.12.2023.].

7 Grozijumi Augstskolu likuma — likumprojekts 3. lasijumam. Pieejams: https://www.saeima.lv/L_
Saeima7/lasa-LP0462 3.htm [apliikots 03.12.2023.].

Latvijas Republikas 7. Saeimas 2000. gada 23. novembra sédes stenogramma. Pieejams: https://
www.saeima.lv/steno/2000/st2311.html [aplikots 03.12.2023.].
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Apkopojot iepriek§ minéto, secinams, ka prasiba, lai butu tieSa saskarsme
starp akadémisko personalu un studéjosajiem, faktiski paredz, lai kontaktstunda
akadémiskais personals visu laiku batu klateso$s un pieejams, ka ari lai batu
personiga un tie$a komunikacija starp akadémisko personalu un studéjosajiem.
Ja nav iespéjams konstatét tieSu saskarsmi starp akadémisko personalu un
studéjosajiem, tad attiecigais nodarbibas laiks nav uzskatams par kontaktstundu.

2. lIetekme uz macibu metozu izvéli

Ir pieejami daudzi avoti par macibu metodém augstakaja izglitiba,"” ka
ari, pieméram, tiesi tiesibu zinatnes studijas.*® Pétnieki ir daudz rakstijusi par
tidiem tematiem ka studentcentréta izglitiba (student-centered teaching), ka ari
21. gadsimta prasmju (21% century skills) ievieSana augstakaja izglitiba.*! Tapat
ari tadas metodes ka pieredzé balstita macidanas® (experiential learning) un uz
problému risinaganu balstita macisanas® (problem-based learning) tiek izmantotas
dazadas studiju programmas, tai skaita tiesibu zinatnu studiju programmas.

Apskatot dazadas pieejamas macibu metozu klasifikacijas,** var secinat, ka
macibu metodes varétu iedalit tadas, kas ir centrétas uz studentiem, un tadas, kas
ir centrétas uz pasniedzéjiem. T3, pieméram, lekcija ir uz pasniedzéju centréta
metode, turklat tada, kas nemaz vai ari tikai pavisam nedaudz attista 21. gadsimta
prasmes. Savukart pieredzé balstita maci$anas ir uz studentiem centréta metode,
kas var butiski veicinat 21. gadsimta prasmju attistibu.

Sk., pieméram, Kozimor-King M., Chin J. C. (eds). Learning from each other: refining the practice
of teaching in higher education. Oakland: University of California Press, 2018; Misseyanni A.,
Lytras M. D., Papadopoulou P, Marouli C. Active Learning Strategies in Higher Education:
Teaching for Leadership, Innovation and Creativity. Bingley: Emerald Publishing Limited, 2018;
Montgomery D. Teaching for learning gain in higher education: developing self-regulated learners.
New York: Routledge, 2021; Ligorio M. B.,, Amenduni F. Blended Learning and Teaching in Higher
Education: An International Perspective. Basel: Multidisciplinary Digital Publishing Institute, 2022.

Sk., pieméram, rakstus zurnala The Law Teacher (pieejami, pieméram, HeinOnline datubazé).

21 Sk., pieméram, National Research Council (U. S.). Committee on the Assesment of 21* Century

Skills. Assessing 21% Century Skills. Washington: National Academies Press, 2011; Care E.,

Griffin P. E., Wilson M. R. Assessment and teaching of 21st century skills: research and applications.

Cham: Springer, 2018; Spooner E. Interactive student centered learning: a cooperative approach to

learning. Lanham: Rowman and Littlefield Publishers, 20135.

Sk., pieméram, McDonald B. Improving teaching and learning through experiential learning.

Newcastle upon Tyne: Cambridge Scholars Publishing, 2020; Ka Yuk Chan C. Assessment for

experiential learning. New York: Routledge, 2023.

Sk., pieméram, rakstus zurnala The Journal of Problem Based Learning in Higher Education.

Steuer R., Miller D. PBL Simplified 6 Steps to Move Project Based Learning from Idea to Reality.

La Vergne: Morgan James Publishing, 2022. Sk. ari Mastrihtas (Maastricht) Universitates pieméru

par uz problému risind$anu balstitas macisanas ievie$anu studiju procesa. Pieejams: https://www.

maastrichtuniversity.nl/education/why-um/problem-based-learning [aplikots 21.11.2023.].

# Sk., pieméram, Mohiuddin K., Islam M. A., Sharif M., Nur S., Talukder M. S., Alghobiri M. A.
Enumeration of Potential Teaching Methods in Higher Education: A Cross-Disciplinary Study.
Education Research International, 2020, pp. 1-17; Bourner T. Teaching Methods for Learning
Outcomes. Education + Training 39, No. 9, 1997, p. 347.
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Izvértéjotjédziena “kontaktstunda”interpretaciju, secinams, kakontaktstunda
varétu bati grati vai pat neiespéjami izmantot tadas macibu metodes, kas ir vairak
uz studentiem centrétas. Galvenais iemesls tam ir prasiba, lai batu tie$a saskarsme
starp akadémisko personalu un studéjo$ajiem. Proti, tas macibu metodes, kas ir
vairak uz studentiem centrétas, biezi paredz lielaku autonomiju studentiem un
mazaku akadémiska personala iesaisti. Ta, pieméram, uz problému risinasanu
balstita macisanas var tikt organizéta ari ta, ka taja ir minimala pasniedzéja iesaiste
un nav nepartrauktas tie$as saskarsmes nodarbiba.> Lidz ar to saskana ar $obrid
spéka eso$o reguléjumu Latvijas augstakas izglitibas iestadés kontaktstundu laika
uz problému risina$anu balstitu maci$anos faktiski izmantot nevar.

Tapat ari praktiskajas nodarbibas (seminaros) nav iespéjams izmantot tadus
macibu uzdevumus ka, pieméram, darbs grupas, kad studéjosie, lai izpilditu
uzdevumus, kontaktstundas laika dotos, pieméram, uz biblioteku. Sada veida
netiktu izpildita tie$as saskarsmes prasiba, ka ari tas batu pretruna mérkim, ka dé|
tika pienemts reguléjums par minimalo kontaktstundu daudzumu.

Vél viens aspekts, kas ietekmé macibu metoZu izvéli, ir kontaktstundas de-
finicija ieklauta prasiba, ka tie$ai saskarsmei jabut starp akadémisko personalu un
studéjosajiem, lai konkrétais laiks varétu tikt uzskatits par kontaktstundu. Saskana
ar Augstskolu likuma 27. panta pirmo dalu akadémisko personalu veido profesori,
asociétie profesori, docenti, lektori, vadosie pétnieki, pétnieki un asistenti. Savu-
kart no Augstskolu likuma 40. panta pirmas un otras dalas izriet, ka var bat ari
Viesprofesori, asocietie Viesprofesori, viesdocenti, vieslektori un viesasistenti.
Tadéjadi var secinat, ka personai, kura atrodas tie$a saskarsmé ar studéjosajiem,
japarstav kada no iepriek§ minétajam akadémiska personala kategorijam, lai $is
personas saskarsme ar studéjosajiem varétu tikt uzskatita par kontaktstundu.

Izvértéjot eso$o reguléjumu, iespéjams identificét vismaz divas problém-
situacijas. Pirmkart, studiju kursa eso$o kontaktstundu laika varétu but neiespéja-
mi aicinat viesus, pieméram, nozares parstavjus, kuri varétu dalities sava pieredzé
ar studentiem. Otrkart, kontaktstundu laika nav iespéjams doties macibu ekskursi-
jas, piemeéram, uz valsts iestadém vai uznémumiem. Iemesls $iem ierobezojumiem
ir tads, ka $adu aktivitasu laika, visticamak, nav tie$as saskarsmes starp akadémis-
ko personalu un studéjo$ajiem. Saskarsme ir starp studéjosajiem un uzaicinato
viesi vai iestades darbinieku, kur§ vada macibu ekskursiju. Fakts, ka akadémiska
personala parstavis $adas macibu aktivitates laika atrodas auditorija un ari klausas
uzaicinata viesa stastijumu vai ari piedalas macibu ekskursija un klausas ekskursi-
jas vaditaja stastijumu, nevar tikt uzskatits par tieSu saskarsmi starp akadémisko
personalu un studéjo$ajiem.

Sadas macibu aktivitates var, protams, organizét papildus noteiktajam
kontaktstundam. Sada gadijuma jaievéro kopéjais darba apjoms studiju kursa un
fakts, ka studéjosajiem jabat pietieckamam laikam individualam studijam. Proti,
laiks, kas tiek pavadits $adas macibu aktivitatés, ir ieskaitams kopéja darba apjoma.

» Sk., pieméram, Holgaard J. E. An Introduction to Problem-Based Learning in Higher Education.
Frederiksberg: Samfundslitteratur, 2021, pp. 85-90.
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Apkopojot iepriek$ minéto, secinams, ka $obrid spéka eso$a kontaktstundas
definicija ierobezo akadémiska personila iespéjas izvéléties macibu metodes un
galvenais iemesls tam ir definicija paredzéta prasiba, lai butu tie$a saskarsme starp
akadémisko personalu un studéjosajiem.

Kopsavilkums

1. Augstskolu likuma 6. panta ceturta dala paredz, ka akadémiskais personals ir
tiesigs izvéléties macibu metodes. Sis akadémiska personaila tiesibas ir dala no
akadémiskas brivibas principa. Izvéloties macibu metodes, kuras paredzéts
izmantot kontaktstundas laika, jaievéro, lai tas nodro$inatu tie$u saskarsmi
starp akadémiska personala parstavi un studéjosajiem, jo pretéja gadijuma
attieciga nodarbiba var netikt uzskatita par kontaktstundu.

2. Interpretéjot Augstskolu likuma 1. panta 7. punkta lietoto jédzienu “tiesa
saskarsme”, var izmantot ari mérki, kura dél Ministru kabineta 2014. gada
13. maija noteikumos Nr. 240 “Noteikumi par valsts akadémiskas izglitibas
standartu” ir noteikts minimalais kontaktstundu daudzums bakalaura un
magistra studiju programmas. No ta var secinat, ka kontaktstundas definicija
un taja ietverta tie$as saskarsmes prasiba tie$a veida paredz personigu un tie$u
kontaktu un komunikaciju starp akadémisko personalu un studéjosajiem.

3. Interpretéjot Augstskolu likuma 1. panta 7. punkta noteikto “kontaktstundas”
definiciju, secindms, ka tadas nodarbibas, kuras nav akadémiska personala
tieSas saskarsmes ar studéjosajiem, jo centrala loma nodarbibas laika ir perso-
nai, kas nepieder pie akadémiska personala (pieméram, macibu ekskursijas uz
dazadam institacijam, kuras vada attiecigas institacijas parstavji, tik§anas ar
nozaru parstavjiem u. tml.), nebiitu uzskatamas par kontaktstundam.

4. Jédziena “kontaktstunda” pasreizéja definicija ierobezo akadémiska personala
iespéjas izvéléties misdienigas macibu metodes (pieméram, uz problému
risinaganu balstitu maci$anos), jo tis ne vienmér paredz tie$u saskarsmi starp
akadémisko personalu un studéjosajiem. Lidz ar to saskana ar pasreizéjo
reguléjumu obligati nepieciesamais kontaktstundu skaits ne vienmér var tikt
izmantots visefektivakaja veida.

5. Batu lietderigi apsvért grozijumus Augstskolu likuma 1. panta 7. punkt,
jédzienu “tie$a saskarsme” aizstdjot, pieméram, ar jédzienu “sadarbiba”.
Jédziens “sadarbiba” batu daudz plagak interpretéjams neka “tiesa saskarsme”,
un tas lautu akadémiskajam personalam kontaktstundas ietvaros izmantot
vairak macibu metozu, tai skaita tadas metodes, kas paredz mazaku akade-
miska personala tie$u iesaisti un kas sniedz lielaku autonomiju studéjo$ajiem.
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Summary

The article analyses violation of fundamental rights, focusing on one of its forms — future
violation.

It is explained that a constitutional complaint where a future violation is determined must be
regarded as an exception. The basic form of violation in a constitutional complaint is an existing
violation.

The author concludes that the essence of the future violation is to create opportunities for the
protection of rights for those who have an active and real interest in it. Future violation should
be examined in the context of the concept of an active defender of fundamental rights.

It is noted that in cases where the contested norm does not allow a person to obtain a legal
status which he or she wishes to obtain, the violation usually is an existing one. It is argued
and explained, using recent case law, that in the Constitutional Court’s process it is possible to
reassess the form of the violation — from future to existing one. However, in such a situation,
proceedings can be terminated, if other requirements of the constitutional complaint are
not met. Article also points out that if the situation requires decisions to be taken now which
have negative consequences for a person, in spite of the fact that the contested norm which
contains the restriction will come into force after several years, in such a situation a violation
may be an existing one. In other words, not in all the situations when the challenged norm is not
into effect, a violation will always be expected in the future.
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Ievads

Aizskarums ir vissarezgitaka konstitucionalas sadzibas sastavdala. Ta pareiza
atragana (konstruésana) ir priek$noteikums veiksmei (sikotnéji — lietas ierosina-
$anai un pécak ari lietas izskati$anai, taisot spriedumu) Satversmes tiesa.

Satversmes tiesas praksé nakotné sagaidams aizskarums ir joprojam atzi-
ta aizskdruma forma. Tas nozimé, ka pieteikuma iesniedzéji pieteikumos iden-
tificé savu pamattiesibu aizskarumu ka nakotné sagaidamu, ko atzist talak ari
Satversmes tiesa. Tomér janem véra, ka Satversmes tiesas process nemitigi
attistas. Tapat tas pielauj iespéju Satversmes tiesai talakas procesa stadijas par-
vértét (mainit) aizskiruma formu no sikotnéji pieteikuma izskatisanas stadija
konstatétas. Tapat, it ipasi pédéja gada, Satversmes tiesa ir taisijusi noléemumus,
kas iezimé §is aizskaruma formas attistibas perspektivu. So visu minéto iemeslu
dél ir nepiecie$ams zinat un ari analizét jaunakas Satversmes tiesas atzinas, kas ari
ir §1 raksta mérkis.

1. Nakotné sagaidama aizskaruma attistiba un saturs jeb
nedaudz teorijas

Pamattiesibu aizskarums ir konstitucionalas sadzibas “mugurkauls”. Ja nav
aizskaruma, nav ari konstitucionalas sadzibas. Tiesi aizskarums ir tas, kas noskir
konstitucionalo sadzibu no actio popularis — pieteikuma, ko konstitucionala tiesa,
bet ne Latvija var iesniegt persona.' Pamattiesibu aizskaruma prasibas ievéro$ana
izriet no Satversmes tiesas likuma 19.” panta pirmas dalas.

Pamattiesibu aizskarums pieteikuma iesniedzéjam vienmér rada negativas
sekas, kas var izpausties visdazadakos veidos, pieméram, ka liegums ienemt kadu
amatu, ka pienakums maksat nodokli vai nodevu, ka valsts pozitiva pienakuma
neizpildiSana. Salidzinajumam - ari pa$valdibas domes pieteikuma gadijuma
aizskarums rada kadas nelabvéligas sekas konkrétajai pasvaldibai.?

Aizskarums konstitucionala sudziba nozimé, ka apstridéta tiesibu norma
neatbilst Satversmé ieklautajai cilvéka pamattiesibai. Satversmes tiesas judikatara
ir nostiprinajusies atzina, ka pamattiesibu aizskarums ir konstatéjams, ievérojot
logiskus un savstarpéji saistitus kritérijus. Visupirms ir jasaprot, vai Satversme ir
ietvertas konkrétas pamattiesibas, proti, vai apstridéta norma ietilpst konkréto
pamattiesibu tvéruma.* Tas nozimé to, ka persona nevar sagaidit un prasit tadu
aizsardzibu, ko nemaz Satversme neparedz. Talak ir jakonstaté, ka tiesi apstridéta

Skatit vairak: Kokott J., Kaspar M. Ensuring Constitutional Efficacy. In: Comparative Constitutional
Law. Rosenfeld M., Sajo A. (eds). Oxford: Oxford University Press, 2012, pp. 811-813.

Satversmes tiesas likums. Latvijas Véstnesis, 1996, Nr. 103.

> Satversmes tiesas 16.04.2008. lemums par tiesvedibas izbeigsanu lieta Nr. 2007-21-01. Latvijas
Véstnesis, 2008, Nr. 62, S. p.

*  Satversmes tiesas 09.02.2023. spriedums lieta Nr. 2020-33-01. Latvijas Véstnesis, 2023, Nr. 30,
27.p.
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norma personai aizskar Satversmé ietvertas pamattiesibas jeb rada negativas se-
kas.® Lai nepazustu personas un apstridétas tiesibu normas saskare, aizskarumam
vienmeér it jabat konkrétam, tieSam. Tas nozimé, ka apstridéta tiesibu norma tiesi
un nepastarpinati attiecas uz pieteikuma iesniedzéju.® Si prasiba attiecas arl uz
nakotné sagaidamu aizskarumu.” Secigi atbilstosi Satversmes tiesas judikatarai ir
jasaprot, vai aizskirums ir esoss (pieméram, ja norma ir piemérota) vai ari “pastav
apstaklu kopums, kas prasa, lai lieta tiktu izskatita “Sobrid””.* No $is pédéjas kon-
strukcijas ir izdarits secinajums ari par nakotné sagaidama aizskaruma iespé&jami-
bu Satversmes tiesas procesa. Tatu, nemot véra, ka personas un apstridétas tiesibu
normas saskare nakotné sagaidama aizskaruma attalinas, ir jabat argumentiem vai
“apstaklu kopumam?”, kas pamato to, ka lieta ir jaskata jau tagad. Pretéja gadijuma
persona varétu sagaidit eso$u aizskarumu. Citiem vardiem - ir jasaprot, kadé] sis
konkrétais tiesibu jautajums butu jarisina tiesi tagad, bet ne vélak.

Satversmes tiesas judikatara liecina, ka, identificéjot vai argumentéjot
nakotné sagaidamu aizskarumu, tiek nemti véra divi kumulativi kritériji.

Judikatara skaidrots, ka nakotné sagaidams aizskarums ir tad, ja pastav
pamatota un ticama iesp&jamiba, ka persona izjutis apstridétas normas negativas
sekas (pieméram, tai ta tiks piemérota).” Autores ieskata, $ida gadijuma ir jabat
simts procentu jeb pilnigai parliecibai, ka apstridéta tiesibu norma tiks attiecinata
uz personu. Var ari teikt, ka nav $§aubu, ka apstridéta norma personai radis negativas
sekas.

Otrs kritérijs, kas japierada, ir saistits ar normas radito negativo ietekmi,
proti, ir japierada, ka apstridétas normas attiecind$ana uz personu varétu radit
nelabvéligas — batiskas un neatgriezeniskas — sekas konstitucionalas sadzibas
iesniedzéjam.' Sie abi kritériji ir logiski, jo, ja jau personai no apstridétas tiesibu
normas negativas sekas ir iestajusas, tad tas bus esos$s aizskarums. Turklat galvena
doma, kas ir nakotné sagaidama aizskaruma gadijuma, ir nepielaut $adu negativu —
batisku un neatgriezenisku — seku realu iestasanos.

> Satversmes tiesas 23.02.2023. spriedums lieta Nr. 2022-03-01. Latvijas Vestnesis, 2023, Nr. 41;
Satversmes tiesas 23.11.2016. lemums par tiesvedibas izbeig$anu lieta Nr. 2016-02-01. Latvijas
Veéstnesis, 2016, Nr. 230, 5. p.

Satversmes tiesas 11.11.2002. lemums par tiesvedibas izbeig$anu lieta Nr. 2002-07-01. Latvijas

Veéstnesis, 2002, Nr. 165, 3. p.; Satversmes tiesas 18.02.2010. spriedums lieta Nr. 2009-74-01.

Latvijas Veéstnesis, 2010, Nr. 30, 12. p.; Satversmes tiesas 23.05.2022. spriedums lieta Nr. 2021-

18-01. Latvijas Véstnesis, 2022, Nr. 101, 229. p.; Satversmes tiesas 27.10.2022. spriedums lieta

Nr. 2021-31-0103. Latvijas Vestnesis, 2022, Nr. 211, 25. p.

7 Satversmes tiesas 10.05.2013. spriedums lieta Nr. 2012-16-01. Latvijas Véstnesis, 2013, Nr. 90,
22.p.

8  Satversmes tiesas 22.06.2010. spriedums lieta Nr. 2009-111-01. Latvijas Véstnesis, 2010, Nr. 100,
10. p.

Satversmes tiesas 08.02.2010. spriedums lieta Nr. 2009-74-01. Latvijas Véstnesis, 2010, Nr. 30,
12.1. p.; Satversmes tiesas 21.12.201S. spriedums lieta Nr. 2015-03-01. Latvijas Véstnesis, 2015,
Nr. 251, 18. p.

10 Satversmes tiesas 05.04.2013. spriedums lietd Nr. 2012-20-03. Latvijas Véstnesis, 2013, Nr. 67, 6. p.;
Satversmes tiesas 29.06.2018. spriedums lieta Nr. 2017-25-01. Latvijas Véstnesis, 2018, Nr. 130,
15.p.



Anita Rodina. NAKOTNE SAGAIDAMS AIZSKARUMS KONSTITUCIONALAJA SUDZIBA .. 155

Vélreiz jauzsver, ka nakotné sagaidams aizskarums ir iespéjams tikai tad, ja
tiesibu norma nav piemérota pieteikuma iesniedzéjam. Ja persona ir izmantojusi
tiesibu aizsardzibas lidzeklus (tas nozimé, ka ir bijis individuals tiesibu akts, kura
apstridéta tiesibu norma ir piemérota), aizskarums nevar bit nakotné sagaidams.
Tiesibu normas pieméros$ana vienmér rada eso$u aizskarumu. Jaakcenté, ka
eso$s un nakotné sagaidams aizskarums ir divas dazadas savstarpéji izsledzosas
aizskaruma formas. Nevar bat ta, ka aizskarums personai ir vienlaikus gan esoss,
gan nakotné sagaidams."

Ja pamattiesibu aizskarums ir nakotné sagaidams, tad atbilstosi lidz$inéjai
Satversmes tiesas judikatarai personai nav jaievéro subsidiaritates princips un
ari termin$."”” Tacu vienlaikus var rasties jautajums par to, vai termina neesamiba
nakotné sagaidama aizskaruma gadijuma vienmér sasniedz to mérki, kads ir s
aizskaruma formas pamata.

Nakotné sagaidama aizskaruma gadijuma persona vienmér pati ir ieintereséta
nepielaut minéto nelabvéligo seku iestaganos. Tiesi §1 iemesla dé] sagaidams, ka
persona nekavéjoties — bridi, kad ir iestajusies tadi apstakli, kas lauj konstatét
nakotné sagaidamu pamattiesibu aizskarumu, — vérsisies ar pieteikumu Satversmes
tiesd. Sads secinijums atbilst aktiva pamattiesibu aizsargataja konceptam,
atbilstosi kuram persona, kas patiesi ir ieintereséta savu pamattiesibu aizsardziba,
vienmér aktivi rikojas."”® Jebkada vilcinaganas vérsties ar pieteikumu Satversmes
tiesa nakotné sagaidama aizskaruma gadijuma var liecinat, ka persona nemaz
nav ieintereséta nepielaut So seku iestasanos. Nakotné sagaidama aizskaruma
konstrukcija personai nevar radit kadas privilégijas vai iesp&ju “aizslépties aiz
tiesibam” un tadéjadi baudit labumus. Ta¢u jauzsver, ka $adu kritériju Satversmes
tiesas judikatara neparedz.

2. Problematika jeb dazi piemeérosanas aspekti

Tadi gadijumi, kad lieta Satversmes tiesa tiek ierosinata, konstatéjot nakotné
sagaidamu aizskarumu, nav retums. Laika, kad raksta autore izstradaja savu
disertaciju un izvirzija tézi par $adas aizskaruma formas iespéju, prata tika paturéts,
ka gadjjumiem, kad tiek ierosinata lieta, ja aizskarums ir nakotné sagaidams,
vajadzétu bat ar izpémuma raksturu.

Nakotné sagaidama aizskaruma atzi$ana demonstré, ka Satversmes tiesa
ir atvérta un personai nebut nav nepiecieSams patiesi piedzivot negativas sekas,

Nereti pieteikuma iesniedzéji norada un sniedz argumentus par to, ka viena faktiskaja situacija
pamattiesibu aizskarums ir gan eso$s, gan nakotné sagaidams, atstajot izvéles iespéjas tiesai. Sadu
pieeju Satversmes tiesas likums neparedz. Sk.: Satversmes tiesas 14.06.2022. ricibas sédes lémums.
Nepublicéts, pieejams Satversmes tiesas arhiva.

2 Satversmes tiesas 10.05.2013. spriedums lieta Nr. 2012-16-01. Latvijas Véstnesis, 2013, Nr. 90,
22.4.p.

Rodina A. Aktiva pamattiesibu aizsargataja koncepts konstitucionalaja tiesvediba. Gada zinatniska
konference. Tézes. Riga: RSU, 2015, 373. Ipp.
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lai ta varétu aizsargat savas pamattiesibas. Ta, aplukojot 2023. gada ierosinatas
lietas Satversmes tiesa, secinams, ka nakotné sagaidams aizskarums atzits 15
ierosinatas lietas no 46 ierosinatam lietam kopuma. Te gan japaskaidro, ka ¢etros
no pieteikumiem (visi pécak apvienoti viena lieta'*) ir apstridéts reguléjums, kas
paredz Krievijas pilsoniem jauna tiesiska statusa iega$anu konteksta ar latviesu
valodas zinasanu esibu.'® Bet paréjas 11 lietas apstridéts reguléjums, kas paredz
visparéjas izglitibas apguvi latvie$u valoda mazakumtautibam.'

Vienlaikus gan Satversmes tiesai, gan arl pieteikuma iesniedzéjam ir
konsekventi jaievéro $is aizskaruma formas raksturigie kritériji, izvairoties
no atkapém, un pieteikuma iesniedzéjam — no kladainam nakotné sagaidama
aizskaruma konstrukcijam.

2.1. Ja tiesibu norma aizliedz

Noveérots, ka gadijumos, kad persona apstrid tiesibu normu, kas liedz tai iegat
kadu tiesisko statusu, pieméram, bat par politiskas partijas biedru, lidzdarboties
arodbiedriba, tiek wuzskatits, ka $ados gadijumos aizskarums ir nakotné
sagaidams. Varétu but, ka $ads uzskats ir veidojies ari tadél, ka viena no procesuali
visinteresantakajam lietam Satversmes tiesas vésturé personas pamattiesibu
aizskarums tika novértéts ka potencials, jo apstridéta norma liedza personai
klat par politiskas partijas biedru.” Seit jaatgadina, ka potenciils aizskirums

' Tas izriet no Satversmes tiesas majaslapa esosas informacijas, ka ari atspogulots lietas Nr. 2023-04-
0106 materialos, kas publiski nav pieejami.

'S Satversmes tiesas 23.02.2023. ricibas sédes lémums par lietas ierosina$anu. Pieejams: https://

www.satv.tiesa.gov.lv/web/viewer.html?file=https://www.satv.tiesa.gov.lv/wp-content/
uploads/2023/03/2023-04-01_lemums_par_ierosinasanu.pdf#search= [aplitkots 07.12.2023.];
Satversmes tiesas 4. kolégijas 01.03.2023. lemums par lietas ierosinasanu. Pieejams: https://
www.satv.tiesa.gov.lv/web/viewer.html?file=https://www.satv.tiesa.gov.Iv/wp-content/
uploads/2023/03/2023-05-01_lemums_par_ierosinasanu.pdf#search= [aplitkots 07.12.2023.];
Satversmes tiesas 4. kolégijas 06.03.2023. lemums par lietas ierosinasanu. Pieejams: https://
www.satv.tiesa.gov.lv/web/viewer.html?file=https://www.satv.tiesa.gov.lv/wp-content/
uploads/2023/03/2023-06-01_lemums_par_ierosinasanu.pdf#search= [aplukots 07.12.2023.];
Satversmes tiesas 2. kolégijas 08.03.2023. lémums par lietas ierosina$anu. Pieejams: https://
www.satv.tiesa.gov.lv/web/viewer.html?file=https://www.satv.tiesa.gov.lv/wp-content/
uploads/2023/03/2023-07-0106_lemums_par_ierosinasanu.pdf#search= [aplukots 07.12.2023.].
Sk., pieméram, Satversmes tiesas 2. kolégijas 19.05.2023. lemumu par lietas ierosinaganu. Pieejams:
https://www.satv.tiesa.gov.lv/web/viewer.html?file=https:/ /www.satv.tiesa.gov.lv/wp-content/
uploads/2023/05/2023-15-01_lemums_par_ierosinasanu.pdf#search= [aplikots 07.12.2023.];
Satversmes tiesas 4. kolégijas 19.05.2023. lémumu par lietas ierosina$anu. Pieejams: https://
www.satv.tiesa.gov.lv/web/viewer.html?file=https://www.satv.tiesa.gov.lv/wp-content/
uploads/2023/05/2023-17-01_lemums_par_ierosinasanu.pdf#search= [aplitkots 07.12.2023.];
Satversmes tiesas 3. kolégijas 22.05.2023. lémumu par lietas ierosina$anu. Pieejams: https://
www.satv.tiesa.gov.lv/web/viewer.html?file=https://www.satv.tiesa.gov.Iv/wp-content/
uploads/2023/05/2023-24-01_lemums_par_ierosinasanu.pdf#search= [aplikots 07.12.2023.].
Visas ierosinatas lietas ir apvienotas lieta Nr. 2023-15-01.

'7 Satversmes tiesas 10.05.2013. spriedums lieta Nr. 2012-16-01. Latvijas Véstnesis, 2013, Nr. 90,

23.1.p.
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nav nakotné sagaidams aizskarums." Tacu $aja lietd skaidri tika ieziméts, ka
aizskarums, Satversmes tiesas ieskata, nebija esoss.

Tacu, ja persona vélas iegat kadu statusu un norma to liedz, turklat, ja $ads
liegums ir bijis spéka jau ilgaku laiku, tad ir tikai logisks secinajums, ka aizskarums
ir eso$s, jo normas kaitigas sekas ir personai jau Sobrid - ta nevar iegit to tiesisko
statusu, kuru ta vélas. Protams, ka izaicino$i personai $ada gadijuma ir pieradit,
ka aizskarums ir radies tiesi tagad jeb ka tie$i “Sobrid” jeb “tagad” ir tas bridis,
kad aizskarums ir. Tad ir jaizmanto visi iespéjamie argumenti, jo, pirmkart, tas
ir pasa pieteikuma iesniedzéja pienakums sniegt pietiekamus pieradjjumus un
argumentus tam, ka personas pamattiesibas ir aizskartas,'” un, otrkart, ja persona ir
patiesi ieintereséta savu pamattiesibu aizsardziba, tad atrast argumentus nevarétu
buat problematiski. Pieméram, persona H parliecinaja Satversmes tiesu, ka norma,
kas tai liedza bt par tiesnesi, radija tas pamattiesibu aizskarumu konkréta bridi.*

Janem veéra, ka tad, kad aizskarums ir eso§s un persona Satversmes tiesa
apstrid tadu tiesibu normu, kas tai $obrid rada aizskarumu per se jeb bez tiesibu
normas piemérosanas, tai ir jaievéro ari termins pieteikuma iesnieg$anai. Tiesi §a
iemesla dé] ir batiski pareizi konstatét aizskaruma bridi - to bridi, kad tad personai
radas negativas sekas jeb kad tad persona konstatéja normas negativo ietekmi.
Aizskaruma bridim ir jabat parbaudamam, realam, neizdomatam. Nebatu pareizi
teikt, ka aizskarums $ados gadijumos vienmér tiek radits tad, kad apstridéta
tiesibu norma stajas spéka. Persona Satversmes tiesa var apstridét ari tadu tiesibu
normu, kas ir bijusi spéka vairakus gadus, turklat persona ari ir paklavusies normas
prasibam, bet kadu apsvérumu dé], kadu izmainu dé] persona izjit no apstridétas
tiesibu normas izrieto§as negativas sekas jeb aizskarumu tiesi $aja bridi.

Nakotné sagaidams aizskarums gadijumos, kad apstridéta tiesibu norma
liedz iegut kadu tiesisko statusu, varétu but teorétiski iespéjams tad, ja persona,
pieméram, apgalvo, ka tikai nakotné (kaut kad, péc kada laika) ta vélésies iegiit
$o0 konkréto statusu. Te gan jaatzist, ka sada gadijuma diezgan liels izaicinajums
pieteikuma ijesniedzéjam batu izpildit visus nakotné sagaidama aizskaruma
kritérijus.

Lai ari §i raksta meérkis nav skaidrot potenciala aizskaruma saturu un pieméro$anu Satversmes
tiesas procesa, autore norada, ka vél 2020. gada tika atzits, ka aizskarums ir potencials un lieta tika
ierosinata. Satversmes tiesas sprieduma aizskaruma forma netika parvértéta. Satversmes tiesas
1. kolégijas 09.09.2020. lémums par lietas ierosinaanu. Pieejams: https://www.satv.tiesa.gov.lv/
web/viewer.html?file=https://www.satv.tiesa.gov.lv/wp-content/uploads/2020/09/2020-49-03_
Lemums_par_ierosinasanu-1.pdf#search=2020-49-01 [aplikots 07.12.2023.]; sal. ar Satversmes
tiesas 21.05.2021. spriedumu lieta Nr. 2020-49-01. Latvijas Véstnesis, 2021, Nr. 103.

19 Satversmes tiesas 27.10.2022. spriedums lieta Nr. 2021-31-0103. Latvijas Vestnesis, 2022, Nr. 211,
24. p.

Satversmes tiesas 4. kolégijas 15.10.2021. lémums par lietas ierosina$anu. Pieejams: https://
www.satv.tiesa.gov.lv/web/viewer.html?file=https:/ /www.satv.tiesa.gov.lv/wp-content/uploads/
2021/10/2021-41-01_lemums_par_ierosinasanu.pdf#search= [aplikots 07.12.2023.].
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2.2.Satversmes tiesa parveérteé aizskaruma formu

Ka tas atzits Satversmes tiesas judikatara, péc lietas ierosinasanas talakas
Satversmes tiesas procesa stadijas tiesa var izdarit citus secindjumus ari par
aizskaruma formu.* Ja pieteikuma izskati$anas stadija kolégijai, lemjot par lietas
ierosina$anu, rodas $aubas par aizskaruma esamibu, tad minétais jautajums tiek
izlemts lietas sagatavosanas un izskati$anas gaitd.”> Tas izriet no ta, ka lietas
sagatavo$anas laika tiek ieguti papildu materiali, kas var novest pie kolégijas
léemuma parvértésanas.”® Turklat janem véra, ka lemumu talakas Satversmes tiesas
procesa stadijas pienem tiesa — tas sastavs, kas skata lietu: parasti visi Satversmes
tiesas tiesnesi, kurus nekaveé kadi objektivi apstakli.

Vienano pédéjo gadu judikatara, iespéjams, visnegaiditaka aizskaruma formas
parvértésana ir atrodama lietd, kura tika vértéta Latvijas Republikas Advokataras
likuma 16. panta 3. punkta atbilstiba Satversmes 106. panta pirmajam teikumam,
kas paredz, ka Zvérinatu advokatu padome no zvérinatu advokatu skaita izslédz
personas, pret kuram kriminalprocess par ti$a noziedziga nodarijuma izdari$anu
izbeigts uz nereabilitéjosa pamata.**

Par “negaiditu” aizskaruma formas parvértéjumu to var uzskatit tadél,
ka tipiska gadijuma, ja lémums par personas tiesiskd statusa izmainim (3aja
gadijuma - amata zaudé$ana) ir japienem kadai institicijai, $aja gadijuma -
Latvijas Zvérinatu advokatu padomei, tad batu secinams, ka aizskarums var
rasties ar padomes lémuma pienemsanu par personas izslégSanu. Citiem vardiem,
tiesibu normas pieméro$anas akts batu tas, kas raditu pamattiesibu aizskarumu.
Nemot veéra, ka persona vél nebija izslégta no zvérinatu advokatu skaita, ta sava
konstitucionalaja sudziba bija izteikusi argumentus par nakotné sagaidamu
aizskarumu, ko véra néma ari kolégija, kas ierosinaja lietu.

Tomeér Satversmes tiesa, skatot lietu, $adai aizskaruma konstrukcijai
nepiekrita. Proti, Satversmes tiesas ieskata, Advokataras likuma 16. panta ieklautie
tiesiskie pamati, kuriem iestajoties personu izslédz no advokatu skaita, ir dazadi.
Var bat gadijumi, kad tie$i padomes lémums ir iz§kiross, lai secinatu, ka persona
neatbilst Advokataras likuma prasibam, bet — ir ari tadi gadijumi, kad padomes
léemums nerada tiesisku ietekmi uz personas pamattiesibam. Proti, pamattiesibu
aizskarums var tikt konstatéts arl gadijumos, kad tiesibu normas tiesiskas sekas

* Satversmes tiesas 11.11.2008. lemums par tiesvedibas izbeig$anu lieta Nr. 2008-24-03. Latvijas

Véstnesis, 2008, Nr. 178, 6. p.
#* Satversmes tiesas 15.04.2010. spriedums lieta Nr. 2009-88-01. Latvijas Véstnesis, 2010, Nr. 62, 6. p.

»  Satversmes tiesas 06.10.2015. lemums par tiesvedibas izbeig$anu lieta Nr. 2014-35-03. Latvijas

Vestnesis, 2015, Nr. 197, 13. p.; Satversmes tiesas 18.04.2019. léemums par tiesvedibas izbeigsanu
lieta Nr. 2018-13-03. Latvijas Véstnesis, 2019, Nr. 80, 12. p.; Satversmes tiesas 07.05.2020. [émums
par tiesvedibas izbeig§anu lieta Nr. 2019-21-01. Latvijas Véstnesis, 2020, Nr. 89, 11. p.

Satversmes tiesas 30.05.2023. lemums par tiesvedibas izbeig§anu lieta Nr. 2022-19-01. Latvijas
Véstnesis, 2023, Nr. 104.

Satversmes tiesas 4. kolégijas 02.06.2022. lémums par lietas ierosinasanu. Pieejams: https://www.
satv.tiesa.gov.lv/web/viewer.html?file=https: / /www.satv.tiesa.gov.lv/wp-content/uploads/2022/
06/2022-19-01 lemums_par_-ierosinasanu-1.pdf#search=2022-19-01 [aplikots 07.12.2023.].
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pasas par sevi ietiecas personas pamattiesibas un nav nepieciefams tiesibu
piemérosanas akts, lai panaktu tiesibu norma noteikto tiesisko seku iedarbibu uz
personu.’ Nemot véra $o dazadibu, Satversmes tiesa secinaja, ka lieta apstridéta
norma zvérinatam advokatam rada tieSas tiesiskas sekas ar taja minéta tiesiska
pamata iestaganos — ar bridi, kad stajas spéka lémums par kriminalprocesa par tisa
noziedziga nodarfjuma izdari$anu izbeig§anu uz nereabilitéjosa pamata. Turklat
padomes lémums $aja gadjjuma nevarétu radit citas tiesiskas sekas, jo ta nevar
parvértét to, ka kriminalprocess ir izbeigts uz nereabilitéjosa pamata. Nemot
véra $adu logiku, tiesa secinaja, ka tiesisks $kérslis but par zvérinatu advokatu
personai radas jau tad, kad stajas spéka l[émums par kriminalprocesa izbeig$anu.
Tas savukart noziméja to, ka personai raditais nodarbosanas tiesibu ierobezojums
jau bija radies (kadu laiku atpaka]) un tas nevaréja bit nakotné sagaidams, jo
aizskiaruma raganas (neatbilstiba advokatam noteiktajaim prasibam), Satversmes
tiesas ieskata, nebija saistaima ar padomes léemumu par izslég$anu no zvérinatu
advokatu skaita.”’

Ja nakotné sagaidams aizskarums tiek parkvalificéts par eso$u aizskaru-
mu, tad, pirmkart, tadlak ari jarisina jautajums par subsidiaritates principa
ievéro$anu un, otrkart, jaizdara secindjumi par termina ievéro$anu. Izdaritie seci-
najumi var ari novest pie tiesvedibas izbeig$anas, jo $adas tiesibas tiesai ir atbilsto-
$as Satversmes tiesas likuma 29. panta pirmas dalas 3. punktam. Izskatamaja lieta
Satversmes tiesa secinaja, ka personai nebija citu tiesibu aizsardzibas lidzeklu,
kurus ta butu varéjusi izmantot, bet — tai tomér bija jaievéro termins pieteikuma
iesnieg$anai (6 meénesi no aizskaruma briza), kas $aja gadijuma nebija ievérots.
Ja termins konstitucionalas sadzibas iesnieg$anai nav ievérots, tad tas ir pamats
tiesvedibas izbeig$anai.*®

Sis prakses piemérs vél jo vairak norada, cik svarigi ir pareizi atrast aizskaruma
formu konstitucionalaja sadziba, jo tiesvedibas izbeig$ana acimredzami liedza
personai sasniegt to mérki, kadé] ta vérsas Satversmes tiesa.

2.3.Ja normas negativa iedarbiba iestasies péc vairakiem gadiem

Skaidrojot nakotné sagaidamu aizskarumu, Satversmes tiesa (kolégija)
noradijusi, ka nakotné sagaidams aizskarums ir tads, kas neizbégami iestasies
péc kada noteikta laika, pieméram, izsludinata likuma spéka staganas, noteikta
vecuma sasnieg$ana u. c.” Tomér ne visos gadijumos, ari tad, ja ir skaidri redzams,

6 Satversmes tiesas 30.05.2023. lémums par tiesvedibas izbeigSanu lieta Nr. 2022-19-01. Latvijas
Véstnesis, 2023, Nr. 104, 13.1. p.

Satversmes tiesas 30.05.2023. lemums par tiesvedibas izbeigsanu lieta Nr. 2022-19-01. Latvijas
Véstnesis, 2023, Nr. 104, 13.4. p.

Salidzinasanai var izmantot arl citu Satversmes tiesas lémumu par tiesvedibas izbeig$anu lieta
Nr. 2020-52-01, kad persona bija nokavéjusi terminu daZzas minates. Satversmes tiesas 28.05.2021.
lémums par tiesvedibas izbeig$anu lieta Nr. 2020-52-01. Latvijas Véstnesis, 2021, Nr. 103.
Satversmes tiesas 2. kolégijas 04.02.201S. léemums par atteik$anos ierosinat lietu. Nepublicéts,
pieejams Satversmes tiesas arhiva.
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ka attiecigd norma spéka stasies kada konkréta bridi uz prieksu, aizskarumu
automatiski varétu identificét ka nakotné sagaidamu. Ja personai jau $obrid - ari
lidz tam konkrétam bridim, kad iestasies realas negativas sekas, — ir javeic kadas
konkrétas darbibas, kas attiecigi ir ar negativu ietekmi, tad nevarétu uzskatit, ka
aizskarums ir nakotné sagaidams.

Ta, pieméram, 2023. gada Satversmes tiesa ierosindja tris lietas,*® kuras
komersanti Satversmes tiesa apstridéja tiesibu normas, kas aizliedz lauksaim-
niecibas dzivnieku audzé$anu un turé$anu, ja audzésanas vai turé$anas vienigais
vai galvenais noluks ir kazokadu ieguve.’’ Likumdevéjs ir paredzéjis, ka Sis
aizliegums spéka stasies 2028. gada 1. janvari. Satversmes tiesas kolégijas secinaja:
lai gan aizliegums (audzét dzivniekus) iestasies ar 2028. gada 1. janvari, tomér jau
$obrid personam ir japarorienté sava komercdarbiba un japielagojas apstridéto
normu prasibam.* Ja jau $obrid personas izjut apstridétas tiesibu normas negativo
ietekmi, tad tas nozimé tikai to, ka aizskarums ir eso$s, kas ari tika konstatéts
minétajos trijos pieteikumos. Tacu, ja $ada situacija aizskarums ir esoss, tad per-
sonai ir jaievéro gan subsidiaritates prasibas, gan ari termin$ pieteikuma iesnieg-
$anai — 6 ménesi no aizskaruma briza, kas $aja konkrétaja gadijuma bija 2022. gada
17. oktobris, kad normativais akts, kura bija paredzéts minétais aizliegums, stajas
speka.

Viedam Satversmes tiesas procesa vérotajam varétu rasties jautajums par
to, vai $aja situacija Satversmes tiesa nav atkapusies no nakotné sagaidama
aizskdruma formas. Te jaatzist, ka vienmér nozime ir pasu pieteikuma iesniedzé&ju
argumentacijai, ko, protams, pécak vienmér novérté Satversmes tiesa. Tapat aripéc
$o kolégiju lémumu pienemsanas ir ierosinatas lietas, kuras joprojam Satversmes
tiesa konstaté nakotné sagaidamu aizskarumu.

% Apstridétas normas — Dzivnieku aizsardzibas likuma 13." pants — paredz, ka lauksaimniecibas

dzivnieku audzé$ana un turé$ana ir aizliegta, ja audzé$anas vai turésanas vienigais vai galvenais
noluks ir kazokadu ieguve, bet §i likuma parejas noteikumu 22. punkts noteic, ka likuma 13.' pants
stajas spéka 2028. gada 1. janvarl. Grozijumi Dzivnieku aizsardzibas likuma. Latvijas Véstnesis,
2020, Nr. 191A.

Visas lietas vélak ir apvienotas viena lieta — sk.: Satversmes tiesas tiesnesa 29.06.2023. lemums par
lietu apvienosanu. Pieejams: https://www.satv.tiesa.gov.lv/web/viewer.html?file=https:/ /www.satv.
tiesa.gov.lv/wp-content/uploads/2023/03/2023_09_01_lemums_lietu_apvienosana.pdf#search=
Satversmes tiesas 3. kolégijas 23.03.2023. lémums par lietas ierosina$anu. Pieejams: https://
www.satv.tiesa.gov.lv/web/viewer.html?file=https://www.satv.tiesa.gov.lv/wp-content/
uploads/2023/03/2023-09-01_lemums_par_ierosinasanu.pdf#search= [aplukots 07.12.2023.];
Satversmes tiesas 1. kolégijas 06.04.2023. lémums par lietas ierosinasanu. Pieejams: https://
www.satv.tiesa.gov.lv/web/viewer.html?file=https://www.satv.tiesa.gov.lv/wp-content/
uploads/2023/04/2023-11-0106_lemums_par_ierosinasanu.pdf#¢search= [aplikots 07.12.2023.];
Satversmes tiesas 4. kolégijas 09.05.2023. lémums par lietas ierosinasanu. Pieejams: https://
www.satv.tiesa.gov.lv/web/viewer.html?file=https://www.satv.tiesa.gov.Iv/wp-content/
uploads/2023/05/2023-14-01 lemums_par_ierosinasanu.pdf#search= [aplikots 07.12.2023.].
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Kopsavilkums

Pamattiesibu aizskarums ir viena no konstitucionalas sadzibas sastavdalam —
tas mugurkauls. Ja nav aizskaruma, nav ari pasas konstitucionalas sadzibas.

Satversmes tiesas judikatara ir iedibinajusi, ja konstitucionalaja sudziba
aizskarums ir nakotné sagaidams, tad personai nav jaievéro subsidiaritates princips
un arl termin$. Ta¢u var ari rasties jautdjums par to, vai termina neesamiba
nakotné sagaidama aizskaruma gadijuma vienmér sasniedz to mérki, kads ir $is
aizskaruma formas pamata.

Nakotné sagaidama aizskaruma batiba ir radit tiesibu aizsardzibas iespéjas
personam, kuras ir aktivas un patiesi ieinteresétas savu pamattiesibu aizsardziba.
Jeb nakotné sagaidams aizskarums ir aplukojams konteksta ar aktiva pamattiesibu
aizsargataja konceptu. Nakotné sagaidama aizskaruma izmanto$ana personai
nevar radit kadas privilégijas vai iespéju “aizslépties aiz tiesibam” un tadéjadi
baudit labumus.

Konstitucionala sudziba, kura ir konstatéjams nakotné sagaidams aizskarums,
ir jauzluko ka iznémums. Pamata aizskaruma forma konstitucionalaja sadziba
vienmeér ir eso$s aizskarums. Prakse liecina, ka konstitucionalas sadzibas, kuras
aizskarums ir nakotné sagaidams, nemaz nav retums.

Gadijumos, kad apstridéta tiesibu norma liedz iegat kadu tiesisko statusu, ko
persona vélas iegat tagad, aizskarums ir esoss.

Satversmes tiesas procesa iespé&jams parveértét aizskaruma formu. Ja nakotné
sagaidams aizskarums tiek parkvalificéts par esosu, tad ir jabat ievérotam ari citam
konstitucionalas sadzibas prasibam - subsidiaritates principam un terminam, kas
savukart nav jaievéro, ja aizskarums ir nakotné sagaidams.

Jajau $obrid apstridéta norma, pat neraugoties, ka taja paredzétais aizliegums
stasies speéka péc vairakiem gadiem, liek piepemt lémumus, kas rada personai
negativas sekas, tad aizskarums ir nevis nakotné sagaidams, bet gan esoss.
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Summary

The Provisional Government of the Republic of Estonia in November 1918 had barely begun
to build up the statehood and its legal order, when Bolshevik Russia attacked Estonia. In this
state of war, field courts were established as a form of extraordinary military justice. This
article examines their legal framework, particularly the rules governing the court procedures.
The practice of field courts was more repressive than what would have been allowed by
the Military Justice Codes that were in force at the time. This repressive trend was further
intensified by the individual actions of the Estonian military leadership, aiming to maintain
order and security in the country.

! The research and writing of this article were supported by the Estonian Research Council, grant

PRG 969. The article is dedicated to the memory of my dear student and colleague Marin Sedman
(1985-2021). Our initial plan was to write on the topic in co-authorship.


https://doi.org/10.22364/iscflul.8.1.01

166 1. SEKCIJA. Caveant consules: Tiestbu neaizskaramais minimums arkartas apstak|os

Kopsavilkums

Igaunijas Republikas Pagaidu valdiba 1918. gada novembri tikko bija sakusi veidot valstiskumu
un tiesisko iekartu, kad bolgevistiska Krievija uzbruka Igaunijai. Saja kara stavokli lauka
kara tiesas tika izveidotas ka arkartas militaras tiesas forma. Saja raksta aplikots to tiesiskais
regulé&jums, jo ipasi noteikumi, kas reglamenté tiesas procesus. Lauka kara tiesu prakse bija
represivaka, neka to pielautu taja laika spéka esosie militarie normativie akti. So represivo
tendenci vél vairak pastiprindja Igaunijas militaras vadibas individualas darbibas, kuru mérkis
bija uzturét kartibu un drosibu valsti.

Introduction

The Estonian War of Independence began with the invasion of the Bolshevik
Russian Red Army on 28 November 1918. In response to the invasion,
the Estonian government had to declare the “Law of War” (Estonian: sojaseadus)
on 29 November 1918, alongside with mobilization.” The official declaration was
brief, as “Law of War” did not necessitate a lengthy explanation, given the general
familiarity with the Martial Law of the Russian Empire. The imperial Russian law
included three types of emergency situations, with Martial Law being the strictest
of them and to be applied in times of war.?

Historians and legal scholars have extensively documented the unprecedented
violence during the civil wars and wars of independence in the countries of
the former Russian Empire after World War 1.* It is by now well-established
knowledge that the Bolsheviks, following the Cheka model, established
administrative commissions to combat counterrevolution and special tribunals
also in the Baltic countries. These had the authority to impose penalties without
conducting any legal proceedings, such as gathering evidence, presenting evidence,
and hearing witness testimonies.

Nevertheless, significantly less research has been conducted on the courts
of the opposing side, at least as far as Estonia is concerned. The focus of this

> Sojaseadus ja mobilisatsioon vilja kuulutatud. Ajutise Valitsuse otsus [Martial law and mobilization

have been declared. A decision of the Provisional Government]. Riigi Teataja [State Gazette]
(hereinafter: RT) 1918, 3 (30.11.1918).

Lindmets J., Luts-Sootak M., Siimets-Gross H. Imperial Russian Rules on the State of Emergency in
the Estonian Republic. In: International Scientific Conference “New Legal Reality: Challenges and
Perspectives”, Vol. II. Riga: University of Latvia, 2022, pp. 37-39.

* E. g the articles written by Taavi Minnik (Estonia), Aldis Minins (Latvia) and Ceslovas
Laurinavi¢ius (Lithuania) in the special Issue “War, Revolution and Terror in the Baltic States and
Finland after the Great War” of Journal of Baltic Studies, No. 46, 2015, No. 1; in addition for Estonia
also Minnik T. Der Teufelskreis der Gewalt: Terror und Repressionen in Estland, 1917-1919.
Forschungen zur baltischen Geschichte 6, 2011, p. 120-141; for Finnland Kekkonen J. Judicial
repression after the civil wars in Finland (1918) and in Spain (1936-1939). In: Lappalainen M.,
Hirvonen P. (eds). Crime and Control in Europe from the past to the present. Helsinki: Hakapaino,
1999, pp. 87-111; idem. Judicial repression during and after the Finnish (1918) and Spanish (1936~
1939) civil wars. In: De Koster M., Leuwers H., Luyten D., Rousseaux X. (eds). Justice in wartime
and revolutions, Europe 1795-1950. Brussels, Belgium: State Archives, 2012, pp. 57-72.


https://researchportal.helsinki.fi/fi/publications/judicial-repression-after-the-civil-wars-in-finland-1918-and-in-s-2
https://researchportal.helsinki.fi/fi/publications/judicial-repression-after-the-civil-wars-in-finland-1918-and-in-s-2
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article is therefore on the practice of lower-instance military justice on the side of
the Estonian Government. Estonia’s case is unique and deserves special attention.
Unlike in Lithuania and Latvia, where summary executions (the so-called
Standrecht) were prevalent,® the Estonian Provisional Government implemented
a more or less rule-based military justice. More specifically, this article draws on
existing empirical research® to present the military justice procedure and practices
of courts martial, particularly the Field Courts as extraordinary military courts.
The procedure and practices of the higher-instance ordinary military court,
i. e. Military District Court, have not yet been researched. Marin Sedman had
published an article on the Supreme Court of Estonia as a highest military court.”

1. The initial legal framework for the proceedings of courts
martial

It is the current scholarly consensus that extraordinary martial courts,
commonly known as Field Courts, were established based on the decree
of the Provisional Government on the Establishment of Field Courts on
S December 1918.° However, already a very early government announcement
from 29 November explicitly warned that “all those, who obstruct the formation
of the Estonian Defence Forces, who fail to fulfil their official duties in this regard,
who do not appear when called under the flag, who do not provide the required
supplies to the authorities, who maliciously act against national defence, who fail
to fulfil their duties in military units, who incite civil war, and who attempt or
incite the overthrow of the Republic of Estonia or encourage such actions, shall
be handed over to military courts.” This threat extended not only to military
personnel but to “all those, who ...”.

However, the announcement did not specify that a Field Court could
sentence someone to death. This matter was clarified by the 5 December decree
on the Establishment of Field Courts. According to §7, field courts could sentence
accused individuals, depending on the gravity of the crime, to imprisonment,
forced labour, or death. The inclusion of the death penalty was quite extraordinary

> Minnik T. The Establishment of “Drumhead” Courts Martial and their Actions in the Estonian War

of Independence 1918-1919. Juridiska zinatne, No. 7, 2014, p. 100.

I mean the quoted articles and other writings of Taavi Minnik and the — partially still unpublished -

research of Marin Sedman.

7 Sedman M. Sojakohtud ja Riigikohtu roll sojakohtute siisteemis Eesti Vabariigi esimesel
iseseisvusperioodil [Military courts and the role of Supreme Court in the system of military justice
in the first period of independence of the Republic of Estonia]. Juridica 2019, No. 9, pp. 642-654.

$  Ajutise Valitsuse midrus viljakohtute asutamise kohta [Decree of the Provisional Government on

the Establishment of Field Courts]. RT 1918, No. 6.

Teadku seda koik! Ajutine valitsus [For general knowledge! The Provisional Government]. RT

1918, No. 4 (29.11.1918).
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in the general framework of valid penal law because the sources of ordinary penal
law — the Old Penal Code (1845) and New Penal Code (1903) of the Russian
Empire'® — did not provide for the death penalty, except for certain crimes against
the monarch or for high treason. As an independent democratic republic, Estonia
did not have a monarch, making the death penalty nearly impossible in the practice
of ordinary courts.

Despite the severity of the penalties, the government’s decree was vague in
stipulating corpora delicti. For example, anyone who “in any way, works against
the Republic of Estonia or in favour of the enemies of the state, that is, those who,
by being in communication and connection with them, provide assistance in any
way; all those who attempt to obstruct military activities, such as movement,
communication, etc. in any way” or all spreaders of harmful rumours against
the Republic of Estonia should be put on trial (§5). While it is conceivable that
each of the listed activities could be linked to the military domain," the decree
also subjected all murderers, arsonists, robbers, thieves and rapists — without
differentiation between military and non-military persons — to the field courts.

The threatening of being subjected to field courts was also included in several
of the so-called compulsory orders or daily directives, whether from the Supreme
Commander of the Armed Forces or the Head of Internal Security. For instance,
the daily directive from the Head of Internal Security dated 28 December 1918,
threatened field court action against anyone in unauthorized possession of
weapons, ammunition, rockets, or similar."

Following a large demonstration against the Temporary Government
organized by the communists in Tallinn on 17 December 1918, a series of political
actions were added, each carrying the threatening with the Field Court procedure.
Despite the communists’ denial, the government suspected them of planning

On the legal foundation of the continuing validity of the laws of the Russian Empire in the Republic
of Estonia, especially regarding the various penal codes, see Sedman M. The historical experience of
Estonia with the plurality of penal law acts. Juridica International, No. 17, 2010, pp. 227-235; Luts-
Sootak M., Sedman M. Ambivalences of the Legality Principle in Penal Law of the Baltic Provinces
in the Russian Empire (1710-1917). In: Martyn G. et al. (eds). From the Judge’s Arbitrium to
the Legality Principle. Legislation as a Source of Law in Criminal Trials. Berlin: Duncker and
Humblot, 2013, pp. 317-349.

The first known death penalty was sentenced by a Field Court on 16 December 1918 for espionage.
Rosenthal R. Kord ja kohus. Eesti sojavaejuhtkond Vabadussoja-aegses sisepoliitikas [As it is
the order of the day. The Estonian military leadership in the internal politics during the War of
Independence]. Tallinn: Argo, 2019, p. 35.

Sisemise kaitse iilema pievakisk Nr. 16 [Daily directive of the Head of Internal Security No. 16].
RT 1919, 2 (13.1.1919). Sunduslik mairus Nr. 17. Taienduseks eelmistele mairustele alkohoolsete
jookide miiigikeelu asjus (sisekaiste ilemalt, S. jaanuar 1919). [Compulsory Regulation No.
17. As an addition to the previous regulations regarding the prohibition of the sale of alcoholic
beverages (from the Head of Internal Security, S January 1919)]. Ibid,, § 2 did not in any way
concern alcoholic beverages but, under the threat of being brought before a Field Court, ordered
that individuals who had left the Defense League must surrender their weapon, membership card,
and armband within two days.
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a coup.” In any case, a series of gathering and free movement bans followed. On
17 December, the Temporary Government granted the Supreme Commander
the right to use any means of his own choosing to maintain order and security.
Major General Ernst Podder prohibited “any gatherings, including closed ones,
assemblies in the streets and public places, delivering speeches in public places,
carrying weapons without permission, firing in the streets without permission,
and driving cars without permission”. Violators of the ban were threatened
with field court proceedings."* If anyone dared to resist or disobey the orders
of the (military?) “keepers of the order” enforcing the gathering ban, it was
threatened to “open the fire on them immediately.” Thus, even the Standgericht was
by no means unknown in Estonia.

Regarding the procedure of the field courts, the government’s decree from
5 December 1918 stated only that the power to submit individuals to the field court
was vested in the commander of the local regiment (§3). The part of the country
free from Bolshevik rule was divided into the jurisdictions of six military regiments.
The decisions of the courts had to be approved by the Minister of War (§4). This
was said to have changed with the daily order from Supreme Commander Johan
Laidoner dated 31 December 1918: according to this decisions had to be confirmed
by the same regimental commander who had submitted the individual for trial and
determined the court’s composition.'s

The government regulation did not specify a deadline for conducting
the proceedings, their duration, or the execution of the court’s decision. Only in
the Supreme Commander’s order from 17 December 1918, for the defence of order
and security can one find a deadline for the proceedings: for all violators of gather-
ing and movement bans, the field court had to reach a decision on the same day.

T. Minnik asserts that “initially, the Provisional Government did not specify
the legislative basis for the courts martial.”’¢ But in fact, there was no regulatory gap
or “law-free space” the Provisional Government had already enacted Preliminary
Administrative Laws on 19 November 1918. The first of these, the Statute on
Transition Time, mandated that “the legal regulations which were in force until
24 October 1917, within the borders of the present Estonian Republic, remain
in force”'” Consequently, all former laws applicable to courts martial, both
substantive and procedural, were formally valid even before the establishment of
the field courts.

3 Rosenthal R. 2019, pp. 35-37.

Teadaanded ja korraldused. Korra ja julgeoleku kaitseks [Announcements and orders. For
the protection of order and security]. RT 1918, 8 (19.12.1918). This was followed by several other
orders prohibiting gatherings: the Supreme Commanders daily directives No. 7 (RT 1918, 9) and
No. 10 (RT 1918, 9).

* Although this order was not published in the official State Gazette, it has been preserved in
the archives. Rosenthal R. 2019, p. 40, q. 20.

6 Minnik T. 2014, p. 102.
17 Ajutised administratiivseadused [Preliminary Administrative Laws]. RT 1918, 1 (27.11.1918).
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In subsequent Estonian legal literature, criticism was directed not only
at the 5 December 1918 regulation due to the extremely vague definitions of
punishable acts but also because the regulation remained silent on the procedural
form to be used in the field courts.'® However, it is important to consider that
Ferdinand Karlson’s article from 1921 was polemical regarding the existing law
and called for its reform. Just as the Provisional Government of Estonia did not
find it necessary on 29 November 1918 to specify what the “Law of War” entailed,
no separate prescription regarding the procedural form in field courts was deemed
necessary. According to the law in force in the Russian Empire and, consequently,
in the Republic of Estonia, the activities of field courts had to adhere to the same
rules as regular military courts.

But very soon, the Estonian government realized that the general temporal
cut-off — the legal system from Russian times as of 24 October 1917 — was not an
acceptable one for military justice. During the period between the February and
October revolutions in Russia, several changes had been made in this area, which
were now considered potentially rather dangerous in the Estonian context. Firstly,
it was felt that the selection of judges could not be left to military committees.
Secondly, it was problematic that certain crimes, according to the regulations of
the Russian Provisional Government, should have been tried by a jury.’” Unlike in
the so-called internal provinces of Russia, no jury courts had been established for
general criminal proceedings in Estonia, and there was no inclination to introduce
them into military justice now.

As a result, the earlier redaction of the Russian military justice codes
from the end of February 1917 was endorsed by a new decree of the Estonian
Provisional Government on 9 January 1919: the Military Penal Code (Voinski’
ustav o nakazanijah) and the Military Courts Code (Ustav voenno-sudebnyj).?°
Neither the Military Penal Code nor the Military Courts Code of the Russian
Empire, in any of their redactions, were vague or included only general provisions.
On the contrary: they were very detailed in their regulations. The problems arose
in their practical implementation.

2. Some characteristics of the practice of field courts

T. Minnik, for instance, detailed the proceedings of the Field Courts of
the 2" Regiment of the Estonian Army, which passed 56 sentences in Tartu County

18 Karlson F. Meie sojakohtu reform [The reform of our military justice]. Oigus [The Law] 1921,
No. 11/12, p. 189.

 Tbid, p. 190.

* Marin Sedman has written a thorough analysis of the sources of military penal law and their
characteristic differences compared to the so-called regular or general penal codes. See Sedman M.
Military Penal Law — not only for Military Personnel: Developments in Estonian Penal Law after
the First World War. In: Luts-Sootak M. et al. (eds). Unity and Plurality in the Legal History of
the Baltic Sea Area. Frankfurt am Main: Peter Lang, 2012, p. 255-265.
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in just five days, from 27 January to 31 January 1919, sentencing 20 individuals
to death and acquitting only one.”’ Marin Sedman investigated 232 records of
the same regiment’s field courts and found that out of the 96 men tried, 46 were
sentenced to death, 8 to imprisonment, and 2 to forced labour. Although monetary
fines should not have been within the jurisdiction of the field courts, one man was
indeed punished with a fine. Thirty-three individuals were acquitted. In the case
of women, the rate of acquittals was higher: 10 acquitted against 6 convicted;
however, all six convicted women were sentenced to death.

While the picture might have been different under the jurisdiction of other
regiments, these numbers alone suffice to characterize the practice of field courts
as repressive. Minnik has also highlighted the fact that the courts exclusively
referred to the general orders in the Estonian Provisional Government’s decree
on S December 1918, and not once to the military justice codes of the Russian
Empire.”” The field courts were assembled ad hoc to preside over specific felony
cases and were comprised of five officers. Minnik notes that “the courts martial
were usually formed of junior or non-commissioned officers, who were ill-
informed of the legal standards of court procedures”.*® In this context, he mentions
the international standards of military justice, such as the Lieber Code, which was
also considered a basis for Russian military justice codes. The young Estonian
officers were likely unfamiliar with any of these.

3. Restrictions on procedural rights and freedoms in the first
period of military justice by the field courts

As previously mentioned, the field courts were not permanent courts attached
to the regiment but were formed ad hoc to preside over a specific felony case. This
is why, in the preceding sub-chapter, I deliberately wrote about the Field Courts of
the 2" Regiment in the plural, not singular.

The presiding officer of the tribunal was the same regimental commander
who initiated the trial. After the trial concluded with a sentence, the same
individual - the commander of the regiment — decided on the question of further
appeal of the decision to the Military District Court. However, the possibilities
for the appeal court to review the decisions of field courts were extremely limited,
as field courts did not record witness statements or any other procedural actions.
Furthermore, field courts were not obligated to justify their decisions. During this

Minnik T. 2014, p. 102. A significant part of the field courts’ practice cannot be studied because
the records of military courts have been only partially preserved. The most detailed information is
available regarding the legal practice of the 2" Regiment.

> Minnik T. 2014, p. 102.

% Ibid.
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initial period, there was no provision for the accused to have any right to legal
defence — exactly as it had been in the military justice of the Russian Empire.

By the end of the winter of 1919, when Estonian forces had over-
come the initial shock and confusion and had begun their counter-offensive,
the government found it necessary to improve regulation of the functioning
of field courts. The reason why the government took action was the apparent
incompetence of field courts in applying the valid military criminal law, and
likely also rule of law considerations or an attempt to gain more support among
the population. In many cases, field courts indeed judged civilians. According to
Sedman’s data, out of the 232 field court cases in the records of the 2" Division
staff, 92 or approximately 40% were cases of civilians being put on trial. Often,
civilians were brought before field courts not for serious violent offences but
rather for acts of political nature, and in many cases, for offenses like smuggling.
The decision of whether to bring a civilian before a field court or rather refer
their case to a general court, where the death penalty could not be imposed, was
again made by the regimental commander.

4. New regulation of field courts in March 1919

The Provisional Government’s decree on Field Courts dated 25 March 1919,
eliminated the regiment commanders’ authority to referindividualsin a field court -
this responsibility now rested with the Supreme Commander of the Defence Forces
through his directive of the day (§1). The decree also constrained the discretion of
regiment commanders in initiating a trial: field courts were now competent only
in cases where the crime was “obvious”. Otherwise, if the investigation required,
the case was to be tried in a Military District Court.

The appointment of five judges to the field court — still the task of
the regimental commander — had to be completed within a day of identifying
the perpetrator (§5). The field court was mandated to conduct its trial within two
days (§7). The trial was to be held behind closed doors, and the verdict was adopted
by a simple majority of the court members, i.e., the five officers who normally did
not possess any legal qualifications.

In contrast to the former Russian imperial law, which did not recognize
the need for legal defence in military courts, the new Estonian law guaranteed
the right to a defender. Having an aid was not mandatory, and the accused person
was allowed to defend themselves (§9). However, the accused person could not
choose their defender; the regiment commander could appoint not necessarily
an attorney but any officer to this position.

The defender or the accused person, however, could not appeal the decision
of the field court. This right was still reserved for the regiment commander.
The attorney Karlson addressed this situation during the Estonian Jurists Days in
April 1924, highlighting it as a violation of the principle of the independence of
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the courts.”* Although the war had ended by then, martial law was still in effect in
many parts of the country, and field courts could still be convened if a regiment
commander wished to for it to happen.

If the regiment commander chose not to overrule and appeal the sentence of
the field court, the sentence had to be carried out within 24 hours. In many cases,
this meant execution, but Field Courts also sentenced individuals to forced labour
or imprisonment.

In the case of an appeal, the Military District Court functioned as an ordinary
military court, applying the norms of the Military Penal Code and following
the rules of the Military Justice Code. However, when the Military District Court
acted as the first-instance court, the same procedural rules applied as in the field
courts: no procedural actions or witness statements were recorded, and the court
was not required to justify its decision, and so on. A significant difference,
however, was that since the Military District Court handled cases that were not
“obvious”, i.e., where prior investigation was necessary, it was not limited to a two-
day processing period.

Regardless, this more detailed regulation of field courts or the innovation
of allowing the right to legal defence came too late for many — by that time,
the majority of field court decisions had already been rendered.

5. Thought-provoking statistics

T. Minnik has compiled and compared the statistics of repression during
the Bolshevik dictatorship and the War of Independence period in Estonia
and Latvia.*® The casualty count on both the red and white sides in Latvia
was approximately equal, totalling around 2000 people. However, in Estonia,
the events characterized by Minnik as “White Terror” — analogous to the portrayal
in Soviet historiography®® - resulted in even more casualties than the Bolshevik
terror. The Bolsheviks killed up to 700 people, while the Estonian government
forces killed up to 800, including 300 sentenced to death by the Field Courts.
Furthermore, in addition to the more or less regulated proceedings of Field Courts,
there were quite a few cases of Standrecht in Estonia. To some extent, “on-site
executions” by military leaders were directly prescribed as means to gain control

% Karlson F. Sojakohtu korraldus [System of Military Justice] (23.4.1924). In: Erne J. (ed.).
Oigusteadlaste pievad 1922-1940. Protokollid [Lawyer’s Days 1922-1940. Minutes]. Tallinn: Eesti
Juristide Liit, 2008, p. 91.

% Minnik T. 2014, pp. 100-104.

26 Fi. Vihalem P. Valge terror Eestis aastail 1918-1919 [The White Terror in Estonia in the Years
1918-1919]. Tartu: Tartu Riiklik Ulikool, 1961.
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over the mobilization-resistant or pro-Bolshevik population.”” The proportion of
civilians among those killed was remarkably high — 60 percent.

For political reasons and to rectify miscarriages of justice, the Constituent
Assembly of Estonia passed on 3 May 1919, the Amnesty Act.”® Among those
granted amnesty were individuals who had been sentenced to death and executed
in miscarriages of justice. However, the subsequent amnesty did not restore their
lives. Hence, the Estonian endeavour to administer military justice in a rule-based
manner cannot be deemed successful — the political and social context seemed to
have prevailed over the legal principles.

Conclusions

1. In the Republic of Estonia, there was no situation of legal vacuum situation —
when the Provisional Government could start exercising its power in
November 1918, it reverted to the legal basis that was in force before
24 October 1917.

2. In the field of military justice, it proved expedient to go even further back in
time and return to the laws that were in effect before the changes following
the February Revolution.

3. 'The rules of martial law that were in effect in Estonia after the invasion of
Bolshevik Russia were the same as those previously in the Russian Empire.

4.  The relatively firm and clear legal foundation, however, did not guarantee that
it was followed in the practice of military courts — the members of field courts
simply were not familiar with the existing laws of the Russian Empire.

5. The Estonian Provisional Government’s establishment of simpler and clearer
rules for the proceedings of field courts, as well as the granting of the right
to legal defence, came too late. Significant damage had already been done,
and lives taken could not be restored even by one of the first legal acts of
the Constituent Assembly that convened in April 1919: the Amnesty Act.
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Summary

This article tackles Latvia’s approach to industry regulation, touching upon its historical origins
and evaluating the current legislation. Despite regulatory efforts, which commenced in 2015,
a thorough framework is absent since 2020. The article stresses the necessity of legal clarity,
questions the application of penalties linked to public order disturbance to industry-related
offenses.

Ievads

Eiropas Savienibas dalibvalstis nav spé&jusas vienoties par vienadu politiku
attieciba uz prostitacijas nozares regulésanu. Kamér dazas valstis redz prostitaciju
ka sociali akceptéjamu arodu, tikmér citas uzskata, ka prostitacija butu
aizliedzama. Dazviet pastav viedoklis, ka prostitacijas pakalpojumu sniedzéji
ir cilvéktirdzniecibas un seksualas ekspluatacijas upuri. Savukart citur atzits, ka
prostitiicija pastavés neatkarigi no ta, vai ta tiks atlauta vai aizliegta, tapéc $is
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valstis ir izveléjusas akceptét $a rapala pastavésanu, vienlaikus nosakot dazadus
ierobezojumus.'

Ievérojot gadu laika radusas diskusijas un centienus jauna nozares reguléjuma
izstradé, nozimigs ir jautajums par pasreizéjo prostitiicijas reguléjumu Latvija un
iespéjamo atbildibu par ta neievéro$anu. Raksta mérkis ir noskaidrot, vai speka
eso$a prostitacijas reguléjuma parkapsana ir kvalificéjama ka sabiedriskas kartibas
traucésana. Saja nolika raksta apskatits pasreizéjais prostiticijas reguléjums
Latvija, sabiedriskas kartibas traucé$anas ka administrativa parkapuma saturs un
ta pieméro$anas iespéjamiba prostitacijas ierobezo$anas noteikumu neievéro$anas
gadijuma.

1. Prostitacijas reguléjums Latvija

Latvija Ministru kabineta 201S. gada 28. julija sédé” Iekslietu ministrijai tika
dots uzdevums sadarbiba ar Tieslietu ministriju, Veselibas ministriju, Labklajibas
ministriju, Vides aizsardzibas un regionalas attistibas ministriju, Tiesibsarga
biroju un nevalstiskajam organizacijam izstradat likumprojektu prostitacijas
ierobezo$anas joma. Likumprojekta meérkis bija izveidot atbilsto$u tiesisko
reguléjumu ierobezojumiem, kas nepiecie$ami prostitiicija iesaistitajam personam,
un nodrosinat Latvijas Republikas Satversmé (turpmik — Satversme) noteikto
pamattiesibu ievéro$anu.’

Kops$ 2008. gada 26. janvara nozari regulé Ministru kabineta 2008. gada
22.janvara noteikumi Nr. 32 “Prostitiicijas ierobezo$anas noteikumi™ (turpmak —
Prostitiicijas ierobezosanas noteikumi). Noteikumi nosaka seksualo pakalpojumu
snieg$anas ierobezojumus. Attiecigie noteikumi joprojam satur noradi, ka par
$o noteikumu neievéro$anu personas saucamas pie atbildibas administrativo vai
kriminalo atbildibu reglamentéjosajos normativajos aktos noteiktaja kartiba. Tacu
kop$ Administrativas atbildibas likuma spéka stasanas un Latvijas Administrativo

Vispazistamakie ir t. s. Zviedrijas un Niderlandes modeli. Zviedrijas nostaja ir tada, ka prostitacija ir
cilveku ekspluatacijas forma. Ar Seksa pirksanas aktu (zviedru val. — Sexkdpslagen) Zviedrija censas
mazinat pieprasijumu péc prostitacijas, paredzot, ka norékinasanas par seksudlo pakalpojumu
sanem$anu ir kriminalizéta. Vienlaikus pakalpojuma sniedzéjiem kriminalatbildiba neiestajas
atbilsto$i “upuru nesodiSanas” konceptam. Savukart Niderlandes modelis paredz, ka jebkurai
personai ir tiesibas brivi izvéléties savu nodarbosanos un prostitacija var bat viena no $adam
izvélém. Ja persona ir attiecigi registréjusi savu rapalu, valsts, pieméram, nodro$ina $o personu
socialo aizsardzibu. Sie modeli nebut nav izsme]osi, ta¢u noteikti sava starpa visatkirigakie.

? Meeting Protocol of the Cabinet of Ministers of the Republic of Latvia, Meeting Protocol No. 36, 28
July 2015, Section 17. Pieejams: https://tap.mk.gov.lv/mk/mksedes/saraksts/protokols/?protoko
1s=2015-07-28#17. [aplikots 26.10.2023.].

Annotation of the draft law Prostitution Restriction Act. Pieejams: https://tap.mk.gov.lv/lv/mk/
tap/?pid=40435990 [aplakots 26.10.2023.].

Regulations Regarding Restriction of Prostitution: Cabinet of Ministers Regulation No. 210.
Pieejams: https://likumilv/ta/en/en/id/169772-regulations-regarding-restriction-of-prostitution
[aplikots 10.10.2023.].
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parkapumu kodeksa,® kas paredzéja atbildibu par Prostiticijas ierobezo$anas
noteikumu parkapumiem, spéka zaudésanas 2020. gada 1. jalija joprojam nav
izstradats jauns administrativas atbildibas reguléjums.

Vienlaikus gan janorada, ka Iekslietu ministrija jau 2017. gada izstradaja likum-
projektu “Prostitiicijas ierobezosanas likums” (turpmak - Likumprojekts).® Lai
ari viedokli par atbilsto$ako reguléjuma politikas modeli atskiras, Likumprojekts
principa saturéja Prostitacijas ierobezo$anas noteikumos eso$o reguléjumu, tas ir,
paredzéja, ka prostitacija Latvija ir atlauta, bet ar ierobezojumiem.” Likumprojekts
atbalstu gan neguva. Vélak tika meklétas alternativas, lai 2020. gada 1. jalija varétu
staties spéka nozares jaunais reguléjums, tacu lidz pat $odienai attieciga reguléju-
ma nav. Tas savukart nozimé, ka par vairumu Prostittcijas ierobezosanas noteiku-
mos noteikto aizliegumu neievérosanu $obrid nekadas tiesiskas sekas neiestasies.

Lai ari tiesibu piemérotaji censas situaciju risinat, piemérojot sodus par siko
huliganismu (kops 2023. gada — par sabiedriskas kartibas traucé$anu) atbilstosi
Administrativo sodu likuma par parkapumiem parvaldes, sabiedriskas kartibas un
valsts valodas lietosanas joma (turpmak — ASL) 11. pantam, tomér $ada prakse ir
izbeidzama.

2. Parkapumu noskirsana

Kop$ Administrativas atbildibas likuma spéka stasanas 2020. gada 1. jalija
Latvijas administrativa parkapuma tiesibas vairs netiek vértéta personas sub-
jektiva attieksme pret izdarito parkapumu ka kriminaltiesibas vai arl Latvijas
Administrativo parkapumu kodeksa spéka esibas laika. Ta vieta $obrid Adminis-
trativas atbildibas likuma S. panta ir nostiprinats vainojamibas institats. Proti,
administrativais parkipums ir tads parkapums, kuru raksturo 1) personas pret-
tiesiska, 2) vainojama riciba (darbiba vai bezdarbiba), 3) par kuru likuma vai
pasvaldibu saisto$ajos noteikumos paredzéta administrativa atbildiba.®

Jebkur$ parkapums aizskar noteiktas sabiedribas vai individa intereses vai
pat veértibas. Turklat attieciga darbiba vai bezdarbiba konteksta ar aizskartajam
interesém vai vértibam veido parkapuma kodolu. Vienlaikus, ja netiek konstatéta
kada no minétajam administrativa parkapuma sastava pazimém, nav pamata
personu saukt pie administrativas atbildibas. Proti, trukst Administrativas
atbildibas likuma 9. panta ieklautas pazimes — “prettiesiskums”.

ASL 11. pants attiecas uz parkapumiem sabiedriskas kartibas joma. Lai
arl par sabiedriskas kartibas parkapumu visplasakaja izpratné varétu uzskatit

5 Latvian Administrative Violations Code. Pieejams: https://likumi.lv/ta/id/89648-latvijas-
administrativo-parkapumu-kodekss [aplikots 26.10.2023.].

¢ Draft law of Prostitution Restriction Act, VSS-946, TA-148. Pieejams: https://tap.mk.gov.lv/lv/
mk/tap/?pid=40435990 [aplakots 26.10.2023.].

7 Ibid.

Administrativo parkapumu tiesibas: administrativas atbildibas likuma skaidrojumi. Autoru kolektivs

E. Danovska un G. Kutra zinatniskaja redakcija. Riga: Tiesu namu agentara, 2020, 104., 10S. Ipp.
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jebkuru tiesibu normu parkapumu,” ASL sabiedriska kartiba ir lietota S$aura
nozimé. Proti, $eit tiek vérsta uzmaniba uz konkréta parkapuma novérsanu, kas
apdraud sabiedrisko kartibu un dro$ibu.'® Ar $o normu likumdevéjs ir izdalijis
sabiedriskas kartibas saturu, noradot, kadas pazimes liecina par sabiedriskas
kartibas traucé$anu sodoso tiesibu izpratné. Sabiedriska kartiba tiek parkapta tad,
kad tiek parkaptas visparpienemtas uzvedibas normas un traucéts personas miers,
iestades, komersanta vai citas instittcijas darbs vai tiek apdraudéta sava vai citu
personu drosiba.

Butisks sodoso tiesibu princips ir tiesiska noteiktiba. Personai ir jabat skaidri
saprotamam, par kadu darbibu vai bezdarbibu ta var tikt sodita. ASL 11. panta
gadijuma atsauk$anas uz sabiedribas priek$statiem par socialajam normam
(“visparpienemtas uzvedibas normas”) slépj sevi risku patvaligai interpretacijai un
nav savienojama ar tiesiskas valsts principiem."

Tiesu praksé jédzienam “visparpienemtas uzvedibas normas” pamata vispar
netiek pievérsta ipasa uzmaniba. Tikai dazkart var nojaust ta iesp&jamo izpratni
tiesas skatijuma. Pieméram, tia varétu but sabiedriska vieta nepielaujama,'
nepiepemama,'’ nepamatota'* vai neparprotami bezkauniga'® riciba. Citviet tiesa
norada, ka personas riciba pilniba neatbilst sabiedriba visparpienemtam uzvedibas
normam, kur liela nozime ir cilvéku savstarpéjai cienai,'® sapratnei un iecietibai
ari savstarpé&jo konfliktu risinagana.” Tapat $o jédzienu sasaista ar dazada veida
socialajam normam, pieméram, visparpienemto tikumisko normu demonstrativu
ignorésanu'® vai visparpienemto tikuma normu parkapumu.” Pamata $is atzinas
ir izteiktas saistiba ar Latvijas Administrativo parkapumu kodeksa 167. pantu,

Neimanis J. Ievads tiesibas. Riga: zvérinats advokats Janis Neimanis, 2004, 24. Ipp.

Kuznecova K. Sabiedriskas kartibas un drosibas teorétiskie un praktiskie aspekti globalizacijas

apstaklos. Daugavpils, 2022, 66. Ipp. Pieejams: https://du.lv/wp-content/uploads/2022/08/Kuz-

necova_Kristine PD.pdf [aplukots 23.11.2023.].

Krauss D., Pastille K. Kriminaltiesibu pamatjautajumi Latvija un Vacija. Riga: Latvijas Véstnesis,

2002, $8. Ipp.

2 Judgment of Aizkraukle District Court of 4 September 2013 in Case No. 107013113. Pieejams:
https:/ /www.tiesas.lv/nolemumi/pdf/11666S.pdf [aplikots 25.11.2023.].

B Judgement of Zemgale District Court of 28 January 2021 in Case No. 1A73032520. Pieejams:
https://manas.tiesas.lv/eTiesasMvc/lv/nolemumi [aplikots 25.11.2023.].

'* Judgement of Administrative Regional Court of 22 May 2008 in Case No. 139010107, Section 11.
Pieejams: https://manas.tiesas.lv/eTiesasMvc/lv/nolemumi [aplikots 25.11.2023.].

'S Judgement of Riga District Court of 16 April 2021 in Case No. 1A33021821. Pieejams: https://
manas.tiesas.lv/eTiesasMvc/lv/nolemumi [aplikots 25.11.2023.].

!¢ Judgement of Administrative Regional Court of 15 June 2009 in Case No. 1127141608, Section 12.
Pieejams: https://manas.tiesas.lv/eTiesasMvc/lv/nolemumi [aplitkots 25.11.2023.].

7" Judgement of Administrative Regional Court of 3 March 2008 in Case No. 120062306/05, Section
10. Pieejams: https://manas.tiesas.lv/eTiesasMvc/lv/nolemumi [aplikots 25.11.2023.].

'8 Judgment of Tukums District Court of 9 September 2013 in Case No. 137012213. Pieejams:
https://manas.tiesas.lv/eTiesasMvc/lv/nolemumi [aplikots 25.11.2023.].

¥ Judgment of Administrative District Court of 10 December 2009 in Case No. 137012213, Section
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un rezultatad jatama $aja pantd noradito pazimju “neciena pret sabiedribu” un
“bezkauniga riciba” ietekme.

Jédzienu “visparpienemtas uzvedibas normas” saista ari ar tikumisko normu
demonstrativu ignoré$anu, kas $kietami varétu ietvert prostitiicijas noteikumu
parkapsanu (pieméram, ja pakalpojumu sniedz pie izglitibas iestadém vai
baznicim). Tomér, lai ari prostitiicija ki nozare skar tikumibas intereses un ti-
kumiba ir butisks sabiedriskas kartibas nodro$inasanas instruments, ir janoskir
tikumiba un sabiedriska kartiba ka dazadas aizsargatas tiesiskas intereses.

Lidz 2013. gada 1. aprilim Kriminallikuma 163. pants paredzéja atbildibu
par prostitacijas noteikumu parkap$anu, ja ta izdarita atkartoti gada laika. Ari
§1 panta spéka esibas laika Kriminallikuma 231. panta bija paredzéta atbildiba
par huliganismu, proti, par rupju sabiedriska miera traucé$anu, kas izpauzas
acimredzama neciena pret sabiedribu vai bezkauniba, ignoréjot visparpienemtas
uzvedibas normas un traucégjot cilvéku mieru, iestiZzu vai uznémumu (uznéméj-
sabiedribu), vai organizaciju darbu. Nodarjjuma izpausmes galvena atskiriba
no ASL 11. panta ietverta parkapuma ir tikai attiecigo darbibu intensitate un
kaitiguma limenis.

Ka redzams, Kriminallikuma aktualaja un vésturiskaja redakcija huliganisms
ir ieklauts Kriminallikuma 20. nodala “Noziedzigi nodarfjumi pret visparéjo
drosibu un sabiedrisko kartibu”, savukart prostitacijas ierobezojo$o noteikumu
parkapums bija ietverts 16. nodala “Noziedzigi nodarijumi pret tikumibu un
dzimumneaizskaramibu”. Tadéjadi likumdevéjs jau vésturiski®® ir noteicis, ka
prostitacija nav tadu parkapumu skaita, kas primari butu vérsti uz sabiedriskas
kartibas aizskarumu. Ievérojot minéto, ja likumdevéjs atkal paredzés sodu
par prostitacijas ierobezo$anas noteikumu parkapumu, tad neatkarigi no
kriminalatbildibas vai administrativas atbildibas izvéles tam japaredz atseviska
vieta tiesibu sistéma, nodalot no sabiedriskas kartibas parkapumiem.”

Papildus minétajai aizsargato intere$u atskiribai Prostiticijas ierobezo$anas
noteikumos ietverto ierobezojumu parkapumi pasi par sevi vairuma gadijumu
nevar tikt uzskatiti par personas miera vai institacijas darba traucéjumu, kas ir
neatnemama ASL 11. panta ietvertd parkapuma pazime. Prostitacijas mérkis*®
parasti ir pelpas vai citu labumu gasana. Pakalpojumi tipiska gadijuma nav

* Latvijas Administrativo parkapumu kodeksa 174.* pants “Prostiticijas ierobezosanas noteikumu

parkapsana” savulaik bija ietverts nodala pie parkapumiem, kas apdraud sabiedrisko kartibu.
Nav zinims $adas izvéles pamatojums (iespéjams, citas atbilstodas nodalas neesiba), tomér tiesu
un iestazu praksé ki $a parkipuma objektu noradija ari sabiedrisko tikumibu (sk. pieméram,
Administrativas rajona tiesas 15.02.2011. sprieduma lieta Nr. A42701109 9.3. punktu).

Sadu pieeju likumdevéjs netie$i apstiprinaja ASL izstrades laika, neatbalstot atbildibas par
prostiticijas ierobezo$anas noteikumu parkapsanu ieklausanu likumprojekta. Ipasa nozares
reguléjuma esiba un $aubas par parkapuma piederibu sabiedriskas kartibas jomai tika uzsveértas
Saeimas Juridiskas komisijas sédé (Latvijas Republikas 13. Saeimas Juridiskas komisijas 2019. gada
27. novembra sédes protokols Nr. 84. Pieejams: https://titania.saeima.lv/livs/saeimasnotikumi.nsf/
0/32ebSe6aec2b4fbfc22584b90042e920/$FILE/PR_2019 11_27 10 _00_JK.pdf).

Kop$ Administrativas atbildibas likuma spéka staganas administrativa parkapuma tiesibas vairs
netiek vértéta vainas forma un t. s. subjektivas puses pazimes, tapéc vards “meérkis” §is tézes konteksta
netiek lietots ka subjektivas puses pazime kriminaltiesiskaja izpratné — autores piezime.
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vérsti uz to, lai traucétu citu cilvéku naktsmieru, spiestu partraukt citas personas
atteikties no to likumigam darbibam vai traucétu uznémumu darbu u. tml.>

Ievérojot aizsargato intere$u at$kiribu un nodarijuma izpausmi, Prostitacijas
ierobezo$anas noteikumu parkapumi nevar tikt atziti par sabiedriskas kartibas
traucé$anu. ASL 11. pants nav izmantojams, lai aizpilditu tiesibpolitiskas iz-
$kir$anas rezultata raditas at$kiribas no iepriekséja reguléjuma vai noveérstu tiesibu
piemérotaju vai sabiedribas dalas ieskata jebkuru nevélamu paradibu.

Kopsavilkums

1. 2020. gada 1. julija spéku zaudéja Latvijas Administrativo parkapumu
kodekss, kas paredzéja atbildibu par prostitacijas ierobezo$anas noteikumu
parkapumiem. Lidz pat $ai dienai nav izstradats reguléjums, kas aizstatu
iepriekséjo atbildibas reguléjumu.

2. Sobrid tiesibu piemérotaji censas nodrosinat prostiticiju reguléjoso no-
teikumu ievéro$anu, piemérojot administrativo atbildibu par sabiedriskas
kartibas traucésanu.

3. Prostitucijas ierobezo$anas noteikumu parkipums neatbilst sabiedriskas
kartibas traucé$anas pazimém. Lai ari jebkur§ parkapums aizskar noteiktas
sabiedribas vai individa intereses vai pat vértibas, prostitacijas ka pakalpojuma
snieg$anas darbibas netiek veiktas, lai traucétu sabiedrisko mieru un kartibu
to $aurakaja nozime atbilstosi ASL 11. pantam.

4.  Lai arli prostitacija ka nozare skar tikumibas intereses un tikumiba ir batisks
sabiedriskas kartibas nodrosinasanas instruments, tomer ir janoskir tikumiba
un sabiedriska kartiba ka patstavigas aizsargajamas tiesiskas intereses.

5. Administrativais parkapums — sabiedriskas kartibas traucésana — nav izman-
tojams, lai aizpilditu tiesibpolitiskas iz$kir$anas rezultata raditas atskiribas
no iepriek$éja reguléjuma vai novérstu sabiedribas vai tiesibu piemérotaju
ieskata jebkuru nevélamu paradibu.
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Summary

According to Article 1403 of the Civil Law of Latvia, a legal transaction is a performance of a
permissible action aimed at establishing, changing or terminating legal relations. Article 1415
of the Civil Law stipulates that an impermissible or indecent action, the purpose of which is
contrary to religion, laws or good morals, or which is intended to circumvent the law, may not
be the subject-matter of a legal transaction; such transaction is void. The prohibition of unlawful
transactions is a restriction of private autonomy. One of the main aims of the Commercial Law
of Latvia is to ensure a wide private autonomy in commercial transactions. Nevertheless, there
are quite a few provisions in the Commercial Law that prohibit certain transactions or activities,
thereby making them unlawful and void in the sense of Article 1415 of the Civil Law. These
restrictions found in the Commercial Law are introduced in order to maintain legal certainty
in commercial activity and to ensure the interests of merchants and third persons taking part in
commercial transactions.

Ievads

Ka noradits Civillikuma (turpmak ari — CL) 1403. panta, tiesisks darijums
ir atlauta karta izdarita darbiba tiesisku attiecibu nodibinasanai, pargrozisanai
vai izbeig$anai. Tatad tikai atlauta darbiba, kas izdarita, lai raditu tiesiskas sekas,
ir tiesisks darijums. Tiesiska iekarta atbilsto$i universalam principam neatzist
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darfjumus, kas ir pretruna ar tiesibu normas vai lauzu apzina nostiprinatiem
uzskatiem par to, kada tiesibu subjektu riciba ir uzskatama par pielaujamu. Lidz ar
to tiesiska darijuma pretstats ir prettiesisks darijums, turklat pédéjais nevar radit
tiesiskas sekas. Latvijas tiesibu sistéma galvena norma, atbilstosi kurai nosakams
darijumu prettiesiskums, ir CL 141S. pants. Saskana ar minéto Civillikuma pantu
neatlauta un nepieklajiga darbiba, kuras mérkis ir pretéjs religijai, likumiem vai
labiem tikumiem vai kura vérsta uz to, lai apietu likumu, nevar bat par tiesiska
darfjuma priek$metu; tads darijums nav spéeka.

Viena no ¢etram CL 141S. panta minétajam prettiesisku darfjumu grupam ir
labiem tikumiem pretéji darijumi. Labi tikumi ir generalklauzula, kas atspogulo
sabiedriba valdo$o morali. Tadé] darijuma atbilstiba labiem tikumiem ir nosakama,
katra konkréta gadijuma izvértéjot to, vai darbiba, kas ir attiecigda darfjuma
priek$mets, atbilst tam, kas sabiedriba tiek uzskatits par visparéji pienemamu un
atlautu. Savukart visus iespéjamos darijumus, kas pretéji likumam, viena pasa
CL 141S. panta nav iespéjams noradit, tade] konkréti likumiskie aizliegumi ir
atrodami citds Civillikuma normas vai citos likumos, tostarp Komerclikuma
(turpmak ari — KCL). Atbilsto$i Komerclikuma mérkiem ta noteikumi ir domati
nevis privatautonomijas ierobezo$anai, bet gan tas vispusigai veicinasanai
komercialas apgrozibas joma. Tomér Komerclikuma ir paliels skaits tadu normu,
kuras CL 141S. panta izpratné ir uzskatamas par likumiskiem aizliegumiem un
kuram pretéji darijumi tadé] ir prettiesiski. Saja raksta, liekot uzsvaru uz likumam
pretéjiem darijumiem, nevis uz paréjam CL 141S. panta minétajam prettiesisku
darfjumu grupam, tiks aplakoti galvenie likumiskie aizliegumi, kas Komerclikuma
ietverti, lai novérstu noteikta veida darfjumus, ka ari raksturoti $o aizliegumu
iemesli.

1. Darijumu aizliegumu visparéjs raksturojums komerctiesibas

Ka noteikts KCL 3. panta pirmaja dala, komercdarbibu regulé Komerclikums,
Civillikums un citi likumi, ka ari Latvijas Republikai saistosas starptautisko tiesibu
normas. Lidz ar to CL 1415. pants ka darfjumu prettiesiskuma noteik$anas un $adu
darfjumu spéka esamibas méraukla attiecas ari uz komersantu ka komercdarbibas
subjektu noslégtajiem darijumiem (plasika nozimé - uz visaim darijumveida
darbibam). Minétais vienlidz attiecas ari uz paskaidrojoso CL 1592. panta
noteikumu, saskana ar kuru neviens ligums, kas veicina kaut ko pretlikumigu,
netikumigu vai negodigu, nesaista. Tiesibu doktrina ir atzits, ka CL 1592. panta
attieciba uz ligumiem atkartots un precizéts tas, kas jau noteikts CL 141S. panta,
un CL 1592. pants nepaplasina CL 1415. panta piemérosanas robezas.'

! Latvijas Republikas Civillikuma komentari: Ceturtd dala. Saistibu tiesibas. Autoru kolektivs

prof. K. Torgana vispariga zinatniska redakcija. Otrais izdevums. Riga: Mans ipasums, 2000,
120. Ipp.; Balodis K. Ievads civiltiesibas. Riga: Zvaigzne ABC, 2007, 213. Ipp.
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Komerctiesibas ir civiltiesibu apak$nozare, kura privatautonomija un no
tas izrieto$a ligumu briviba ir plasaka neka Civillikuma ietvertajas visparéjas
civiltiesibas. Nemot véra to, ka Komerclikuma galvenais mérkis ir vienkarsot un
paatrinat komerctiesisko apgrozibu, kas iespéjams, privatautonomiju paplasinot,
nevis to nevajadzigi ierobeZojot, ari tiesibu doktrina parasti tiek aplakotas $a
likuma sniegtas iespéjas, nevis $aja likuma noteiktie aizliegumi. Likumiskie
darfjumu aizliegumi, kuru ari komerctiesibas ir saméra daudz, nereti paliek otra
plana. Tomér minétie aizliegumi Komerclikuma ir noteikti konkrétu meérku
sasnieg$anas noluka, jo absolata privatautonomija nepastav arl komerctiesibas.
Tadé] attiecigajam noteiktus darijjumus aizliedzo$ajam Komerclikuma normam ir
pievér$ama uzmaniba privatautonomijas ierobezojumu konteksta.

Runa ir nevis par imperativam normam vispar, kadu Komerclikuma ka jebkura
cita likuma ir ne mazums, bet gan par absolata rakstura aizliegumiem, kuru mérkis
ir nepielaut noteikta veida darijumus, tiesiskiem darijumiem lidzigas darbibas vai
attiecigo darbibu kopumu. Proti, par likumiskiem aizliegumiem, kuriem pretéji
darijumi nav spéka, ir uzskatamas nevis jebkadas tadas Komerclikuma normas,
kuras noradits, ko un ka vajag darit, bet gan tadi likuma noteikumi, kas noteic,
ko nedrikst darit. Attiecigajas tiesibu normas parasti lietoti vardi “nav speka”,
“nedrikst”, “nevar”, “nav atlauts” un tamlidzigi. Nosakot darijjuma neatbilstibu
likumam, ir javeic attieciga darijuma priek$metu veidojo3as darbibas (izpémuma
gadijuma - bezdarbibas) tiesiska kvalifikicija, turpreti darfjuma dalibnieku
motivi, nakotnes nodomi vai ieceres, kas tos pamudinajusi noslégt darjjumu,
nav pietiekams iemesls darfjuma atzi$anai par likumam pretéju un tadé] spéka
neeso$u.’

Minétos aizliegumus, kuri sikak aplakoti turpmak, ir janoskir no tadiem
imperativiem likuma noteikumiem, kas noteikti tre$o personu interesés un ir nevis
vérsti uz komersanta darfjumu novér$anu, bet gan nodrosina komersanta darijuma
partneru palausanos uz to, ka komersantam vai vina likumiskajam parstavim
piemit noteikts tiesibu apjoms. Pieméram, saskana ar KCL 223. panta tresas dalas
pirmo teikumu valdes parstavibas tiesibas attieciba uz tre$ajam personam nedrikst
ierobezot. Minétais nenozimé, ka iek$éji parstavibas varas ierobezojumi, kurus
sabiedriba noteikusi valdei, batu prettiesiski un spéka neeso$i, tomér tie darbosies
tikai tiesiskajas attiecibas starp sabiedribu un tas likumisko parstavi — valdi, bet
nebus saistodi tre§ajam personam.

> Balodis K. Civillikuma 1415. pants un ta pieméro$anas robezas. Gram.: Tiesibu ierobezojumu

pielaujamiba un attaisnojamiba demokratiska tiesiska valsti. Latvijas Universitates 81. starptautiskas
zinatniskas konferences tiesibu zinatnes rakstu krajums. Riga: LU Akadémiskais apgads, 2023,
46. Ipp.



Kaspars Balodis. PRETTIESISKI DARIJUMI KOMERCTIESIBAS: CIVILLIKUMA 1415. PANTS . 189

2. Komercdarbibas izvéles ierobezojumi

Saskapa ar KCL 4. panta otraja dala noteikto komersantam ir tiesibas brivi
izvéléties komercdarbibas veidus, kas nav aizliegti ar likumu. Lidz ar to tada uz
pelnas gasanu vérsta personas sistematiska, patstaviga darbiba, ja ta ir aizliegta
ar likumu, nevar tiesiska zina tikt uzskatita par komercdarbibu. Absolati speka
neeso$i parasti bas arl darfjumi, kas noslégti minétas aizliegtas un prettiesiskas
komercdarbibas ietvaros. Tiesibu normas, kas nosaka komercdarbibas aizliegumus,
ir mekléjamas nevis Komerclikuma, bet gan citos likumos.

Komerctiesibu literatara ka aizliegtas komercdarbibas piemérs ir minéta
kodoliero¢u, kimisko, biologisko, bakteriologisko, toksisko vai citu masveida
iznicinasanas iero¢u izgatavo$ana, glabasana, parvieto$ana, lieto$ana vai izpla-
tiSana, par ko Kriminallikuma 73. panta ir noteikta kriminalatbildiba, turklat
Latvija ir pievienojusies vairakam starptautiskam konvencijam, kuras nosaka masu
iznicina$anas iero¢u izstradasanas un izgatavos$anas aizliegumu.’

Tatad noziedzigi nodarijumi var izpausties ari tadu darfjumu noslégsana,
par kuriem Kriminallikuma (turpmak ari — KL) noteikta kriminalatbildiba.
Attiecigd norma Kriminallikuma lidz ar to var tikt uzskatama par likumisko
aizliegumu CL 1413. panta un KCL 3. panta otras dalas izpratné. KL 208. pants
paredz kriminalatbildibu par nodarbo$anos ar uznéméjdarbibu, attieciba uz
kuru pastav specials aizliegums. Senats ir pamatoti atzinis, ka uznémeéjdarbiba,
kas veikta ar nelikumigiem, majas apstaklos izgatavotiem alkoholiskajiem
dzérieniem un nezinamas izcelsmes spirtu, kas satur ari toksiskas un indigas
vielas, ir kvalificéjama ka aizliegta uznémeéjdarbiba KL 208. panta izpratné, jo
atlauju darbibai ar nelikumigiem alkoholiskajiem dzérieniem valsts neizsniedz.*
Raugoties no Komerclikuma normativa reguléjuma viedokla, minéta aizliegta
uznémeéjdarbiba, ja ar to nodarbojas komersants, ir atzistama ari par KCL 3. panta
otras dalas parkapumu.

Par komercdarbibas aizliegumu turpreti nav uzskatama KCL 4. panta tresaja
dala noteikta prasiba sanemt atlauju (licenci) atsevidku veidu komercdarbibai.®
Senats ir atzinis, ka personu sistematiska ekonomiska darbiba, realiz&jot par
samaksu Latvijas teritorija ievestas akcizes preces — tabakas izstradajumus un
alkoholiskos dzérienus -, minéto uznéméjdarbibu neregistréjot un nesapemot
specialas licences, ir atzistama par uzpéméjdarbibu bez registré$anas un bez
atlaujas (licences) KL 207. panta izpratné.® Tatad attiecigas komercdarbibas
veik$ana bez licences var biit pamats personas (komersanta) kriminalatbildibai

Strupigs A. Komerclikuma komentari. A dala. Komercdarbibas visparigie noteikumi (1.~73. panti).

[B. v.]: SIA “A. Strupisa juridiskais birojs’, 2003, 36., 37. Ipp.

*  Sk. Senata 15.11.2013. lémumu lieta Nr. SKK-371/2013. Pieejams: https://www.at.gov.lv/lv/tiesu-
prakse/judikaturas-nolemumu-arhivs/tiesibu-aktu-raditajs [aplakots 03.12.2023.].

5 Strupi$s A. 2003, 36. Ipp.

¢ Senata 04.06.2019.lémums lieta Nr. SKK-111/2019 5.1., 5.2. punkts. Pieejams: https://www.at.gov.

Iv/lv/tiesu-prakse/judikaturas-nolemumu-arhivs/tiesibu-aktu-raditajs [aplikots 03.12.2023.].
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vai noteiktos gadijumos — administrativajai atbildibai, ta¢u ta parasti neietekmeés
noslégto darijumu spéka esamibu.

KCL 4. panta otras dalas vardi “kas nav aizliegti ar likumu” ir atzistami par
butiskako normu Komerclikuma, kura komerctiesibas konkretizé CL 141S5. panta
noteikto likumam pretéjo darijumu jédzienu, jo valsts tiesiska iekarta nevarétu
atzit par pienemamu tadu situaciju, kura tiktu atzita nelikumiga komercdarbiba un
tas ietvaros noslégti darijumi.

3. Firmas izvéles aizliegumu piemeéri

Ta ka komersanta firmu izvélas pats komersants, tad ari firmas izvéle ka
darjjumveida darbiba ir paklauta likuma noteiktajiem ierobezojumiem, kuru
parkapuma gadijuma firma ir pretéja likumam. Vairums Komerclikuma noteikto
aizliegumu, kuri attiecas uz firmas izveéli, ir tik tie$i un neparprotami, ka to
parkapums, ja $ada firma vispar tiktu pieteikta ierakstisanai komercregistra, batu
acimredzams. Pieméram, saskana ar KCL 29. panta treSo dalu firma nedrikst
ietvert vardus “Latvijas Republika” un to tulkojumu sve$valoda. Tapat firma
nedrikst ietvert valsts vai pa$valdibu institiciju (iestizu) nosaukumus, ka ari
vardu “valsts” vai “pagvaldiba” (KCL 29. panta piekta dala).

Viens no firmas izvéli ierobezojoSiem aizliedzo$ajiem noteikumiem
KCL 29. panta pirmaja dala ir ietverta norma, ka firma nedrikst ietvert maldino$as
zinas par komerctiesiskaja apgroziba svarigiem apstakliem, it ipasi par komersanta
vai komercdarbibas veidu vai ari par komercdarbibas apjomu. Minéta komerc-
tiesibu norma ir atvasinata no firmas patiesuma principa. Ka uzsveérts Vacijas tiesi-
bu doktrina, tad firmas patiesuma princips izvirza prasibu, lai firma ka komersanta
nosaukums korekti atbilstu komersanta uznémuma situacijai.”

Ja komersants izvéléjies firmu, kura, iespéjams, maldina komerctiesiskas ap-
grozibas dalibniekus, tad likuma parkapuma konstatésana var prasit padzilinatu
izvértéjumu, jo KCL 29. panta pirma dala ir saturiski saméra ietilpiga. Kada lieta,
kas saistita ar maldina$anas aizlieguma iespéjamo parkapumu, Senats piekrita
parsudzétaja Administrativas apgabaltiesas sprieduma sniegtajai KCL 29. panta
pirmas dalas interpretacijai, atbilsto$i kurai SIA IKSpeditor nedrikstéja mainit
firmu uz SIA IK SPEDITOR, neraugoties uz to, ka minéta Latvijas sabiedriba ar ie-
robezotu atbildibu gribéja firmu pielagot mates sabiedribas — arvalsts komersanta
IK SPEDITOR Group LLC firmai.® Izvélétaja firma, Senata ieskata, ietverti divi ko-
mersanta veida apziméjumi, proti, sabiedriba ar ierobezotu atbildibu un individu-
alais komersants, kas tresajai personai, sastopoties ar apziméjumu IK SPEDITOR
bez norades uz sabiedribu ar ierobezotu atbildibu ka komersanta veidu, varétu
radit maldigu prieksstatu par komersanta veidu.

7 Lett] T. Handelsrecht. 4. Auflage. Miinchen: C. H. Beck, 2018, § 4 Rn. 3S.
8 Senata 12.02.2009. spriedums lieta Nr. SKA-26/2009. Pieejams: https://www.at.gov.lv/lv/tiesu-
prakse/judikaturas-nolemumu-arhivs/tiesibu-aktu-raditajs [aplikots 03.12.2023.].
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Minétais Senata spriedums atbilst Komerclikuma normu izpratnei sprieduma
sastadi$anas laika, kad kop$ Komerclikuma staganas spéka bija pagajusi vien
septini gadi. Sobrid minéta tiesiska strida risindjums, iespéjams, batu citads
un ne tik formals, jo nebatu pareizi Latvijas komercsabiedribai, kas pieder ar-
zemju komersantam vai ir starptautiska koncerna sastavdala, liegt pielagot savu
firmu mates sabiedribas (koncerna valdo$ia uzpémuma) firmas vardiskajam
formuléjumam. Nevar piekrist 2009. gada izdaritajam Senata secindjumam, ka
sapratiga tre$a persona nespétu noveértét, ka attiecigais komersants ir sabiedriba ar
ierobezotu atbildibu, nevis individualais komersants.

Kopuma var secinat, ka aizliegumi, kas ierobezo firmas izvéli, Komerclikuma
ir paredzéti, lai sekmétu tiesisko drosibu un noteiktibu komerctiesiskaja apgroziba.

4. Likumiskie aizliegumi un to sekas Komerclikuma normas par
personalsabiedribam

Personalsabiedribu, proti, pilnsabiedribu un komanditsabiedribu, normativa
reguléjuma izpéte parada, ka taja ir loti maz tiesibu normu, kuram pretéji
sabiedribas biedru darfjumi batu atzistami par spéka neesosiem.

Viena no pilnsabiedribas biedru savstarpéjas attiecibas reguléjosam tiesibu
normam, kuram pretéjas vienosanas ir spéka neesosas, ir KCL 86. panta pirma
dala par biedru kontroles tiesibam. Saskapa ar minéto Komerclikuma normu
katrs sabiedribas biedrs jebkura laika var parliecinaties par sabiedribas lietu gaitu,
ieskatities sabiedribas gramatvedibas un citos dokumentos, ka ari izgatavot sev
parskatu par sabiedribas mantas stavokli, bilanci un gada parskatu. Ka noradits
KCL 86. panta otraja dala, tad vieno$anas, kas ir pretéja $a panta pirmas dalas
noteikumiem, nav spéka. Savukart saskana ar KCL 98. panta tre$o dalu nav spéka
tada sabiedribas biedru vieno$anas, kas atce] vai ierobezo biedra tiesibas prasit
sabiedribas izbeig§anu svariga iemesla dél.

Par likumisku aizliegumu CL 141S. panta izpratné turpreti nav uzskatams
KCL 82. panta noteiktais konkurences aizliegums, saskana ar kuru sabiedribas
biedrs bez paréjo biedru piekri$anas nedrikst slégt darijumus sabiedribas ko-
mercdarbibas nozaré vai but personiski atbildigs biedrs cita personalsabiedriba,
kura veic tadu pasu komercdarbibu. Proti, konkurences aizlieguma parkapuma
sekas ir nevis noslégto darfjumu spéka neesamiba, bet gan sabiedribas tiesibas celt
pret tas biedru prasibu par zaudéjumu atlidzibu vai attiecigo darijumu atzi$anu par
tadiem, kas noslégti sabiedribas varda, un gata ienakumu prasijuma tiesibu uz to
nodoganu sabiedribai (KCL 82. panta tre3a dala).

Likumisko aizliegumu nelielais skaits Komerclikuma noteikumos par perso-
nalsabiedribam un biedru plasa privatautonomija ir saistita ar minéto sabiedribu
sameéra brivo un fleksiblo korporativas organizacijas un parvaldibas formu salidzi-
najuma ar kapitalsabiedribam. Minétie aizliegumi ir noteikti sabiedribas biedru
interesu aizsardzibai.
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5. Likumisko aizliegumu piemeéri kapitalsabiedribu normativaja
reguléjuma

Komerclikuma normas par kapitalsabiedribam ir daudz imperativu normu,
kas nepiecie$amas, lai raditu skaidru tiesisku ietvaru sabiedribas ar ierobezotu
atbildibu un akciju sabiedribas saméra stingrajai organizatoriskajai un parvaldes
struktarai. Tadu imperativu tiesibu normu, kas uzskatamas par likumiskiem
aizliegumiem CL 1415. panta izpratné, ari kapitalsabiedribu normativaja regu-
léjuma nav parak daudz, un esosie aizliegumi ir noteikti kadu svarigu interesu
aizsardzibas nolaka.

Saskana ar KCL 153. panta tre$o dalu mantisko ieguldijumu nedrikst izdarit
pa dalam. Mazkapitala sabiedriba ar ierobezotu atbildibu, proti, sabiedriba, kuras
pamatkapitals atbilstosi KCL 185."! pantam drikst bat mazaks par 2800 euro,
nedrikst noteikt un izmaksat arkartas dividendes (KCL 161.! panta devita dala).

Attieciba uz pamatkapitalu noradams, ka abas kapitalsabiedribas to nedrikst
samazinat zem likuma noteikta minimala limena. Ka noteikts KCL 262. panta
otraja dala, akciju sabiedribas pamatkapitalu nedrikst samazinat zem likuma
noteikta apmeéra, proti, zem 25 000 euro. Attieciba uz sabiedribam ar ierobezotu
atbildibu minétais aizliegums ir noteikts tadéjadi, ka saskana ar KCL 18S. pantu
sabiedribas minimalais pamatkapitala apmérs ir 2800 euro. Protams, pie
KCL 18S." panta minétajiem nosacijumiem ir iespéjama ari iepriek§ minéta maz-
kapitala sabiedriba ar ierobezotu atbildibu, tomér ir ap$aubami, vai muasdienu
ekonomiskajos apstaklos $§ads sabiedribas ar ierobezotu atbildibu veids ar sama-
zinatu pamatkapitalu vispar batu pielaujams un saglabajams.

Atbilstosi KCL 182. panta tresaja dala noteiktajam kapitalsabiedriba nedrikst
izmaksat naudas lidzeklus dalibniekiem, ja sabiedribas pasu kapitals parskata gada
noslég$anas bridi vai, ja piepemts lémums par arkartas dividenzu noteik$anu, —
attieciga parskata perioda beigas ir mazaks vai $adu izmaksu rezultata klatu
mazaks par sabiedribas pamatkapitala apméru; $is nosacijums neattiecas uz
gadijumiem, kad sabiedriba tiek likvidéta. KCL 182. panta tresaja dala ietverta
aizlieguma pamata ir kapitala saglabasanas princips, atbilstos$i kuram, ka noradits
Vicijas sabiedribu tiesibu doktrina, pamatkapitala seg$anai nepiecie$amajam
mantiskajam vértibam sabiedribas kreditoru interesés ir jabat sabiedribas riciba
un tas nevar tikt izlietotas izmaksam dalibniekiem.’

Dalibnieku sapulces léemuma pienemsanai par sabiedribas prasibas cel$anu
pret dibinatajiem, valdes vai padomes locekliem vai revidentu statatos nedrikst
noteikt lielaku balsu vairakumu par klateso$o dalibnieku vienkar$u balsu
vairakumu (KCL 172. panta pirma dala).

Sabiedriba ar ierobezotu atbildibu, ka noteikts KCL 192. panta pirmaja dala,
nedrikst iegat savas dalas, ja vien nepastav likuma noteiktie iznémumi, pieméram,
manto$ana, dalibnieka atteik§anas no savas dalas vai dalibnieka izslég$ana no

®  Schifer C. Gesellschaftsrecht. 5. Auflage. Miinchen: C. H. Beck, 2018, § 35 Rn. 26.
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sabiedribas. Ari akciju sabiedriba nedrikst iegat pati savas akcijas, ja nav likuma
noteikto iznémumu, pieméram, sabiedriba samazina pamatkapitalu, iznemot dalu
akciju no apgrozibas un tas dzésot (KCL 240. p. 1. d.).

Ka redzams, tad Komerclikuma noteikumos par sabiedribu ar ierobezotu
atbildibu un akciju sabiedribu tadas tiesibu normas, kas CL 1415. panta izpratné
atzistamas par likumiskajiem aizliegumiem, ir ietvertas galvenokart tadel, lai
aizsargatu nevis dalibniekus (akcionarus) individuali, bet gan pagu sabiedribu,
respektivi, tas mantisko substanci.

6. Likumiskie aizliegumi, kas attiecas uz komercdarijumiem

Komerclikuma komercdarijumu dala ietvertu specifisku likumisko aiz-
liegumu ir loti maz. Tas izskaidrojams ar to, ka uz komersantu noslégtajiem
darfjumiem, tostarp ligumiem, kas reguléti Komerclikuma XXI sadala “Atsevisku
komercdarijumu veidu ipasie noteikumi”, attiecas ari visparéjie uz civiltiesiskiem
darijumiem, tostarp ligumiem, attiecinamie likumiskie aizliegumi.

Likumiskie aizliegumi CL 141S. panta izpratné ir, pieméram, tie komerc-
darijumu dalas noteikumi, kuri vienpuséjos komercdarijumos nelauj komersantam
noteiktus darfjuma (liguma) izpildes paitrinaganai paredzétus tiesiskos lidzek]us
izmantot pret otru lidzé&ju, ja pédéjais nav komersants. Saskana ar KCL 411. panta
piekto dalu $a panta noteikumi par pircéja pienakumu komercialaja pirkumaliguma
iespéjami isa laika parbaudit preci un pazinot pardevéjam par tas trakumiem nav
piemérojami, ja pircéjs nav komersants. Savukart no KCL 399. panta pirmas dalas
noteikumiem var secinat, ka komercialas aizturéjuma tiesibas komercdarjjumu
attiecibas komersants nedrikst izlietot pret otru pusi, ja ta nav komersants.
Minétie aizliegumi, kuriem pretéjas vieno$anas lidz ar to nav spéka, ir noteikti, lai
komercdarijumos “saudzétu” to 1idzéju, kur$ nav komersants.

Ta ka komercdarijumi saskana ar KCL 388. pantu ir visi komersanta tiesiskie
darijumi, kas saistiti ar komercdarbibu, tad komercdarijumi ir ari tadi komersanta
darfjumi, kuru reguléjums Komerclikuma atrodas arpus komercdarjjumu dalas.
Viens no $adiem komercdarijumiem ir komercagenta ligums, jo saskana ar
KCL 4S. un 46. pantu komercagents ir komersants, kas uz komercagenta liguma
pamata ir pilnvarots citas personas (principala) varda un laba pastavigi slégt
darijumus ar tre$ajam personam vai sagatavot to noslégsanu.

Zimigi, ka Komerclikuma noteikumos par komercagentu ir ietverti visai
daudzi aizliegumi noslégt noteikta satura vieno$anas starp principalu un
komercagentu. Saskana ar KCL 47. panta ceturto daJu nav spéka vienos$anas, kas
ir pretéja $aja Komerclikuma panta noteiktajiem komercagenta pienakumiem pret
principalu. Tapat atbilsto$i KCL 48. panta tre$ajai dalai nav spéka vienosanas,
kas ir pretéja paréjas $a panta dalas minétajiem principala pienakumiem pret
komercagentu. Nav spéka ari principala un komercagenta vienosanas, kas
salidzinajuma ar KCL 51. panta noteikumiem pasliktina komercagenta tiesibas
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prasit proviziju (sk. KCL 51. panta piekto dalu). Ka noteiks KCL 57. panta otras
dalas pirmaja teikuma, nav spéka ari vieno$anas par isakiem komercagenta liguma
uzteikuma terminiem neka $aja Komerclikuma panta noteiktie.

Komerclikuma noteikumi par komercagentu liela méra ir vérsti uz
komercagenta tiesiska stavokla nodrosinasanu, nemot véra to, ka komercagents ka
pilnvarnieks ir paklauts principala noradijumiem. Tomér atseviski Komerclikuma
noteikumi, kas principala un komercagenta vienosanas pasludina par spéka
neeso$am, ir diskutabli, jo komercagents ir komersants, nevis, pieméram,
darbinieks, kur$ batu ipasi aizsargjams ka liguma vajaka puse.

Apkopojot minéto, secinams, ka tadiem darijumu aizliegumiem, kas Komerc-
likuma noteikti attieciba uz komercdarijumiem, ir iznémuma raksturs un minéto
ierobezoju nav daudz, jo komercdarijumu reguléjuma uzdevums ir privat-
autonomiju salidzinajuma ar Civillikuma reguléjumu vél vairak paplaginat, nevis
saSaurinat.

Kopsavilkums

1. Komerclikuma ietvertie absoliitie darijumu un darfjumam lidzigu (darijum-
veida) darbibu aizliegumi ir CL 141S. panta minéta visparéja likumam pretéju
darijumu aizlieguma konkretizacija komerctiesibas.

2. Kaut ari likumiskajiem aizliegumiem komerctiesibas ir iznémuma raksturs,
Komerclikuma ir atrodams pravs skaits privatautonomijas un liguma brivibas
ierobezojumu, kas noteikti aizliegumu forma un nepielauj noteikta veida
darfjjumus. Minétie aizliegumi, kuru parkapuma sekas ir darjjuma spéka
neesamiba, ir ieviesti, lai nodro$inatu tiesisko noteiktibu komercdarbiba un
pasargatu komersantu, bet zinamos gadijumos — ari komercsabiedribu biedrus
(dalibniekus) vai tre$as personas no saimnieciski nelabvéligam sekam.

3. Komerclikuma noteiktie likumiskie aizliegumi jeb aizliegumi, kas tiem
pretéjas darbibas padara par prettiesiskam CL 141S. panta izpratné un
absolati spéka neesosam, ir janoskir no Komerclikuma ietvertiem relativa
rakstura ierobezojumiem, kad attieciga darbiba nav spéka tikai pret tresajam
personam. Pie pédéjiem visupirms pieder komersanta likumiskajiem vai
ligumiskajiem parstavjiem noteikti iek§&ji parstavibas varas ierobezojumi.
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Summary

Directive on unfair commercial practices (UCPD) is based on the industrial economy,
therefore, it has been formulated before the development of the Internet and digital economy,
and still remains in force with no major changes since its adoption. As the main legal tool for
protecting consumer decision-making autonomy, which is not substantially amended following
the Fitness Check of consumer law that resulted in the adoption of Directive 2019/2161/EU,
it is questionable whether the UCPD ensures an effective protection of consumer decision-
making autonomy in the digital environment. This paper analyses the potential of the burden
of proof model of the UCPD, in unfair commercial practices’ controls in digital environment,
before demonstrating how the UCPD could be modernised while preserving the balance
between commercial interests and consumer rights to free decision. This could be done by
putting the burden of proof on trader in complex cases of unfair commercial practice in digital
environment, especially in cases when the consumer is in a significant digital asymmetry with
the trader due to the trader’s usage of algorithms or other complicated digital practices or
business models.

Kopsavilkums

Negodigas komercprakses direktiva (NKD) ir izstradata industriilas ekonomikas apstaklos
un bez batiskim izmainam joprojam ir spéka. Lidz ar to interneta un digitalas ekonomikas
attistibas raditie riski NKD izstades procesi nav nemti véra. Sobrid NKD ir nozimigs juridisks
instruments patérétaju lémumu autonomijas aizsardzibai, ta¢u pastav bazas, vai NKD spgj
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nodrosinat efektivu patérétaju lémumu autonomijas aizsardzibu ari digitalaja vidé. Saja raksta
tiek analizéts NKD ietverta negodigas komercprakses pieradisanas modela potencials un
atbilstiba digitalas vides realitatei, secinot, ka NKD buatu ieteicams modernizét, vienlaikus
saglabajot lidzsvaru starp komercprakses istenotaju interesém veikt komercdarbibu un
patérétaju tiesibam piepemt brivus un negativi neietekmétus léemumus. To varétu izdarit,
uzliekot pieradijumu slogu komercprakses istenotajiem sarezgitos iesp&jamas negodigas
komercprakses digitalaja vidé gadijumos, ipasi situacijas, kad patérétdjs atrodas butiska
digitalas asimetrijas stavokli algoritmu vai citu sarezgitu digitalo prak$u vai biznesa modelu
izmanto$anas no komercprakses istenotaja puses dél.

Introduction

The digitalisation of societies and markets has led to consumers facing
unprecedented challenges, where one of the most complex issues is protecting
consumer decision-making autonomy in the digital environment from unfair
use of digital asymmetry by traders." The studies show that traders widely use
the advantages of digital asymmetry to make such unfair practices as dark patterns
(also called deceptive patterns), personalised advertisements based on profiling
of children and sensitive data, data-driven advertisements which use consumers’
vulnerabilities (for example, consumers’ data related to credits and gambling),
manipulative and deceptive online interface design and recommender systems,
etc.” Those practices have a destructive influence on consumer decision-making
autonomy, nudging consumers to make a transactional decision that they would
not have taken otherwise. The recently adopted EU regulations, such as Digital
Services Act, Digital Markets Act, the European Commission (henceforth, EC)
recently proposed the Proposal for Artificial Intelligence Act to introduce several
important provisions aiming to protect consumer decision-making autonomy
against certain unfair commercial practices in a digital environment. However,
they are fragmented and relegate the consumer to a minor role, hence, they do
not introduce a major transformation of the EU consumer law acquis. Moreover,
they do not change the EU law’s old system dominance of mandatory information
requirements and average consumer benchmark. The practice shows that a new

! Davida Z. Consumer Decision-making Autonomy in Law Prohibiting Unfair Commercial Practices

in the Digital Environment. Summary of Doctoral Thesis. Riga: University of Latvia, 2024.

There are many studies of digital marketing practices that prove this point, for example, the most
recent ones: Democratic Control Over Big Tech Business Models. Interim report from the Danish
government’s expert group on big tech. Copenhagen, July 2023. Available: https://em.dk/aktuelt/
udgivelser-og-aftaler/2023/jun/demokratisk-kontrol-med-tech-giganternes-forretningsmodeller
[viewed 28.11.2023.]; BEUC. Connected, but Unfairly Treated. Consumer Survey Results on
the Fairness of the Online Environment. September 2023. Available: https://www.beuc.eu/sites/
default/files/publications/BEUC-X-2023-113_Fairness_of_the digital environment_survey
results.pdf [viewed 28.11.2023.]; Guidelines on the Protection of the Online Consumer. Authority for
Consumer & Markets, March 2023. Available: https://www.acm.nl/en/publications/information-
for-companies/acm-guideline/guidelines-protection-online-consumer [viewed 28.11.2023.].
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benchmark - digital vulnerability® — comes to the fore in the digital market —
consequently, this means the information paradigm failures. Thus, the current
regulatory framework does not adequately react to the ongoing digitalization
permeating the consumer market at large.

At present, the Unfair Commercial Practices Directive (henceforth, UCPD)
is the main legal tool for protecting consumer decision-making autonomy against
unfair practices, but it is not updated for digital economy and digital society, where
a digital fairness is required.* In light of the foregoing, this paper aims to evaluate,
through the lens of consumer law, the efficacy of the UCPD in safeguarding
consumer decision-making autonomy from unfair commercial practice in
the digital environment. Importantly, the UCTD’s regulatory framework has
numerous legal aspects which could be used to strengthen the consumer’s decision-
making autonomy against the unfair use of digital asymmetry. However, this
paper will exclusively focus on the burden of proof model in the UCPD, because
the UCPD is based on principles, therefore conceptually it is flexible and future
durable, whereas many problems in practice arise precisely because of ineffective
enforcement of the material law prohibiting unfair commercial practices.’

The paper opens with an overview of the UCPD’s contemporary relevance
to digital economy and digital society in relationship between consumer and
business. Particular attention will be given to the influence of the newly introduced
EU law, addressing the issues of consumer decision-making autonomy — Digital
Service Act, Proposal for Artificial Intelligence Act and others. Subsequently,
the paper will highlight the burden of proof model as a shortcoming in the UCPD’s
protective framework, impeding the directive’s potential to serve as an effective
regulatory tool in the digital age. Finally, the paper will explore the potential
solutions to the identified deficiency.

1. Where is the problem?

Intellectual design of the EU consumer acquis dates back to the 1962 Kennedy
Declaration, where four consumer rights were identified — right to safety, right to

* BEUC. EU Consumer Protection 2.0. Structural Asymmetries in Digital Consumer Markets.

Brussels, March 2021, p. 14. Available: https://www.beuc.eu/sites/default/files/publications/

beuc-x-2021-018 eu_consumer_protection_2.0.pdf [viewed 28.11.2023.].

European Commission. Call for Evidence for an Evaluation / Fitness Check. Fitness Check of EU

consumer law on digital fairness. 17 May 2022. Available: https://ec.europa.eu/info/law/better-

regulation/have-your-say/initiatives/13413-Digitalais-taisnigums-ES-pateretaju-tiesibu-aktu-

atbilstibas-parbaude_lv [viewed 28.11.2023.].

*  Willis L. Deception by Design. Legal Studies Paper, 2020, No. 2020-25, p. 190.

¢ Micklitz H.-W. The Role of Standards in Future EU Digital Policy Legislation. A Consumer
Perspective. Brussels: BEUC, 2023, pp. 15, 154. Available: https://www.beuc.eu/sites/default/
files/publications/BEUC-X-2023-096_The_Role_of Standards_in_Future EU_Digital Policy
Legislation.pdf [viewed 28.11.2023.]; Micklitz H.-W. presentation in BEUC workshop “Fairness by
design — what future for digital consumer rights?” 08.11.2023, Brussels. Unpublished.
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be informed, right to choose and right to be heard.” Thus, the UCPD is based on
the same principles — right to choose and to be informed, namely, right to take a de-
cision based on information.® Therefore, the mandatory information requirements
dominate in the UCPD framework. However, the decade back, before the Internet
revolution in the society, scholars drew attention to the aspect that the freedom of
decision-making can in theory also be affected by advertising efforts that trans-
port not information but emotions.” The digitalization of the consumer market has
made scholars’ theoretical assumptions an everyday reality, because the fact that
consumer is circumspect, observant and well informed" will not always safeguard
consumer’s autonomy and protect the freedom of their choices in the marketplace.
On the contrary, informational overload can lead to ‘decision fatigue’,'' whereby
overwhelmed users are prone to making less well-considered decisions that may,
as a result, not align with their best interests.'” Consequently, in contemporane-
ity the Court of Justice of the European Union (henceforth, CJEU) has settled
the benchmark of an average consumer, who is used to assess unfair commercial
practice," as not appropriated to digital reality. The studies show that the average
consumer’s ability to discern the use of unfair digital practices such as dark pat-
terns, is rather limited and, even more concerning, consumers appear to accept
the presence of unfair practices as part of their normal digital experience and have
become accustomed to them."

7 Kennedy John F. Excerpts from a Message to the Congress Protecting the Consumer Interest on
Consumer Products, 15 March 1962. Available: https://www.jfklibrary.org/asset-viewer/archives/
JFKWHA/1962/JFKWHA-080-003/JFKWHA-080-003 [viewed 28.11.2023.].

¢ Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning
unfair business-to-consumer commercial practices in the internal market and amending Council
Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European
Parliament and of the Council and Regulation (EC) No. 2006/2004 of the European Parliament
and of the Council (‘Unfair Commercial Practices Directive’). OJ L 149, 11.6.2005., Article 2
Point (k).

? Reich N., Micklitz H.-W., Rott P. Tonner K. European Consumer Law. 2™ edition. Cambridge:
Intersentia, 2014, p. 78.

' CJEU judgement of 16 July 1998 in Case No. C-210/96 Gut Springenheide and Tusky, ECR I-4657,

para. 31. Later, the concept of the average consumer formulated by the CJEU was included UCPD
Recital 18.

Busch K. Implementing Personalized Law: Personalized Disclosures in Consumer Law and Data
Privacy Law. University of Chicago Law Review, Vol. 86, Iss. 2, Article 9, 2019, p. 322.; Vohs K. D,,
Baumeister R. F, Schmeichel B. J., Twenge J. M., Nelson N. M., Tice D. M. Making choices impairs
subsequent self-control: A limited-resource account of decision making, self-regulation, and active

initiative. Journal of Personality and Social Psychology, 94(S), 2008, pp. 883, 895-96.; Levav J.,

Heitmann M., Heitmann A., Iyengar S. S. Order in Product Customization Decisions: Evidence

from Field Experiments, Journal of Political Economy, Vol. 118, No. 2, 2010, pp. 274, 296.

Durovis M., Poon J. Consumer Vulnerability, Digital Fairness, and the European Rules on Unfair

Contract Terms: What Can Be Learnt from the Case Law Against TikTok and Meta? Journal of

Consumer Policy, 2023, p. 9.

3 Waddington L. Reflections on the Protection of “Vulnerable’ Consumers Under EU Law. Maastricht
Faculty of Law Working Paper No. 2013-2, 2014, p. 5.

For example, European Commission. Behavioural study on unfair commercial practices in the digital
environment: dark patterns and manipulative personalisation, Final report. April 2022, p. 6.
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Legal science discussions increasingly consider the need of new benchmark.
A new concept is created — ‘consumer digital vulnerability’ — where digital
vulnerability is indicated as a universal state of defencelessness and susceptibility
to (the exploitation of) power imbalances that are the result of the increasing
automation of commerce, datafed consumer-seller relations, and the very
architecture of digital marketplaces.”” Consumer digital vulnerability mostly
results from digital asymmetry — the unequal position in digital environment
between consumer and performer of commercial practice resulting from the use
of data and technology.'® Digital asymmetry is not an unfair practice in itself,”” but
it creates favourable conditions for the performer of commercial practice for easy,
effective and imperceptible ways of using it unfairly in relation to the consumer.
Moreover, the use of unfair digital asymmetry is difficult to identify and prove.
Here, the model of burden of proof comes into play. Before analysing the UCPD’s
model of burden of proof, it is useful to look at the EU regulation, especially to
the new one, attempting to protect consumers’ decision-making autonomy in
the digital environment from an unfair use of digital asymmetry.

2. Protection of consumer decision-making autonomy in
the digital environment under EU regulation

In the last years, a variety of new acts in EU consumer law have been already
adopted or presently are in the process of adoption, such as Digital Markets Act,
Digital Services Act, Data Act,'® Artificial Intelligence Act, etc. However, what are
the benefits for the consumers in the new digital market order?

The recently adopted EU regulations introduce several important provisions
aiming to protect consumer decision-making autonomy against certain unfair
commercial practices in a digital environment. The prohibitions against
personalised advertisement based on profiling of children and sensitive data
by providers of intermediary services are expressed in Article 28, Para. 2, and
Article 26 Para. 3 of the Digital Services Act, as well as the prohibition against
manipulative and deceptive online interface design, which is expressed in

'S Helberger N., Sax M., Strycharz J., Micklitz H.-W. Choice Architectures in the Digital Economy:
Towards a New Understanding of Digital Vulnerability. Journal of Consumer Policy, 45, 2022,
p- 1785.

Davida Z. Chatbots by business vis-a-vis consumers: a new form of power and information
asymmetry. In: Globalization and its Socio-Economic Consequences 2021. Zilina: SHS Web
Conferences, Vol. 129, Article No. 05002, 2021, pp. 1-6.

BEUC. EU Consumer Protection 2.0: Protecting fairness and consumer choice in a digital
economy, 2022, Ref: BEUC-X-2022-015, p. 4. Available: https://www.beuc.eu/sites/default/
files/publications/beuc-x-2022-015_protecting_fairness_and_consumer_choice_in_a_digital
economy.pdf [viewed 28.11.2023.].

Proposal for a Regulation of the European Parliament and the Council on harmonised rules on fair
access to and use of data (Data Act), COM (2022) 68 final, 23.2.2022.
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Article 25."” The Digital Markets Act will prohibit gatekeepers from using self-
preferencing practices (Article 6 Point S), tying consumers (Article S Point §
and 7) and tracking consumers without their proper consent (Article S Para.1(a),
(b), (c) and (d)).*° In addition, the European Commission recently proposed
the Proposal for Artificial Intelligence Act, where Article S Para. 1(a) and (b)
will prohibit artificial intelligence practices that have a significant potential of
manipulating persons through subliminal techniques beyond their consciousness
or exploiting vulnerabilities of specific vulnerable groups such as children or
persons with disabilities to materially distort their behaviour in a manner that is
likely to cause them or another person psychological or physical harm.*' The new
regulation is welcome, but it is not sufficient to protect consumer decision-making
autonomy in the digital environment due to the reasons that will be defined below.

Firstly, new regulations apply to certain subjects, i.e., the Digital Services
Act applies to providers of intermediary services, the Digital Markets Act —
to gatekeepers, and the Artificial Intelligence Act — to providers of artificial
intelligence systems. Thus, the same protection is not guaranteed to consumers
who are not interacting with certain subjects within the scope of the certain
regulation, for example, protection of Digital Services Act will not cover traders
selling goods through their own web shops or in an online game. Secondly, none
of the three regulations integrates protection of the consumer decision-making
autonomy as a standalone objective in a systemic manner. Thus, in the development
of regulations, the risks created by the digital environment for consumer decision-
making autonomy have not been seriously analysed and considered. Thirdly,
with respect to consumers, the new regulations are fragmented, opaque and
complicated, therefore, it will be difficult for consumers to use new law to protect
their rights. Furthermore, the consumers cannot use the regulation directly
in all cases, for example, the right to request a proof of the artificial intelligence
practice conformity with the Artificial Intelligence Act is intended to be given to
the national competent authority, and such rights are not intended for consumers.

In the fourth quarter of 2022, a public consultation was held on the Fitness
Check of EU consumer law on digital fairness.*” The results showed that the major-
ity of consumers had not taken any action to solve the problems they encountered

1 Regulation (EU) 2022/2065 of the European Parliament and of the Council of 19 October 2022
on a Single Market for Digital Services and amending Directive 2000/31/EC (Digital Services Act).
JOL227,27.10.2022.

20 Regulation (EU) 2022/1925 of the European Parliament and of the Council of 14 September 2022

on contestable and fair markets in the digital sector and amending Directives (EU) 2019/1937 and

(EU) 2020/1828 (Digital Markets Act). JO L 265, 12.10.2022.

Proposal for a Regulation of the European Parliament and of the Council laying down harmonised

rules on artificial intelligence (Artificial Intelligence Act) and amending certain legislative acts of

the Union. COM(2021) 206 final, 21.4.2021.

European Commission. Call for Evidence for an Evaluation / Fitness Check. Fitness Check of EU

consumer law on digital fairness. 17 May 2022. Available: https://ec.europa.eu/info/law/better-

regulation/have-your-say/initiatives/13413-Digitalais-taisnigums-ES-pateretaju-tiesibu-aktu-

atbilstibas-parbaude_lv [viewed 28.11.2023.].
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in the digital market and, at the same, time more than a half of respondents sup-
ported the idea of shifting the burden of proof of compliance with legal require-
ments onto the trader. This indicates that consumers do not feel sufficiently em-
powered to protect their decision-making autonomy in the digital environment by
the current legal means. At the same time, the arguments advanced by the busi-
nesses against a reversal of the burden of proof are not sufficient. The main argu-
ments named in this context were disproportional costs, especially for startups,
small and medium businesses, an increase of frivolous claims and malicious litiga-
tion, and an assumption that a practice should not be presumed unfair for consum-
ers simply because it is digital and complex.

The UCPD is best-suited for strengthened consumers’ ability to protect their
rights individually against an unfair use of digital asymmetry in all points for
certain subjects, because the definition of the performer of commercial practice
is wide and future-proof. It can apply to all the agents — traders, providers of
intermediary services, gatekeepers, providers of artificial intelligence systems
and others, because the UCPD eligibility depends on the assessment whether
a certain subject is interacting with consumers for the purposes relating to his
trade, business, craft, or profession, and also applies to anyone acting in the name
of or on behalf of a trader. Moreover, the UCPD is horizontal, hence, a violation
of another EU law may lead to a violation of the UCPD - i.e,, unfair commercial
practice. Consequently, it is useful to start the discussion about the shortcomings
of burden of proof related to the protection of consumer rights with the UCPD
analysis.

3. Burden of proof model as a shortcoming of the UCPD

Under the current Article 12 a) of UCPD, the burden of proof may be placed
upon the trader by the court on a case-by-case basis, but it is not sufficient in digital
reality due to the following reasons.

Firstly, it is a choice of the court, which can be influenced by various subjective
factors, including the fact that the courts themselves may not understand
the operating principles of digital business, for example, how the algorithms have
worked in the specific case, and may not even identify an unfair use of digital
asymmetry. Felix Methmann has emphasized that consumers and authorities
can see what algorithms and consumer data are used by a business, nevertheless,
proving what the algorithms are actually doing might be extremely difficult.”® Thus,
the seemingly public information about the use of algorithms may be contrary
to their use in practice. Courts suffer from the same universal vulnerability.

# Felix Methmann as a representative of Verbraucherzentrale Bundesverband opinion in BEUC
workshop “Fairness by design — what future for digital consumer rights?” 08.11.2023, Brussels.
Unpublished.
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Judges are not smarter than the parties before the court.** It is unreasonable to
ask the consumer to be able to identify unfair algorithms and prove that they
have unfairly influenced his transactional decision against his interests. Hence,
the consumer will not always be able to point out these facts and indicate them
to the court, therefore it is necessary to develop a regulation that facilitates
the ability of the court and the consumer to understand, identify and obtain actual
evidence about the operation of the complex digital practice.

Secondly, each national court needs to follow the national procedural law.
The UCPD Recital 21 reads: “While it is for national law to determine the burden
of proof, it is appropriate to enable courts and administrative authorities to require
traders to produce evidence as to the accuracy of factual claims they have made.”>
Consequently, the court’s request to the traders to produce an evidence as to
the accuracy of factual claims they have made, depends on national law, national
case-law and legal traditions. Thus, even though consumers are in the same factual
circumstances, their opportunities to protect their consumer rights in court
proceedings will differ depending on the legal system of the particular country.
This goes against EU consumer laws, including the UCPD, which aims to equally
protect all consumers from unfair commercial practices.*® Moreover, the UCPD
Recital 21 relate to traders’ obligation to produce evidence about accuracy of
factual claims, but it does not solve the problem which arises, when the trader does
not provide information at all and does not claim anything, for example, a trader
does not provide any information explaining how the algorithms were used to
profile consumer. Thus, one can agree with Peter Rott’s opinion that the courts of
national states already have various legal instruments that can be used to achieve
the aim of a fair trial (for example, standard of proof, right to disclose, explain
and receive documents, even become acquainted with trade secrets),”” whereas it
is difficult to concur with another P. Rott’s opinion — that these instruments are
currently sufficient for contemporary digital economy and ensuring equality of
consumer protection in EU digital market.

* BEUC. EU Consumer Protection 2.0. Structural Asymmetries in Digital Consumer Markets.

Brussels, March 2021, p. 77. Available: https://www.beuc.eu/sites/default/files/publications/
beuc-x-2021-018_eu_consumer_protection_2.0.pdf [viewed 28.11.2023.].

*  Directive 2005/29/EC of the European Parliament and of the Council of 11 May 2005 concerning
unfair business-to-consumer commercial practices in the internal market and amending Council
Directive 84/450/EEC, Directives 97/7/EC, 98/27/EC and 2002/65/EC of the European
Parliament and of the Council and Regulation (EC) No 2006/2004 of the European Parliament and
of the Council (‘Unfair Commercial Practices Directive’). OJ L 149, 11.6.2005., Recital 21.

26 Ibid., Recital 4, 18 and others.

¥ Peter Rott as a representative of Carl von Ossietzky Universitit Oldenburg opinion in BEUC

workshop “Fairness by design — what future for digital consumer rights?” 08.11.2023, Brussels.
Unpublished.
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Thirdly, many EU Member States have a strong tradition of adversarial
principle in the civil procedural law.*® Therefore, the effectiveness of the UCPD’s
new Article 11a, which has been introduced by the EU Omnibus Directive* and
contains individual remedies for consumers who suffer from unfair commercial
practices, is doubtful. Under this new provision, the consumers harmed by
unfair commercial practices should have access to proportionate and effective
remedies, including a compensation for damage suffered and, where relevant,
a price reduction or termination of the contract. The Dieselgate cases in Germany
showed how difficult it was for the consumers to prove an unfair commercial
practice.’® It can be predicted that the cases of proving unfair commercial practices
in the digital environment, for example, algorithms that consumers cannot
understand, could be even more complicated than the Dieselgate cases, because
the unfair commercial practice established in the Dieselgate cases was similar and
applied to a wide number of consumers, whereas frequently an unfair commercial
practice in the digital environment is personalized to one individual consumer.*'

Fourthly, the legal history shows that shifting the burden of proof onto
the stronger party is a reasonable and effective method. For example, Article 3,
para. 3 of Directive 93/13/EEC has shifted the burden of proof regarding
the existence of preformulated contract terms onto the supplier;** in case
of a conflict, the processor (user) of data must demonstrate that collection
and processing of data has been lawful according to General Data Protection
Regulation;* in discrimination and labour law, the burden of proof is placed on
the stronger party. Practice shows that the aforementioned models of proof have

% Davida Z. Sacikstes princips un patérétajs [Adversarial Principle and Consumer]. In: Protecting

values enshrined in Constitution: Perspectives of different fields of law. Collection of research
papers of the 77" International Scientific Conference of the University of Latvia. Riga: University
of Latvia Press, 2019, pp. 265-273; see also Davida Z. Consumer Decision-Making Autonomy in
the Digital Environment: Towards a New Understanding of National Courts’ Obligation to Assess
Ex Officio Violations of Fair Commercial Practices. European Journal of Risk Regulation. Accepted,
pending publication.

¥ Directive (EU) 2019/2161 on the better enforcement and modernisation of Union consumer

protection rules (2019) OJ L 328/7.
Alexander Ch. Unfair Commercial Practices and Individual Consumer Claims for Damages —
The Transposition of Art. 11a UCP Directive in Germany and Austria. GRUR International, Vol. 72,
Iss. 4, April 2023, pp. 327-336. See also BEUC. Seven Years of Dieselgate. A never-ending story,
2022. Ref: BEUC-X-2022-130. Available: https://www.beuc.eu/sites/default/files/publications/
BEUC-X-2022-130_Dieselgate 7th_report.pdf [viewed 28.11.2023.].
Davida Z. Consumer Rights and Personalised Advertising: Risk of Exploiting Consumer
Vulnerabilities. Socrates: Riga Stradin$ University Faculty of Law Electronic Scientific Journal
of Law. Riga: RSU, No. 1 (16), 2020, pp. 76-86. Jablonowska A., Kuziemski M., Nowak A. M.,
Micklitz H.-W., Patka P,, Sartor G. Consumer Law and Artificial Intelligence Challenges to the EU
Consumer Law and Policy Stemming from the Business’ Use of Artificial Intelligence. Final report
of the ARTSY project, EUI Working Paper LAW 2018, No. 2018/11, Italy, p. 48.
32 Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts. OJ L 095, 21.04.1993.
3 Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016 on
the protection of natural persons with regard to the processing of personal data and on the free
movement of such data, and repealing Directive 95/46/EC (General Data Protection Regulation).
OJ L 119, 04.05.2016.
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not caused significant legal obstacles or disproportionate costs for the stronger
party, on the contrary, the common legal climate of the sectors has only gained.

4. The way forward

This paper proposes, as a way to combat the UCPD’s current deficiencies,
to change a burden of proof model in the UCPD (namely, in cases of digital
asymmetry and where there are reasonable suspicions of the existence of a violation
the burden of proof should be placed on the performer of commercial practices —
an obligation to prove that the commercial practice used by the performer is
fair’*), offering specific legal aspects which must be addressed. The burden of
proof should be placed upon the performer of commercial practices in complex
cases, especially where there are perceived indications of digital asymmetry
between a consumer and a business. For example, personalisation practice must
be recognised as a complex case, because it creates significant risks for consumer
decision-making autonomy. A consumer does not know how their data is used. If
a trader does not disclose it, a consumer does not have a choice, and any capacity
to detect it. A consumer must be able to detect personalisation by himself and take
a free decision. Hence, only a trader can prove that his personalisation has been
fair. Likewise, the cases concerning an age-appropriate digital design®® — the trader
should prove that his online age verification methods are appropriate and effective
to avoid children using his digital content if it is not intended or appropriate for
children. Digital design by default must be safe for everyone, hence, the algorithms
in default should be in favour for consumer, excluding the usage of addictive,
behaviour or dark patterns, not employing attention traps which include creating
a pressure on the consumer to remain in the digital platform as long as possible.

The complex cases just described are not exclusive, but only mark the most
pressing problem situations at present. Therefore, this discussion should be
continued. Updating the UCPD to modernizing the burden of proof would
represent an important initial step toward enhancing the effective enforcement of
rules that prohibit unfair commercial practices.

Davida Z. 2023. See also Davida Z. Patérétija lémuma autonomijas ievérosana digitalaja
vidé: pieradifanas pienakums [Respecting the Consumer Decision-Making autonomy in
the Digital Environment: Burden of Proof]. In: Admissibility and Justifiability of Restrictions
of Rights in a Democratic State Governed by the Rule of Law. Article collection in legal science,
The 81 International Scientific Conference of the University of Latvia. Riga: The University of
Latvia Press, 2023, pp. 167-173; Davida Z. Consumer Decision-making Autonomy in the Digital
Environment: Towards a New Understanding of National Courts’ Obligation to Assess Ex Officio
Violations of Fair Commercial Practices. European Journal of Risk Regulation. Accepted, pending
publication.

European Parliament. Online age verification methods for children, 2023. Available: https://www.
europarl.europa.eu/RegData/etudes/ATAG/2023/739350/EPRS_ATA(2023)739350 EN.pdf
[viewed 28.11.2023.]. See also TikTok fined 345 million euros over handling of children’s data in
Europe. Reuters, 16.09.2023. Available: https://www.reuters.com/technology/tiktok-fined-345-
million-euros-over-handling-childrens-data-europe-2023-09-15/ [viewed 28.11.2023.].
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Conclusions

1. The UCPD is based on mandatory information requirements and benchmark
of an average consumer. It is not suitable for the contemporary digital
economy and society, because consumers are overloaded with information
and the average consumer benchmark has changed toward consumer’s digital
vulnerability. This means that each one of us can become vulnerable in
the digital environment and be nudged by means of unfair practices, because
a consumer can be addressed individually and personally in the particularly
well-chosen time, when the consumer is most vulnerable.

2. The recently adopted EU regulations, for example, the Digital Services Act,
the Digital Markets Act and the Artificial Intelligence Act are fragmented
(because they apply to certain subjects) and relegate the consumer to
a minor role (because none of the three regulations integrates protection
of the consumer decision-making autonomy as a standalone objective in
a systemic manner), consequently, the new regulation will not make a major
change to the EU consumer law acquis.

3. The UCPD is the best-suited for strengthened consumers’ ability to protect
their rights against an unfair use of digital asymmetry, because it is based
on principles, thus, conceptually it is flexible and future durable, but many
problems in practice arise precisely because of an ineffective enforcement
of the material law prohibiting unfair commercial practices. Hence, it is
necessary to review the burden of proof model as one of the enforcement tools
in the UCPD.

4.  Under UCPD, the burden of proof may be placed on the trader by the court
on a case-by-case basis, but it is not enough in digital reality, because 1) it
is a discretion of the court, which can be influenced by various subjective
factors; 2) each national court is compelled to follow the national
procedural law, therefore, a consumer will not have an equal protection and
procedural rights in all EU Member States; 3) many EU Member States have
a strong adversarial principle tradition in the civil procedural law, which is
unfavourable to the weaker party, mostly to consumers; 4) the legal history
shows that shifting the burden of proof upon the stronger party is a reasonable
and effective method.

5. The burden of proof in the UCPD should be placed upon the performer of
commercial practices in complex cases, especially where there are indications
of digital asymmetry between consumer and business. These cases are
related to personalisation practice, online age verification methods, safe
digital design — that means no unfavourable algorithmic defaults, no usage
of addictive, behaviour or dark patterns, and no attention traps, including
creating pressure for the consumer to remain in the digital platform as long
as possible.
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Summary

The work-performance (provision of services) contract is a contract of broad application.
Asthe economy becomes increasingly focused on services, the importance of this contract grows.
However, in the Latvian Civil Law (CL) this contract is regulated in few provisions. Moreover,
the regulatory regime is incomplete, lacks clarity and precision. In the article, the author
discusses two specific issues where the CL’s rules applying to this contract are imprecise or hard
to justify. Firstly, the author shows that the CL contains an imprecise definition of the work-
performance contract. Secondly, the author criticizes the division of the risk in the contract,
more specifically in the case of cas fortuit the CL allows the contractor (service provider) to
claim the remuneration for the order that was not performed. In the author’s view, such a rule
should be limited to circumstances when the commissioning party has prevented the contractor
from performing its obligations.

Ievads

Uzpémuma ligums ir viens no svarigakajiem civiltiesiskajiem ligumiem, ko
var uzskatit par pamatligumu dazada veida pakalpojumiem. Nav ari noslépums,
ka musdienu ekonomika pakalpojumu loma nemitigi aug. Turpretim Latvijas
Republikas Civillikuma (CL) lielaka uzmaniba tiek pievérsta “lietu ekonomikai”,
proti, tadiem ligumiem, kuru objekts ir lieta (piem., pirkums vai noma). Uzpémuma
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ligumam CL ir veltiti vien 17 panti;' daudz vairak pantu ir veltits pirkumam vai
normai. Turklat liela dala $o pantu attiecas uz tadiem uzpémuma ligumiem, kuros
pakalpojuma jeb, ki CL to dévé, “pasatijuma” butiba ir kermeniskas lietas radi$ana
vai apstradagana. Cita veida pakalpojumi, $kiet, maz interesé CL. Lai gan patiesiba
uznémuma ligums var tikt noslégts ari citos gadijumos, pieméram, kad kads par
atlidzibu gatavo novértéjumu, zinojumu, vada pasakumu, lasa lekciju utt.

Pirmskara juridiskaja literatara tika apgalvots, ka CL noteikumi par
uznémuma ligumu esot “teksta zina pareizaki, skaidraki un precizaki, neka
vecaja civillikuma”.? Protams, viss tiek iepazits salidzinajuma. Ta¢u kopuma $adi
apgalvojumi drizak liecina, cik neprecizas un nepilnigas bijusas attiecigas Baltijas
viet&jo likumu kopojuma (BVLK) normas. Mana skatijuma CL nav talu ticis no
sava prieksgajéja kvalitates. CL normas ietvertais reguléjums vél aizvien ir biezi
neprecizs un ne lidz galam skaidrs, bet batiskak ir tas, ka tas ir Joti tracigs — taja ir
liels skaits nozimigu robu.

Daudzus no tiem varétu aizpildit tiesu prakse, atvasinot dazadus konkré-
tus tiesiskus risinagjumus no CL visparigiem principiem un doktrinas atzinam.
Pieméram, CL nekur nenosaka, kada termina uzpémeéjam butu jasak un javeic
pasttijums, ja par terminu nav bijusi noruna. No CL 1653. p. izriet, ka gadijuma,
ja liguma nav noteikts termin$ pasatijuma izpildei, uznéméja nokavéjums varétu
iestaties tikai péc tam, kad tam tiks atgadinats par vina saistibu. Ta¢u nebutu rea-
listiski uzskatit, ka uznémeéjs vienmer varés uzsakt pasatijuma izpildi taja pasa bri-
di, kad tas ir sanémis atgadinajumu. Vél absurdak batu sagaidit, ka uznémeéjs varés
nekavéjoties pabeigt pasatijumu. Iedomasimies situaciju, kura puses ir noslégusas
ligumu, saskana ar kuru uzpéméjam ir javeic kadi kosmétiski remontdarbi. Ja uz-
néméjs dzivo talu no objekta, kurad remontdarbi ir javeic, tad, iespéjams, nebutu
sapratigi sagaidit, ka tas varés sakt darbus taja pasa diena, kad ir sanémis atgadi-
najumu. Ja remontdarbi ir laikietilpigi, tad uznéméjam bus nepieciesams zinams
laiks, lai tos pabeigtu. Principa $o problému varétu méginat risinat, izmantojot
CL 1830. p., kura ir noteikts, ka gadijuma, ja no pasas saistibas rakstura izriet, ka
ir nepiecie§ams pagarinat izpildes terminu,’ tad paradnieks var par to vienoties
ar kreditoru, bet, ja puses nevar labpratigi vienoties, tad terminu noteiks tiesa.*

Lévensons Z. Uznémuma ligums. Riga: Rota, 1938, 7. Ipp.
Turpat, 8. Ipp.
CL 1830. p. atsauce uz 1829. p. norada, ka taja ir runa tie$i par gadijumiem, kad saistibas puses nav
vienojusas par terminu un kreditors var prasit izpildijumu katra laika. Tatad pastav terminologiska
neprecizitite. CL 1830. p. ir runa par termina pagarinasanu, lai gan tas tiek attiecinats uz tadam
saistibam, kuram nav noteikts termins. Pareizak batu teikt, ka CL 1830. p. dod tiesai tiesibas noteikt
terminu tadai saistibai, kura puses nav vienojugas par terminu (nevis par termina pagarinasanu).
* Digestas, kas minétas ka avoti BVLK 3507. p. (tagad CL 1830. p.), tiek tiesi apskatits piemérs, kad
celtniekam ir nepiecieSams sapratigs laiks, lai izpilditu savu saistibu. Vienlaikus acimredzams, ka $is
Digestas ir balstitas pienémuma, ka $adu terminu tre3a persona (tiesa) var noteikt nekavéjoties, kas
neatbilst masdienu situacijai. BVLK 3507. p. avotu uzskaitjjums ir atrodams: Nol'’ken A. M. Svod
grazhdanskih uzakonenii gubernii Pribaltiiskih (Chast’ III). Petrograd: Izdanie Juridicheskogo
knizhnogo sklada “Pravo’, 1915, c. 672. Noradito Digestu (XLV, 1, 137, §§ 2-4) teksts pieejams:
The Enactments of Justinian. The Digest or Pandects. Book XLV. Pieejams: https://droitromain.
univ-grenoble-alpes.fr/Anglica/D4S_Scott.htm#I [aplikots: 19.01.2024.].
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Tomeér diez vai masdiends $o normu varétu piemérot burtiski. No paradnieka ne-
var prasit vérsties tiesa, lai ieprieks tiktu noteikts izpildes termins, jo tas aiznemtu
nesamérigi daudz laika® un resursu. Drizak no $Is normas varétu atvasinat princi-
pu, ka uznémeéjam ir jauzsak darbs un tas japabeidz sapratiga termina, nemot véra
konkrétas saistibas raksturu. Bet nokavéjums iestasies tad, kad uznéméjs neieklau-
sies $ajos terminos, nevis uzreiz péc atgadinajuma.

CL uznémuma liguma reguléjuma var atrast daudzus citus robus. Viens Ipasi
batisks robs attiecas uz pasatijuma kvalitati. CL visparigi noteic, ka pasatijums
ir jaizpilda saskapa ar ligumu (CL 2213. p.). Citviet CL ipasi piemin situaciju,
kad pasitijums ir izpildits slikti (CL 2217. p. 2. d.; 2221. p.). Ta¢u vienlaikus CL
tomér nesatur skaidrus un objektivus kritérijus, kas lautu izvértét, vai pasatijums
ir izpildits kvalitativi, ja kvalitates standarti nav detalizéti aprakstiti liguma.® Jau
pirmskara doktrina de lege ferenda tika izvirzits jautdgjums, vai $adam situacijam
nebutu japieméro CL normas par atbildibu par trakumiem, ja pasatijums ir
saistits ar kermeniskas lietas izgatavo$anu vai apstradi” Tada gadijuma batu
piemérojami vismaz nedaudz izvérstaki kvalitates kritériji (CL 1613. p.). Bet lidz
ar to uzpémuma ligumam tiktu pieméroti ari ipasie tiesibu aizsardzibas lidzekli
(sk.: CL 1620. p.). Sis jautajums ir plasaka pétijuma vérts.

Nemot véra raksta nelielo apjomu, mans mérkis batu koncentréties uz citiem
jautajumiem. Pirmkart, uz CL uzpémuma liguma definicijas atbilstibu liguma
batibai. Otrkart, uz savdabigu riska reguléjumu uznémuma ligumos. Treskart, uz
CL reguléjumu gadijuma, ja pasatijuma izpildes neiespéjamibas vai neatbilstosas
kvalitates célonis bija pasiititaja pasa riciba (vai tas trikums).

1. Uzpémuma liguma definicijas trakumi

Jau uzpémuma liguma definicija ir atrodama kada ipatniba. Liekas pas-
saprotami, ka liguma definicija ietver visas nepiecieamas un pietieko$as liguma
pazimes. Tomér CL 2212. p. ta tas nav. Saja norma ir noteikts, ka “[a]r uzpémuma
ligumu viena puse uznemas izpildit otrai par zinamu atlidzibu ar saviem darba
rikiem un iericem (autora slipraksts) kadu pasatijumu, izgatavot kadu lietu vai izvest
gala kadu pasakumu”. Si definicija ietver to, ko es dévésu par “darba riku” klauzulu,
kas rada iespaidu, ka uznéméjam vienmér ir jaizpilda pasatijums ar saviem darba

Nemot véra tiesvedibai nepiecie$amo laiku, tiesas noteiktais termin$ gandriz neizbégami bus

nesapratigs, jo tam bus japieskaita ari laiks, kas pavadits tiesvediba. Tapéc risinajums, kura sapratigs

termins ir ieprieks janosaka tiesai, diez vai butu kreditora interesés.

¢ Sal. - Latvijas Republikas Civillikuma komentari. Saistibu tiesibas (1401.-2400. p.). Sagatavojis
autoru kolektivs prof. K. Torgana zinatniskaja redakcija. Riga: Mans ipaums, 1998, 531. Ipp.

7 Lévensons Z. 1938, 26.-27. Ipp.
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rikiem un iericém.® Savukart ligums, saskana ar kuru pasatitajs apnemas gadat
darba rikus un ierices, nebatu uzskatams par uznémuma ligumu.

Tomér ta tas nav. “Darba riku” klauzula nebija atrodama BVLK.” Kad BVLK
reformas rezultata tika izstradats CL, klauzula tika pievienota liguma definicijai,
lai novérstu neskaidribas par to, vai uznémeéjs var prasit atlidzibu no pasatitaja
sakara ar darba riku un ieri¢u iegadi.'” So neskaidribu puses var novérst ari pasas,
par izdevumu sadalfjumu tiesi vienojoties liguma! Tatad “darba riku” klauzula
nemaz nav patiesa liguma definicijas dala. Ta ir dispozitiva norma, kas noteic, ka
péc nokluséjuma tie$i uznéméjam ir jaiegadajas darba riki un ierices. Patiesiba $ai
normai vajadzétu but ietvertai nevis definicija, bet gan apaks$nodala par uznémeéja
pienakumiem.

Apstaklim, ka tie$i uznémeéjam ir pienakums gadat darba rikus un ierices,
ir nozime, iztulkojot citas CL normas. Saskana ar CL 2228. p. bez samaksas
uznéméjam jadabua ari to izdevumu atlidziba, kuri vinam bijusi jataisa pasatijuma
izpildianai, ja vien tie nav jau ieskaititi noligta maksa. Tatad, ja puses nav
vienoju$as citadi, tiek uzskatits, ka atlidzinamie izdevumi neaptver izdevumus
sakara ar darba riku un ieri¢u iegadi vai remontu.

Papildus var minét, ka, mana ieskata, var but ari tadas situacijas, kad arl péc
nokluséjuma “darba riku” klauzula nebatu piemérojama. Tadi var but gadijumi,
kad vispusigs pusu gribas izvértéjums norada, ka “darba riku” klauzula neatbilst
pusu gribai. Pat tad, ja $ada atkape no minétas klauzulas nav izteikta tiesi.

Iedomasimies $adu situaciju: kada augstskola pasata par atlidzibu kadam
nozares specialistam nolasit lekciju. Ir norunats, ka $is lektors sagatavos ari
lekcijas slaidus. Vai $ada gadijuma butu sagaidams, ka tiesi lektors nodrosinas,
ka augstskolas telpas bus uzstadits projektors slaidradei? Diez vai tads risinajums
atbilstu pusu gribai. Drizak atbilstosi pusu gribai, kuru ietekmé gan sabiedriba
pastavos$as parazas $aja joma, gan nesamérigas izmaksas un apgratinajumi, kas
naktu lidzi $adam uzpéméja pienakumam, $ads pienakums gulstas uz pasutitaju,
kura telpas tiks lasita lekcija. Citiem vardiem, mana skatijuma varétu but ari
gadijumi, kad ir iespéjama pusu implicita atkapsanas no CL 2212. p. “darba riku”
klauzulas.

¢ Pieméram, $adu iespaidu rada vecika juridiska literatara. Sk., pieméram, Torgans K. Civillikums.

Ceturta dala. Saistibu tiesibas un komentari pie Civillikuma Saistibu tiesibas dalas nodalam.
Riga: Tiesiskas informacijas centrs, 1996, 302. lpp. Jau vélaka komentara tiek izteiktas $aubas, vai
“darba riku” klauzula ir neatnemama uzpémuma liguma dala. Sk.: Latvijas Republikas Civillikuma
komentari. Saistibu tiesibas (1401.-2400. p.), 1998, 528. Ipp.

? Civillikumi. Sast. Bimanis A., Elerss H., Lauva J. Riga: Valters un Rapa, 1935, 572. Ipp.

1% Lévensons Z. 1938, 8.-9. Ipp.
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2. Ipatnéjais riska sadalijums uzpémuma liguma

Pretéji teorijam, kas ir tiku$as attistitas literatara, CL normas ir pastavigi
uzsvérta vaina ka ligumtiesiskas atbildibas priek$nosacijums." Par to var viegli
parliecinaties, apskatot dazas CL ligumtiesibu normas. Pieméram, CL 2136. p.
paredz, ka gadijuma, ja nomnieks" nevar lietot vinam nodoto lietu, bet $ads
$kérslis ir radies nejausdi, tad iznomatajam nav pienakuma atlidzinat zaudéjumus,
bet tam ir pienakums vienigi mazinat nomas maksu. Lidzigs princips izpauzas
ari uzpémuma liguma reguléjuma. CL 2218. p. tie$i noradits, ka uzpéméjs atbild
par zaudéjumiem, kas célusies vina vainas dél. Bet pirmskara Senats ir pat Ipasi
uzsvéris, ka uznémeéjam nav atbildibas bez vainas."”

Skietama pretruna ar $o principu ir atrodama CL 2220. p., kura ir noteikts,
ka, “[j]a uznéméjam nodota lieta iet boja, nozid vai sabojajas neparvaramas varas
deél, tad vin$ par to neatbild, iznemot gadijumu, kad vin$ noteikti uznémies risku,
ka ari 221S. panta noradito gadijumu”. Varétu rasties jautdjums, vai tad uznéméjs
atbild arT par nejausibu gadijuma, kad to nevar kvalificét ka neparvaramu varu?
Atbilde uz 30 jautajumu jau ir sniegta pirmskara praksé, kura Senats skaidri
noradijis, ka péc BVLK 4237. un 4239. p. (tagad CL 2218. un 2220. p.) uzpéméjs
neatbild par nejausibu.'* Citiem vardiem, CL 2220. p. jédziens “neparvarama
vara” ir saprotams ka jebkura nejausiba.’s Sads risinajums ir saskanigs gan ar
CL 2218. p., gan visparigo CL vainas principu, gan CL 2224.-2274. panta batibu.
Tatad uznéméjs neatbild par zaudéjumiem, ja ta riciba nav saistita ar vainu (vismaz
vieglu neuzmanibu'®). Seit gan ir janorada, ka vainas saturs var but atkarigs no
konkréta liguma apstikliem. Pieméram, uznéméjs, kur§ ir appémies izpildit
pasuatijumu divu méne$u laika, péc batibas nevar vélak noradit, ka vipam trakst
spéju vai zinasanu, lai pasatijumu izpilditu tik isa termina."”

Tomeér vienkarsa atbilde, ka uznéméjs neatbild par liguma neizpildi, ja ta
bijusi nejausa, isti neizsme] visas tiesiskas sekas, kas var rasties sakara ar neizpildi.
Saja konteksta ir svarigi noskirt divus riska veidus. Viens ir izpildijuma risks, proti,
vai uznéméjam ir jasniedz izpildijums, neskatoties uz nejausu $kérsli, kas praksé

Sk., pieméram, Torgans K. Vainas vai attaisnojumu mekléjumi civiltiesibas. Jurista Vards, 2005,
Nr. 20 (375).

Saja raksta termini “noma’, “nomnieks” un “iznomatajs” aptver ari terminus “ire”, “irnieks” un
"izirétajs”.

Izvilkumi no Latvijas Senata Civila kasacijas departamenta spriedumiem. XV sg&j. Sastadijusi
Konradi F. un A. Valters. Riga: Tieslietu Ministrijas izdevums, 1939, 86. Ipp.

Izvilkumi no Latvijas Senata Civila kasacijas departamenta spriedumiem. XIIT s¢j. Sastadijusi
Konradi F. un A. Valters. Riga: Tieslietu Ministrijas izdevums, 1936-1937, 291. Ipp.

'S Sal.: Lévensons Z. 1938, 35. Ipp.

Izvilkumi no Latvijas Senata Civila kasacijas departamenta spriedumiem: Turpinajums lidz 1926.
gada jalijam un pirma izlaiduma papildinajums. II s¢j. Sastadijusi Konradi F. un A. Valters. Riga:
autoru izdevums, 1926, S6. Ipp.

Sk. salidzinajumu ar Vacijas tiesibam. Markesinis B., Unberath H., Johnston A. The German Law of
Contract. A Comparative Treatise. Second Edition. Oxford: Hart Publishing, 2006, p. 448.
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drizak izpaustos zaudéjumu atlidziba'®?" Atbilde uz $o jautdjumu izriet jau no
iepriek$ minéta CL vainas modela — principa uznémeéjam ir pienakums atlidzinat
zaudéjumus, ja ir konstatéjams vainojams liguma parkapums. Tatad uznéméjs
nenes izpildijuma risku.

Saja sakara ir javer$ uzmaniba ari uz CL 2220. p. Taja ir ipasi uzsvérta at-
bildibas neesamiba viena konkréta gadijjuma — kad uzpéméjam nodota lieta ir
gajusi boja, sabojajusies vai nozudusi bez uzpémeéja vainas. So normu saista ari
ar to, ka lietas Ipasnieks — $aja gadijuma pasutitajs — nes bojaejas risku.*® Tomeér
patiesiba $is risindjums atspogulo principu, ka uznémeéjs nenes izpildijuma risku.
Tapéc CL 2220. p. ietverta atsauce uz CL 2215. p. ir neveiksmiga.

Saskana ar CL 2215. p., “[j]a uznéméjam atlauts vinam doto materialu atvietot
ar citu tadas pasas $kiras un tada pasa labuma materialu, tad ligums atzistams
par uznémuma ligumu, un uznéméjs, atvietojot vinam doto materialu, klast par
ta ipasnieku”. Gadijuma, kad uzpéméjam ir atlauts atvietot pasutitaja materialu
ar savu materialu un tas iet boja bez uznémeéja vainas, kada veida isti izpauzas
uznémeéja atbildiba? Vai uznémeéjam batu jaizmanto nodotais materials, lai vélreiz
meéginatu izpildit pasatijumu? Es dotu negativu atbildi. Materiala atvieto$ana
nav bijusi uznémeéja patvala, bet gan izrietéja no vienofanas ar pasititaju (vai
vienpuséjas atlaujas). Tatad par $o darbibu uznéméju nevarétu “sodit”. Visdrizak
$adaliguma uznéméjs jau sakotnéji atsavinatu pasatitaja materialu vai to izmantotu
citiem darbiem. Noteikti, ka uznéméjam nebatu pienakuma to glabat gadijumam,
ja atvietotais materials ietu boja.

Tade] gadijuma, ja atvietotais materials iet boja bez uzpémeéja vainas,
uznéméjam nebutu pienakums to atkal atvietot ar sakotnéjo materialu vai segt
pasutitdgja zaudéjumus. Drizak CL 2220. p. butu jasaprot ta, ka $aja gadijuma
uznéméjs vienkar$i zaudétu sev piederofu lietu (materidlu), bet citadi vina
atbildiba neatskirsies no parastds uzpéméja atbildibas.’ Tatad uz uzpéméja
pleciem gulstas nevis liguma izpildijuma risks, bet tikai ipasnieka risks par lietu.*
Protams, ka visos gadijumos — ne tikai CL 2215. p. minétaja gadijuma par lietas
bojaeju, bojasanos un nozaudé$anu — puses var vienoties par to, ka uzpémeéjs
pilniba uznemas izpildijuma risku.>® Proti, uznéméjs var garantét pasatitajam, ka
darbs tiks izpildits, lai kadi $kérsli arl nerastos. Ta¢u tam ir nepiecie$ama ipasa
vieno$anas.

Pieméram, gadijumai, ja pasatfjums vairs vispar nevar tikt izpildits vai arl tas ir izpildits, bet
izpildijums neatbilst ligumam.

“Izpildijuma riska” definicija pemta no: Thévenoz L., Werro F. (eds.). Commentaire Romand: Code
des obligations I. Bale: Helbing, 2012, p. 2311.

2 Latvijas Republikas Civillikuma komentari. Saistibu tiesibas (1401.-2400. p.), 1998, 532. Ipp;
Lévensons Z. 1938, 35. Ipp.

Pretéjs risinajums padaritu CL 2215. p. vienosanos par materiala atvieto$anu ipasi neizdevigu
uzpémeéjam.

2 Sada gadijuma ari samaksas risks bitu sadalams péc CL 2227. p. principa — atlidziba tikai pasatitaja
iedzivo$anas apmeéra.

# CL 1774. p. 2. teikuma beigas.
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Tacu ir janoskir ar otrs riska veids — “samaksas risks” —, proti, vai pasatitajam
ir jamaksa par neizpilditu vai neatbilstosi izpilditu pasatijumu?** Uzpémuma
ligums tiek parasti raksturots ka tads, kura pasatitajs vélas iegut konkrétu
rezultatu un nepietiek ar to, ka uznéméjs ir veicis zinamu darbu. Citiem vardiem,
uznémuma ligums ir uzskatams par tadu ligumu, kura uznéméjs apnemas sasniegt
konkrétu rezultatu. Tacu, ka jau tika noradits, tad attieciba uz izpildijuma risku
CL S$is princips netiek iedzivinats tada veida, ka uzpémeéjs batu atbildigs par
visiem gadijumiem, kad pasatfjums nav izpildits. Tomér, lai izvértétu minéta
raksturojuma patiesumu, vél svarigak ir apskatit “samaksas riska” sadalijjumu.
Tiesi attieciba uz samaksas riska sadalijumu CL ir ticis kritizéts par $kietamu
nespéju nodalit uzpémuma ligumu no darba liguma jeb, citiem vardiem, liguma,
kura mérkis ir rezultats, no liguma, kura mérkis ir darbs.**

CL normas par samaksas risku var tik sadalitas divas grupas: risks sakara ar
patiesi nejausiem $kérsliem un risks sakara ar pasititaja ricibu. Saja nodala tiks
apskatita tikai pirma grupa. Uz to attiecas tris panti, un katram no tiem ir savas
ipatnibas, kuras nav viegli apvienot kada sistéma.

Prima facie liktos, ka jautajums par samaksas risku var tikt atrisinats bez
ipa$am normam, jo CL jau ietver visparigu normu. CL 1774. p. 2. teikuma ir
noteikts, ka, “ja nejauss $kérslis kavé kadu izpildit uznemto saistibu, jaatzist, it
ka vins$ bitu to izpildijis, ja vien vin$ liguma nav uznémies nejausibas risku”. Sai
normai vajadzétu bt talejosam sekam. Proti, ja viena liguma puse ligumu nevar
izpildit sakara ar nejausu $kérsli, tad butu japienem, ka ta to ir izpildijusi.?® Tatad
nebutu piemérojams CL 1591. p. ietvertais exceptio non adimpleti contractus.
Veidotos situacija, kad uznéméjs, kur§ nejausibas dé] nebutu izpildijis pasatijumu,
varétu prasit pilnu samaksu.”’

Tomér CL normas par uznémuma ligumu nesakrit ar CL 1774. p. 2. teikuma
ietverto principu. CL 2224. p. noteic, ka, “[j]a apstradasanai nodota lieta vai tas, kas
no tas izgatavots, iet boja bez uznéméja vainas péc tam, kad darbs jau pabeigts, bet
vél pirms nodo$anas, tad norunata maksa tomér ir jasamaksa, ja vien pasatijums nav
izpildits tada karta, ka batu bijis pilnigs pamats atteikties darbu pienemt”. Pirmaja
bridi liekas, ka §i norma pilniba sakrit ar CL 1774. p. 2. teikuma ideju — darbs nav
nodots, bet uznémeéjam ir tiesibas uz pilnu samaksu. Ta¢u patiesiba tas ta nav. CL
2224. p. patie$am ir grati savienojams ar uznémuma liguma pamatideju, jo layj

?* Sijédziena definicija nemta no: Thévenoz L., Werro F. (eds.), 2012, p. 2311.

% Latvijas Republikas Civillikkuma komentari. Saistibu tiesibas (1401.-2400. p.), 1998, 533. Ipp.;
Lévensons Z. 1938, 36.-37. Ipp.

Pieméram, §is princips tiek istenots CL 1421. p.: “[j]a alternativa saistiba abi priek$meti nejausi
iet boja, tad paradnieks pavisam tiek atsvabinats no sava pienakuma izpildi$anas, nezaudgjot ar to
tomér tiesibu prasit no kreditora, lai tas izpilda savu pretpienakumu. [..]” Ta¢u visdrizak $ norma
ir visparinajums no pirkuma liguma un tadé] ir balstita pienémuma, ka pirkuma liguma risks pariet
uz pircéju jau liguma noslégsanas bridi. Tadé] abu liguma objektu bojaejas gadijuma pardevéjam ir
tiesibas prasit pretizpildijumu.

*” Sal.: Lévensons Z. 1938, 37. Ipp.

26
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uznémeéjam sapemt samaksu par darbu, nevis ta rezultatu.”® Citas kontinentalas
tiesibu sistémas riska sadalijums batu citads: ja arl uzpnéméjs neatbildétu par
zaudéjumiem, vinam ari nebutu tiesibu prasit samaksu.?” Tacu, lai gan CL neiet $o
celu, tas arl neprezumé, ka uznéméjs batu nodevis pasatijumu, ka tas izrietétu no
1774. p. 2. teikuma, bet uzskata, ka uznémeéjam ir jasanem samaksa, jo tas ir veicis
visu nepiecie$amo darbu.

Kad viss darbs, kas bija javeic péc liguma, nav veikts, tad ari zad uznéméja
tiesibas uz pilnu atlidzibu. To labi ilustré 2226. p. Sis normas pirmaja teikuma
ir noteikts, ka, “[j]a darba izpildisana kluvusi neiespéjama, ejot boja attiecigam
darba priek$metam bez lidz&ju vainas, tad pienakums par to samaksat atkrit”.
Savukart CL 2226. p. otraja teikuma tiek noradits — “[bJet ja darbs jau bijis
uzsakts, tad uznéméjam jadabu atlidziba par savam palém un izdevumiem”. Sis
pants ir problematisks, jo atkal liek maksat par darbu, nevis rezultatu; lai ari no $1
darba pasutitajam nav nekada labuma.* Vienlaikus tas ir pretruna ar CL 1774. p.
2. teikumu, jo neparedz uznémeéjam tiesibas sanemt pilnu samaksu neatkarigi no
ieguldita darba.

Janorada, ka Erdmans skaidroja, ka CL 2226. p. samaksa neesot jasa-
prot ka liguma maksa, bet drizak ka vidéja tirgus cena attiecigajam darbam.”
Sis apgalvojums neliekas ipagi pretrunigs, vienigi nav saprotams, vai tad ari
CL 2224. p. konteksta batu runa nevis par liguma maksu, bet objektivu ieguldita
darba tirgus vértibu?

Vel viena lidziga norma ir CL 2227. p., kas noteic, ka, “[jla uznéméju kave
izpildit darbu slimiba vai citas vinam gadijusas nejausibas, tad vin$ var prasit
samaksu tikai par to, ko vins$ jau padarijis, un tikai tada méra, kada tas nacis par
labu pasutitajam”. Masdienu tiesibu literatara ir izteikts viedoklis, ka tai skaita
caur $o normu “Civillikums, aizsargajot slimigo vai citadi neveiksmigo uznéméju,
nosaka, ka vin$ var prasit samaksu par jau padarito”.*> Tomér isteniba CL 2227. p.

» 19. gs. praksé tika attistita doma, ka CL 2224. un 2226. p. atbilstosas BVLK normas nebija
piemérojamas, ja boja gaja vai sabojajas tikai dala no lietas. Pieméram, kad uzpéméjam bija
pienakums izgatavot érgeles, bet kadas tas detalas bija sabojajis mitrums, tad attiecigas normas
nebija piemérojamas. Man $ads risindjums neliekas parliecinoss, jo risks par izpildijumu negulstas uz
uzpéméju ari tad, ja lieta tikai sabojajas — CL 2220. p. Tada gadijuma nav nekada iemesla nepiemérot
arl CL 2224. un 2226. p. attieciba uz samaksas risku un liegt uznémeéjam tiesibas prasit samaksu par
padarito darbu. Protams, de lege ferenda uznémeéjam vispar nebatu jabut tiesibam prasit samaksu,
iznemot, ja tie$i pasutitaja ricibas dé] pasatijums nav atbilstosi izpildits.

¥ Sads risinajums, pieméram, ir atrodams Sveices Saistibu tiesibu kodeksa 376. p. Pieejams: https://

www.fedlex.admin.ch/eli/cc/27/317_321_377/en [aplakots 01.12.2023.]. To var atrast arl

Francijas Civilkodeksa 1788. un 1790. panta. Pieejams: https://www.legifrance.gouv.fr/codes/

section_lc/LEGITEXT000006070721/LEGISCTA000006150293/#LEGISCTA000006150293

[aplikots 01.12.2023.].

Protams, ka ari gadijuma, ja samaksas risks butu sadalits par labu pasatitajam, $ada situacija batu

cietusi puse — uznéméjs, kur§ nesanemtu samaksu par darbu. Tacu $ads riska sadalijums butu

atbilstosaks uznémuma liguma batibai, ka uznémeéjam ir jasasniedz darba rezultats, nevis tikai javeic
darbs ta sasnieg8anai.

Jerdman K. Objazatel'stvennoe Pravo Gubernii Pribaltiiskih. Riga: Izdanie pochetnogo mirovogo

sud’i F. Je. Kamkina, 1908, c. 469.

Torgans K. Saistibu tiesibas. Macibu gramata. Riga: Tiesu namu agentuara, 2014, 373. Ipp.
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$adas tiesibas nedod, jo péc butibas $I norma atspogulo netaisnas iedzivo$anas
principu, pieméram, ja daléjs izpildijums ir palielinajis lietas vértibu, tad uznéméjs
varétu sanemt attiecigu atlidzibu. Sada atlidziba bas butiski atskiriga no abstraktas
maksas par darbu, kas ir minéta jau ieprieks apskatitajos pantos.

Komentéjot $o normu, Erdmans ir noradijis, ka $aja gadijuma uzpémeé-
jam ir vienlaikus pienakums segt pasititijam nodaritos zaudéjumus.** Sadai
interpretacijai, protams, nevar piekrist. No CL normam nekada veida nevar
secinat, ka uznéméjam, kura ricibu kaveé nejausiba,** batu pienakums segt jebkadus
zaudéjumus. Jau minétaja CL 2218. p. ir skaidri noteikts, ka uznéméjs atbild par
vainu. Kopuma CL 2227. p. nevarétu tikt uzskatits par ipasi pretrunigu normu, jo
ta nemaz neparnes samaksas risku uz pasatitaju, bet vienigi lauj uznéméjam no-
vérst pasatitaja netaisnu iedzivosanos. Péc butibas §i norma vienkarsi ilustré CL
ietverto vainas modeli.

Salidzinot visas tris normas, rodas sajuta, ka CL patiesiba nav izveidota iek$éji
nepretruniga sistéma attieciba uz samaksas risku. Pirmkart, CL specialas normas
nav saskanotas ar 1774. p. 2. teikumu. Otrkart, CL $kietami atvasina no principa,
ka ipagnieks nes risku par lietas bojaeju (lat. res perit domino vai casum sentit
dominus), tadus risindjumus, kas no ta nevar izrietét. Mana skatijuma no $i principa
nav iespéjams izsecinat, ka uznémeéjam butu jasanem samaksa par tadu darbu,
kas nekada veida nav nacis par labu pasatitajam, ta iemesla dé], ka lieta ir nejausi
gajusi boja. No ta var izsecinat tikai to, ka uznéméjs neatbild par zaudéjumiem, kas
radusies, lietai ejot boja.

Treskart, likumdevéjam bija jaizvélas viens no diviem modeliem: vai nu
CL 774. p. 2. teikuma modelis - visos gadijumos, kad ir nejauss $kérslis, uznpéme-
jam ir tiesibas uz pilnu samaksu, vai ari - $adu tiesibu uzpéméjam nav un ir vienigi
passaprotamais prasijums no netaisnas iedzivosanas.

Ceturtkart, nemot véra plasas uznéméja tiesibas uz samaksu, Lévensons bija
noradijis, ka likumdevéjs ir uzskatijis uznémeéju par liguma vajako pusi un tadél
pieskiris ipasu aizsardzibu.’s Sis tézes pareiziba nav acimredzama. Ka jau minéts,
tad nejausa $keérsla gadijuma CL nav paredzéjis uznémeéjam visparigu tiesibu prasit
samaksu (CL 2227. p.) ari tad, ja uznéméjs ir faktiski ieguldijis savu darbu. Sada
tiesiba tiek saistita tikai ar lietas bojaeju, bojaganos un nozusanu. Tapéc drizak CL
autori ir pie$kirusi uzpéméjam $adas tiesibas, tikai balstoties uz neprecizu casum
sentit dominus principa izpratni. Bet savukart attieciba uz izpildjjuma risku CL
vienkarsi iedzivina vainas modeli.

# Jerdman K. Objazatel'stvennoe Pravo Gubernii Pribaltiiskih. Riga: Izdanie pochetnogo mirovogo
sud’i F. Je. Kamkina, 1908, c. 70.

3 Uz to, ka CL 2227. p. ir runa par nejausu $kérsli CL 1774. p. izpratné, norada BVLK 4249. p. (tagad
CL 2227. p.) avots, kura $ada “nejausiba” ir kuga, kas veica kravas parvadajumu, nogrimsana. BVLK
4249. p. avotu uzskaitijums ir atrodams: Nol'’ken A. M., 1915, c. 827. Attiecigas Digestas (XIX, 2, 15,
§ 6) teksts pieejams: The enactments of Justinian. The Digest or Pandects. Book XIX. Pieejams:
https://droitromain.univ-grenoble-alpes.fr/Anglica/D19_Scott.htm#II [aplikots 19.01.2024.].

% Lévensons Z. 1938, 37. Ipp.
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3. Nejausa skersla ipasais gadijums: pasititaja riciba

Ieprieks$éja nodala es vérsu lasitaja uzmanibu, ka CL 1774. p. 2. teikuma
princips netiek realizéts attieciba uz uzpémuma ligumu. Pat tad, kad CL lauj
uzpéméjam prasit samaksu, nesniedzot pretim izpildijumu, atlidziba tiek maksata
par faktiski padaritu darbu. Un ari tad tikai gadijuma, kad nejauss skeérslis ir bijis
saistits ar pasiititijam piederogo lietu (vai materialu). Tatad attieciba uz uzpémuma
ligumu CL neseko principam, ka liguma neizpilde saistiba ar nejausu skérsli batu
pielidzinama saistibas izpildei.

Tomeér, $kiet, ka starp CL normam, kas veltitas uznémuma ligumam, var
atrast tadu, kas iedzivina CL 1774. p. 2. teikuma principu. 19. gs. Baltijas tiesu
praksé tika noradits, ka $1 norma ir piemérojama ari tajos gadijumos, kad kreditora
riciba ir liegusi paradniekam izpildit saistibu.*® Un ta saskan ar CL 2228. p., kura
ir noteikts, ka, “[j]a darbs vél nemaz nav bijis uzsakts vai vismaz vél nav bijis
pabeigts, bet uznéméjs bijis gatavs to padarit, un kavéklis ta padarianai radies no
pasutitaja puses, tad uznéméjam tomér jadaba pilniga samaksa. Bet §i samaksa
ir samazinama, ja uznéméjs citada karta izlietojis sava laba laiku, ko vin$ ieguvis
nepadarot noligto darbu”.

Patiesiba CL 1774. p. 2. teikuma pieméro$ana liekas patiesam attaisnojama
tiesi tajos gadijumos, kad kreditora ricibair traucéjusi paradniekam saistibu izpildit.
Kreditora radits $kérslis nav “vienkarss” nejauss $keérslis. Parasta nejausiba ir aréjs
apstaklis, kas atbrivo paradnieku no pienakuma pildit saistibu, tadéjadi nostadot
kreditoru situacija, kura tas nesanems sagaidamo izpildijumu. Ja neizpildes avots
ir pats kreditors, tad, protams, nekadas ekspektacijas tam nevarétu bat; turklat
kreditora riciba, ar kuru tas ir licis $kérsli paradnieka izpildijumam, bet vélak prasa
$o izpildijumu, ir pretéja labai ticibai.’”

CL 2225. p. pilnvertigi soda kreditoru: uzpéméjs ne tika neatbild par
zaudéjumiem, bet kreditoram (pasititajam) ir jaizpilda sava saistiba ta, it ka
paradnieks bitu sniedzis izpildijumu. Sadu pieeju var atrast ari citas CL normas
gadijumos, kad tiesi kreditora riciba liedz paradniekam saistibu izpildit. Pieméram,
CL 198S. p. 2. teikuma ir paredzéts, ka norunata atlidziba par glabajumu ir
maksajama aritad, ja glabdjuma devéjs panem glabajuma nodoto lietu atpakal pirms
norunata laika notecéjuma. Savukart CL 2144. p. ir noteikts, ka, “ja nomnieks [..]
patvaligi atteicas no nomas [..] pirms liguma noteikta laika, tad no vipa var tilin
prasit visas nomas [..] naudas samaksu. Bet ja nomas priekslaicigai izbeig$anai
bijis likumigs pamats, tad nomas [..] maksa kaut gan ari talin jasamaksa, bet tikai
par patieso nomas [..] laiku”. Visbeidzot, CL 2146. p. ir paredzéts, ka “[n]omas [..]
maksa jasamaksa pilnigi, kaut ari nomnieks [..] aiz pasa vainas nebutu izlietojis

36 Bukovskij V. Svod” grazhdanskih uzakonenij gubernij Pribaltijskih. Tom” II. Riga: Tipografija
G. Gempel’ i Ko,, 1914, c. 1392.

%7 Sal. ar lidzigu atzinu, kas izteikta saistiba ar Apvienoto Naciju Organizacijas Konvencijas par
starptautiskajiem precu pirkuma-pardevuma ligumiem 80. pantu. Kroll S., Mistelis L., Perales
Viscasillas P. (eds.). UN Convention on Contracts for the International Sale of Goods (CISG):
A Commentary. 2nd ed. Miinchen: C. H. Beck, 2018, p. 1080.
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visus nomata [..] priek$meta labumus, ja vien iznomatajs [..] nav $o priek§metu no
jauna iznomajis [..] citam; $ada gadijuma nomniekam [..] jasedz tikai varbutéjais
iztrakums”.

Visas minétajas normas ir ietverts viens princips: ja kreditors pats parkapj
ligumu, nelaujot paradniekam pilniba izpildit savu liguma dalu, tad vipam
ir pienakums izpildit savéjo. Iznémums, protams, ka labi ilustré CL 2144. p.
2. teikums, ir gadijumos, ja kreditoram ir bijusas tiesibas rikoties tada veida, kas
liedza paradniekam izpildit savu saistibu. Sie principi var tikt attiecinati ari uz
citiem ligumiem.

Neskaidra tomér paliek CL 2225. p. 2. teikuma nozime, ko varétu dévét par
“ieskaita” klauzulu. Proti, pusei, kas ligumu vairs nevar izpildit, tiek pieskirtas
tiesibas prasit izpildijumu no liguma otras puses, bet prasijuma apméra tiek
ieskaitits tas labums, ko pirma puse ir ieguvusi no t3, ka tai nebija nepieciesamibas
pildit savu ligumisko pienakumu. Ka redzams, tad lidziga klauzula nav ietverta
citos pantos, kas saistiti ar kreditora raditu §kérsli, iznemot CL 2146. p. Pieméram,
CL 2144. p. nav paredzéts nomas maksas samazinajums, ja iznomatajam ir izdevies
iznomat Ipa§umu citam nomniekam. Tomér doktrina jau ir ticis noradits, ka no
lietas apstakliem izriet, vai iznomatajam ir pienakums saglabat lietu pieejamu
nomniekam.*® Ja nomnieks skaidri atteicies no nomas objekta lieto$anas, tad
iznomatajs to var iznomat citai personai, ta¢u tam bus pienakums ieskaitit no
jauna nomnieka iegato nomas maksu sakotnéja nomnieka nomas maksas parada.*
Tatad CL 2146. p. un 222S. p. atrodamas “ieskaita” klauzulas péc analogijas
piemérojamas lidzigos gadijumos, kad par $kérsli liguma izpildei ir kalpojusi
kreditora riciba, tai skaita ari CL 2144. p. minétaja gadijuma.

No $im nomas liguma normam un to interpretacijas es varu izdarit secinajumu,
ka ari CL 222S. p. 2. teikums atspogulo visparigu CL principu. Ja paradnieks
nevaréja izpildit saistibu kreditora ricibas dél, tad tas var prasit pretizpildijjumu.
Tomeér vienlaikus CL sistéma $ads pretizpildijums tiek pielidzinats kaitéjuma
atlidzibai un tiek mazinats, ja paradnieks ir sp€jis izmantot savu laiku vai piedero$o
aktivu citada veida.*’

Kopsavilkums

1. CL reguléjuma Ipatniba attieciba uz uznémuma ligumu slépjas jau taja, ka CL
ir atrodama nepreciza liguma definicija. Lai ari CL definé uznémuma ligumu
ka tadu, kura uznémeéjs izpilda pasatijumu ar saviem darba rikiem un iericém,
patiesiba §i piebilde neraksturo pasu ligumu un ir dispozitiva.

* Bukovskij V. 1914, c. 1761.

¥ Ibid.

% Ta ka runa ir par plasu CL principu, tad péc analogijas tas batu piemérojams ari CL 1985. p.
2. teikuma minétaja gadijuma. Proti, glabatajam ir tiesibas sanemt atlidzibu par visu glabajuma
terminu, ja vien vin$ nav izmantojis vietu, kas ir atbrivojusies, tada veida, ka $adai izmanto$anai var
piedévet kadu mantisku vértibu. Si vértiba tad batu jaieskaita glabataja prastjuma.
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CL visparigi pasludina, ka, ja nejauss $keérslis kavé kadu izpildit uznemto
saistibu, jaatzist, it ka vin$ batu to izpildijis. Tomér pieméri no uznémuma
liguma rada, ka CL neseko $ai atzinai konkrétu ligumu konteksta. Drizak §i
atzina tiek vismaz daléji attiecinata uz ipasiem nejausibas gadijumiem, kad
paradnieks nespéj izpildit savu saistibu, jo to izdarit traucé kreditors.
Uznémuma liguma konstrukcija CL ir balstita vainas principa. Tapéc ir tikai
logiski, ka uznémeéjs neatbild par liguma parkapumu, ja ta pamata ir nejauss
skérslis. Proti, izpildijuma risku nes pasutitajs. Tomér CL reguléjums attieciba
uz samaksas riska sadalfjumu nesgkiet pamatots. Visparigi CL paredz, ka
nejausibas gadijuma samaksas risku nes uzpéméjs un var prasit atlidzibu no
pasutitaja tikai netaisnas iedzivo$anas apméra. Ta¢u CL nepamatoti noteic,
ka gadijumos, ja nejausiba izpauzas lietas bojaeja, tad samaksas risks pariet
uz pasutitaju. Riskam, ko ipasnieks nes par savu lietu, nav tie$a sakara ar
samaksas risku. Samaksas riskam ari$aja gadijuma batu jagulstas uz uznémeéja
pleciem.
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Summary

In 2022, the European Commission (EC) published the Proposal for a Council Regulation on
jurisdiction, applicable law, recognition of decisions, and acceptance of authentic instruments
in matters of parenthood and on the creation of a European Certificate of Parenthood. Its main
objective is to ensure that same-sex couples receive recognition of parenthood. The article offers
a concise critical overview of the two aspects of this Proposal - jurisdictional and conflict-
of-laws rules. In particular, the author observes that the Proposal suffers from the mismatch
between its particular focus on rainbow families and a much broader scope. While its rules are
advantageous for surrogacy arrangements and rainbow families, the authors of the Proposal
have seemingly forgotten that according to its scope, the Proposal covers certain forms of
adoption and paternity disputes that may arise years after the child’s birth. Jurisdictional rules
and conflict-of-laws rules found in the Proposal are less suitable for these types of “parenthood
matters”. Nonetheless, overall, even if these technical deficiencies were to be solved,
the Proposal’s future seems grim as it takes a definitive stance on the divisive issues of same-sex
parenthood and surrogacy arrangements.
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Kopsavilkums

2022. gada Eiropas Komisija (EK) publicéja priekslikumu Padomes regulai par jurisdikeiju,
piemérojamiem tiesibu aktiem, nolémumu atzianu un publisku aktu akceptésanu vecaku
stavokla lietas un par Eiropas vecaku stavokla apliecibas izveidi. Tas galvenais mérkis ir
nodrosinat, ka vecaku statuss tiek atzits ari viendzimuma pariem. Raksta sniegts iss kritisks
parskats par diviem $a priekslikuma aspektiem - jurisdikcijas un koliziju normam. Jo ipasi
autors norada, ka priekslikuma ir saskatima neatbilstiba starp ta ipaso koncentrésanos uz
varaviksnes gimeném un plago tvérumu. Lai gan priekslikuma noteikumi ir izdevigi §imeném,
kas vélas izmantot surogaciju, un varaviksnes gimeném, priekslikuma autori, $kiet, ir aizmirsusi,
ka, nemot véra priekslikuma tvérumu, tas attieksies uz dazada veida adopcijas un paternitates
stridiem, kas var rasties vairikus gadus péc bérna piedzims$anas. Priekslikuma ietvertas
jurisdikcijas un koliziju normas ir mazak piemérotas $ada veida “vecaku stavokla lietam”. Tomér
kopuma, pat ja $ie tehniskie trakumi tiktu noveérsti, priek$likuma nakotne $kiet drama, jo taja ir
pausta viennozimiga nostaja pretrunigajos jautajumos par vecaku stavokli viendzimuma paros
un surogacijas gadijumos.

Introduction

Since the moment the European Union (EU) acquired the competence to
legislate on issues of private international law (PIL), the European Commission
(EC) has actively exercised that competence. As a result, in 2023, it can be
observed that the entire branches of PIL are covered by EU rules. For instance,
the law of obligations is almost entirely covered by the Brussels Ibis Regulation
(jurisdiction and recognition and enforcement of decisions) and Rome I and
Rome II Regulations (conflict of laws). PIL rules have been likewise unified in
areas of law of succession (Succession Regulation) and maintenance (Maintenance
Regulation).

However, the most problematic area for the EU PIL is international family
law.! Foremostly, because Article 81(3) of the Treaty on the Functioning of
the European Union states that, in order to adopt PIL rules concerning family law,
it is necessary to achieve unanimity within the Council of the European Union.?
This throws the EU legislator back to the traditional international law principle -
no binding rules without everyone consenting.

This requirement is a serious obstacle to the development of the EU PIL
concerning family law. Only a fraction of family law PIL is unified within
the EU. Most specifically, Brussels IIter Regulation unifies rules on jurisdiction

! Fulchiron H. La proposition de réglement européen sur la filiation: coup de maitre ou coup dépée
dans I'eau? Journal du droit international, N°4, 2023, p. 1172.

> Cf, Beilfuss C. G., Pretelli I. Recognition of Status Filiationis Within the EU and Beyond:
The Proposal for a European Regulation on Filiation Matters — Overview and Analysis. Yearbook
of Private International Law, Vol. 24, 2022/2023, p. 279. The unanimity does not include Denmark,
since it is not bound by instruments covered by Art. 81 of the Treaty on the Functioning of
the European Union. Similarly, it does not include Ireland, unless Ireland uses its opt-in right to
participate in the adoption and application of the instrument. In that case, its vote counts. See
further: Tryfonidou A. Cross-Border Recognition of Parenthood in the EU: Comments on
the Commission proposal of 7 December. ERA Forum, Vol. 24, 2023, pp. 159-160.
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and recognition and enforcement of decisions for legal separation or marriage
annulment and parental responsibility. Three other family law instruments are
not binding on all EU Member States but were adopted within the framework
of enhanced cooperation by those states that were willing to do so. Pursuant to
Art. 20 of the Treaty on European Union, a legal instrument can be adopted using
the framework of enhanced cooperation if at least nine Member States are willing
to be bound by that legal instrument. Currently, three family law instruments have
been adopted using this framework: the Rome III Regulation (conflict-of-laws
rules for divorce and legal separation)®, Regulation 2016/110 containing PIL rules
for matrimonial property regime, and Regulation 2016/1104 containing PIL
rules for the property consequences of registered partnerships.*

This leads to a paradox: the EU has abstained from adopting PIL rules
for areas of law to which other areas of law, already covered by EU PIL (e.g.,
succession, maintenance, divorce, and matrimonial property) are subordinated —
conclusion and validity of marriage and parenthood.® The reason for the inability
to achieve unanimity within the Council is plain and simple — both institutions are
deeply rooted in the fabric of society.® It is at this level that the societies in Europe
are not homogenous.” For instance, while for some EU Member States, the so-
called “rainbow families” (same-sex families) are a symbol of their development,
for others — a sign of an imminent decay of traditional values. Moreover, this is
not the only divisive question. Similarly controversial is the question of surrogate
parenthood.®

Nevertheless, the president of the EC Ursula von der Leyen has stated: “If
you are a parent in one country, you are a parent in all countries.” Building on
that idea, the EC developed the Proposal for a Council Regulation on Jurisdiction,
Applicable Law, Recognition of Decisions and Acceptance of Authentic
Instruments in Relation to Parenthood and the Creation of a European Certificate
of Parenthood (Proposal).’® The Proposal is not yet adopted as a Regulation in
the EU. It has four main parts: 1) jurisdictional rules; 2) conflict-of-laws rules;
3) rules on recognition of parenthood created in other Member States; 4) rules on

Carneloup S. (ed.). The Rome III Regulation. A Commentary on the Law Applicable to Divorce
and Legal Separation. Cheltenham: Edward Elgar Publishing Limited, 2020, pp. 9-10.
Viarengo I, Franzina P. (eds). The EU Regulations on the Property Regimes of International
Couples. A Commentary. Cheltenham: Edward Elgar Publishing Limited, 2020, p. 1.
5 Fulchiron H. 2023, p. 1172.
¢ Ibid.
7 Ibid, p. 1173.
¢ Ibid.
® Von der Leyen U. State of the Union 2020. Annual address by the President of the European

Commission. Available: https://state-of-the-union.ec.europa.eu/state-union-2020_en [viewed
16.04.2024.].

1 COM (2022) 695 final. See https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%
3A52022PC069S [viewed: 07.04.2024.].
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the functioning of the European Certificate of Parenthood." Due to the limited
size of the paper, the author will focus only on the first two parts of the Proposal —
jurisdictional and conflict-of-laws rules.

1. A few general observations

When reading the Proposal, it becomes obvious that the Proposal has been
tailored for a very specific situation — the establishment of parenthood by rainbow
families."” The Proposal is meant to fill in the gap that has emerged after the V.M. A.
judgment rendered by the CJEU in 2021." Therein, the CJEU required a Member
State to recognize the parenthood established in another Member State, even if in
that latter Member State the child had two mothers — the biological mother and
her same-sex spouse. However, understanding the sensitivity and divisiveness
of the topic, the Court showed much restraint. It did not impose upon Member
States an obligation to recognize parenthood for all purposes, e.g., succession,
maintenance obligations, family name, etc. The CJEU limited the recognition to
EU law on free movement. In other words, for the purposes of movement within
the EU, such parenthood had to be recognized.

The Proposal is aimed at filling that gap and achieving full recognition of
parenthood. More specifically, it is aimed at helping rainbow families — most
notably, unions between two women, even if the language of the Proposal is
extremely neutral and does not mention same-sex couple parenthood or surrogacy."
However, its narrow focus on rainbow families creates certain problems.
The V.ML.A. fact-pattern deals with the so-called “fait accompli” situation."”” Two
persons of the same sex live together as a family. If both are women, then most
likely one of them becomes a biological mother of a child using a sperm donor.
Immediately after the child is born, the other spouse or partner wants to secure
parenthood over the child. However, not all cases of parenthood are alike. In some
of them, it is impossible to talk about the “fait accompli” situation - for instance,
an adoption of a child who for a longer time has been placed in a state institution
(i.e., foster care).

The scope of the Proposal is not limited to a V.M.A.-type scenario for rainbow
families but applies to almost all situations when parenthood has to be established
or is contested. True, the Proposal does not apply to “intercountry adoptions”
where the child and the adoptive parent or parents have their habitual residence

Legendre R. Eclairages sur.. A propos de la proposition de Réglement européen en matiére de
filiation. Revue critique de droit international privé, 2023 (electronic version), para. 2.

12 Beilfuss C. G., Pretelli I. 2022/2023, pp. 276-277.

" CJEU judgement of 14 December 2021 in C490/20 V.M.A. v Stolichna obshtina, rayon ‘Pancharevo.
'* Fulchiron H. 2023, p. 1175; Beilfuss C. G., Pretelli I. 2022/2023, p. 279.

Cf,, Beilfuss C. G. La proposition de Réglement européen en matiére de filiation: analyse liminaire.
RTD Eur. 2023 (electronic version), Section II (A).
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in different states.'® The purpose of this exclusion “is explained by the desire not
to contribute to the circumvention of the rules of said Convention, which was
designed to respect the rights of the child and avoid abusive practices.””” However,
this means that other forms of international adoption are covered.' For instance,
the adoption of a child by the adoptive parent(s) having a different nationality."”
Similarly, the Proposal concerns contesting parenthood (or, more typically,
paternity), for instance, to avoid payment of maintenance. In both situations,
the legal issue in question might occur months or years after the birth of the child.
This should leave a mark on the jurisdictional rules; however, the EC has focused
on the rainbow family scenario, failing to create special rules for these situations.

2. Overview of jurisdictional rules

As stated above, in this article the author focuses on two parts of the Proposal:
jurisdictional rules and conflict-of-laws rules. Concerning the first category, it is
important to mention that they would apply to any institution exercising judicial
function (Art. 4(4)).

The core jurisdictional rules are provided in Art. 6, which seems inspired by
Art. 3 of the Brussels IIter Regulation, offering multiple alternative fora.>® These
fora do not establish any hierarchy,* which some scholars see as a shortcoming.?” In
particular, because Recital 39 underlines: “[...] where possible jurisdiction should
lie with the Member State of the habitual residence of the child.” The same Recital
continues with an indication that alternative fora are made available “in order
to facilitate the child’s access to justice”. However, one could pose a legitimate
question of how a child’s access to justice is facilitated if a person considered to
be the father may initiate proceedings contesting paternity in the state of his own
nationality.

Art. 6 offers a potpourri of jurisdictional grounds: the habitual residence of
the child; the nationality of the child; the habitual residence of the respondent;
the habitual residence of either parent or the nationality of either parent. All these
connecting factors must be present at the moment when the court is seized.”
Art. 6 also contains one connecting factor that is not linked to the moment when
the proceedings are commenced: the place of the birth of the child. Obviously,

16 Beilfuss C. G., Pretelli I. 2022/2023, pp. 290-291.
7 Ibid, p. 291.

'8 Ibid.

¥ Ibid.

Oldenburger M. Europdische Elternschaft — Ist eine Harmonisierung moglich? NZFam 2023,
S. 634.

Legendre R. 2023 (electronic version), para. 3.
2 Cf, Beilfuss C. G., Pretelli I. 2022/2023, p. 294.
As expressly stated in Art. 6.
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in practice, the existence of multiple alternative fora does not mean multiple
litigation; this risk is curtailed by the lis pendens rules (Art. 14).

The large number of connecting factors is based on a desire of the EC to
ensure that the child and the person claiming the parenthood could be able to
find the convenient forum to establish the parenthood.** At first glance, it does not
seem particularly relevant since all fora would be subject to the same conflict-of-
laws rules. However, firstly, at least prima facie, Art. 17 leaves some discretion to
courts in case the main conflict-of-laws rule establishes parenthood of only one
person.”® Secondly, Recital 30 specifies that each Member State court should apply
its own conflict-of-laws rules to preliminary questions, such as “the existence,
validity or recognition of a marriage or a relationship deemed by the law applicable
to it as having comparable effects” to the degree this is not affected by EU rights of
free movement. For instance, due to the diversity of national conflict-of-laws rules,
different fora might have divergent views on whether same-sex marriage is valid,
while the validity of the marriage might be a precondition for granting the status of
a parent under the applicable law. The lack of unified conflict-of-laws rules for these
preliminary questions has been characterized as a shortcoming of the Proposal.*
Meanwhile, the introduction of unified conflict-of-laws rules for preliminary
questions would have been just another nail in the coffin of the Proposal - intruding
into the delicate issue of validity of marriages and partnerships. Thirdly, each state
has its principle of public policy that may block the application of a specific foreign
rule under the Proposal (Art. 22). For example, if there is a risk that a judge in one
Member State would not apply lex causae rule that recognizes parenthood created
via a contract with a biological mother, based on its public policy, then the intended
parent might prefer to choose a friendlier forum.

At the same time, the catalogue approach of Art. 6 can be criticized. For
instance, let us imagine a ten-year-old child and a person who wants to adopt
him/her, and has the nationality of another Member State. It seems that under
the Proposal, any Member State mentioned in Art. 6 will be able to decide
on the requirements for adoption and then also assess contestation of adoption,
for example, by a biological parent. The problem seems that only the Member
State where the child and the potential adoptive parent reside is closely related
to the legal situation. The state of birth of the child might have hardly any
interest in the child, to the same as the state of nationality of the potential parent.
Moreover, in all cases where it is possible, the Proposal mandates Member States
to allow children below the age of 18 to express their views (Art. 15). The physical
distance between different Member States might be an obstacle for the child to
do so. Moreover, the existence of such a catalogue inevitably means that most of

* Fulchiron H. 2023, p. 1177.
%5 Discussed in Section S of this Article.
% Beilfuss C. G., Pretelli 1. 2022/2023, p. 290.
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these courts will apply foreign law — reducing certainty in outcome and making
dispute resolution more expensive.”’

Jurisdictional grounds are not exhausted by Art. 6. Art. 7 provides a subsidiary
ground for jurisdiction. In case when it is impossible to establish jurisdiction of
any Member State under Art. 6, “the courts of the Member State where the child
is present shall have jurisdiction.” It seems that, in some cases, most notably,
involving adoption longer time after birth, this connecting factor should have been
the initial and the unique one, to ensure that the Member State that is best aware
of the child’s actual conditions is in charge of the adoption.

Art. 8 states: “[w]here no court of a Member State has jurisdiction pursuant
to Arts 6 or 7, jurisdiction shall be determined, in each Member State, by the laws
of that Member State.” The problem with this provision is that it seems rather
difficult to imagine those situations when the broad list of jurisdictions under
Arts 6-7 would fail to establish jurisdiction.”® Finally, under Art. 9, a Member
State court can hear the case also in those cases when it does not have jurisdiction
pursuant to Arts 6-8, but proceedings cannot be reasonably brought in a third
state with which the dispute is closely connected; while the dispute must also have
a sufficient connection with the Member State in question.

3. Overview of conflict-of-laws rules

Proposal contains a set of conflict-of-laws rules that must answer the question
which law will determine whether a person is a parent of a child. The purpose
of the unified conflict-of-laws rules is to minimize the risk of contradictory
decisions.”” These conflict-of-laws rules are found in Art. 17.

Art. 17(1) is the central conflict-of-laws rule that applies “both to
the establishment of filiation by operation of law at the time of birth, and to
adoptions, voluntary acknowledgments of parenthood and disputes concerning
parentage that may arise during a person’s life.”*° Pursuant to that rule, the status
of a parent is determined by the law of the state of the habitual residence of
the person giving birth at the time of birth, in other words, the habitual residence
of a biological mother. Scholars observe that such a connecting factor might be
unique.?! Art. 17(1) also provides a subsidiary rule — “where the habitual residence
of the person giving birth at the time of birth cannot be determined, the law of
the State of birth of the child.”

¥ Cf.,, Oldenburger M. 2023, S. 634.
2 Beilfuss C. G., Pretelli I. 2022/2023, p. 295.

¥ Luku H. Free Movement, Children’s Rights and National Identity in the EU Parenthood Proposal.
Yearbook of Private International Law, Vol. 24, 2022/2023, p. 350.

30 Beilfuss C. G., Pretelli I. 2022/2023, p. 296.
3t Ibid., p. 297.
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These rules have a few interesting characteristics. Firstly, the EC has
seemingly chosen connecting factors that are particularly beneficial to surrogacy
arrangements.*> A woman, who agrees to give birth, will usually live in the state
where such an arrangement is valid.*® Thus, the status of the parent will be
granted to the intended parent(s). Secondly, Art. 17(1) grants certain discretion
to the biological mother in changing the habitual residence prior to or during
the pregnancy, hence, to change the applicable law.** For instance, in the situation
of a married rainbow couple consisting of two women, the spouse that is pregnant
can, before or during the pregnancy period, move to a state that attributes
the parenthood not to the donor of the sperm, but rather to her spouse. While some
worry that this opens the door to abuse of law (fraude a la loi),* most likely the EC
does not regard this situation to be undesirable, since it favours the establishment
of same-sex couple parenthood.

In the author’s opinion, this situation should be regarded from the child’s
and family’s perspective. The author supports the idea that in the scenario of dual
motherhood, there is nothing condemnable in the fact that the biological mother
exercises her right to free movement within the EU (or even going to a third state)
to benefit from a legal regime that will ensure that a de facto family is also treated
as a legal family.

Thirdly, the broad scope of the Proposal affects the assessment of its principal
conflict-of-laws rules. The habitual residence of a mother or the place of birth
of a child might be appropriate connecting factors for same-sex couples, where
the other spouse (partner) would claim parenthood immediately after the birth of
a child. Less clear is its suitability in other instances. For example, when a paternity
claim is brought years after the birth of the child,*® or when the issue in question is
an adoption of a child for years residing in a state that was not the state of habitual
residence of his/her biological mother during the birth, or his/her state of birth.

Art. 17(2) of the Proposal contains two additional conflict-of-laws rules.
Art. 17(2) provides that “Notwithstanding paragraph 1, where the applicable law
pursuant to paragraph 1 results in the establishment of parenthood as regards
only one parent, the law of the State of nationality of that parent or of the second
parent, or the law of the State of birth of the child, may apply to the establishment
of parenthood as regards the second parent.” These additional rules are aimed at
dual motherhood cases — in most cases, the applicable law, determined via Art.
17(1), will attribute the motherhood to the biological mother according to the rule
mater semper certa est.’’ However, the attribution of the parenthood to the other
mother will be subject to the general rules of Art. 17(1) and alternative rules in

2 Beilfuss C. G., Pretelli I. 2022/2023, p. 297.
3 Ibid.

3 Tbid.

% E.g., Ibid.

3% Ibid.

37 Ibid.
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Art. 17(2). Thus, the attribution of parenthood to the second parent (mother) will
also be possible based on the nationality of the first parent (biological mother),
the second parent, or the place of birth. The final connecting factor is irrelevant if
the subsidiary connecting factor has already been employed under Art. 17(1).

Currently, Art. 17(2) is inadequately drafted. It does not require Member
States to apply these additional connecting factors but rather states that they
“may” do so0.’® On the one hand, this seems to be a strange retreat from the EC
position of strongly favouring rainbow family parenthood. It poses a question:
why not impose these conflict-of-laws rules on national courts if their objective
is to benefit rainbow families? On the other hand, the dispositive nature of Art.
17(2) undermines the transparency and predictability of conflict-of-laws rules
in the Proposal.¥ In fact, it undermines the idea that parenthood should be
established in the same manner in all Member States.

States that oppose same-sex couple parenthood or surrogacy arrangements
seem to be able to curtail the effects of applying foreign law, employing the public
policy exemption of Art. 22(1). The provision stipulates that “the application of
a provision of the law of any State specified by this Regulation may be refused
only if such application is manifestly incompatible with the public policy (ordre
public) of the forum.” However, application of Art. 22(1) is restricted by Art.
22(2) stating that the public policy exemption may be used only “in observance
of the fundamental rights and principles laid down in the Charter, in particular
Art. 21 thereof on the right to non-discrimination.” The primary intention behind
this restriction is rather obvious - to prevent the application of the public policy
exemption if the forum wants to oppose rainbow family parenthood. Such an
opposition will fall under the rubric of discrimination based on sex or sexual
orientation — prohibited by Art. 21 of the Charter of Fundamental Rights of
the EU. In other words, the EC wants to cut all the paths of retreat for the Member
States when the rainbow family parenthood is at stake.

Similarly, the Member States that would like to avoid acceptance of
the parenthood of the intended parents in case of surrogacy might want to use Art.
21(1) to neutralize lex causae embracing such parenthood. However, here again,
the use of public policy exemption may be curtailed by Art. 24(2) of the Charter
stating that “[i]n all actions relating to children, whether taken by public authorities
or private institutions, the child’s best interests must be a primary consideration.™’
Although, all in all, it seems that Art. 21(2) of the Proposal with its reference to
the Charter is more advantageous to rainbow families as Art. 21 of the Charter is
more straightforward than Art. 24(2).

3% Beilfuss C. G., Pretelli I. 2022/2023, p. 298.

Recital 50 of the Proposal states “This Regulation should provide legal certainty and predictability
by providing common rules on the law applicable to the establishment of parenthood in cross-

border situations. [ ...]"

% See Legendre R. 2023 (electronic version), para. 4.
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4. The future of the proposal

The idea that a parent in one state is a parent everywhere seems laudable. One
could even wonder how, in a modern society, it could be otherwise. How could
a child have different parents in different states? Yet, this is the reality, and it needs
to be amended. Meanwhile, the prospects of the Proposal are not that sunny. It is
caught between the rock and the hard place. In this article, the author has pointed
out a few weak points of the Proposal’s jurisdictional and conflict-of-laws rules.
There are certainly others. Many of them are technical and arise from the narrow
focus of the Proposal that does not fit well with its very broad scope of application.
However, the major problems are political. Many Eastern European Member
States desperately try to oppose same-sex marriage, partnership, and, of course,
parenthood by same-sex couples.* They will feel threatened, as the Proposal does
a lot to “outlaw” their approach. The Western Member States often are appalled
by surrogacy arrangements, as they seem to commercialize childbearing, might be
seen as abusive to surrogate mothers, and contradict the rights of the child to know
his/her biological parent(s) and preserve a legal connection with such biological
parent(s).” Being attacked from two directions, it is not that easy to see a positive
fate for the Proposal.®®

In principle, there are three routes. Firstly, the Proposal does not stand
the legislative challenge and does not get adopted.** Rather, it remains in a drawer
until such time as the Member States are ready for it — but the risk remains that it
will stay there for decades.

Secondly, the selected few Member States could use the enhanced cooperation
framework and adopt the Proposal among themselves, giving other Member States
an opportunity to join later. This option is not impossible but carries its own
challenges. On the one hand, as the author has indicated, there are two major
division lines: same-sex couple parenthood and surrogacy. Mostly each of them is
problematic for different groups of Member States. Hence, the Member States that
do not oppose to same-sex relations, in principle, and could be more enthusiastic
about the Proposal, might yet be resistant to adopt it due to its permissive effects on
surrogacy. Thus, it is not clear whether a sufficient number of Member States would
be willing to adopt the Proposal. On the other hand, the enhanced cooperation
framework somewhat betrays the very idea behind the Proposal - a parent in one
Member State is a parent everywhere. For instance, if only the Member States that
in general do not see much of a problem with rainbow family parenthood, adopt
the Proposal, then the elephant in the room with recognition of such parenthood
in other Member States would remain. Nonetheless, this might be the best option;
the Proposal would start to function, and one could hope that other Member States

# Cf, Beilfuss C. G., Pretelli I. 2022/2023, p. 279.
# Cf, Ibid.

# Tryfonidou A. 2023, p. 160.

# TIbid., pp. 160-161.
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join gradually. Nevertheless, in the author’s opinion, even for the purposes of
enhanced cooperation, the provisions of the Proposal must be critically reviewed
and often improved. The more successful and efficient will be its provisions,
the higher the chance of attracting other Member States in future.

Thirdly, the Proposal could be amended and watered down during
the legislative process to achieve a compromise acceptable to all Member States.*
This might be a technically good solution — having a unified system of PIL that,
nevertheless, is flexible enough to accept different ideologies among the Member
States. However, the main objective of the Proposal might be betrayed. Most
likely, a parent in one Member State will still risk remaining a parent therein and
not elsewhere.

Conclusions

1. The Proposal is a bold attempt by the EC to ensure greater protection
for rainbow families in matters of parenthood. For this reason, Art. 6 of
the Proposal offers multiple competent fora to deal with parenthood matters
without providing any hierarchy between them. The multitude of alternatives
is aimed, foremostly, at rainbow families, allowing them to choose the Member
State that is the most favourable to same-sex parenthood. However, the scope
of the Proposal extends beyond rainbow families, and multiple alternatives of
Art. 6 might be ill-suited for other types of parenthood matters like adoptions
or parenthood disputes taking place years after the child’s birth.

2. The principal conflict-of-laws rules are clearly favourable to surrogacy
arrangements, while Art. 17(2) adds additional conflict-of-laws rules that
can be used to favour parenthood in rainbow families. However, Art. 17(2) is
drafted ambiguously due to its dispositive language. Such a deficiency should
be improved during the legislative process.

3. However, the grand problems of the Proposal are its biases. The Proposal
supports rainbow families and surrogacy. Its conflict-of-laws rules are
particularly supportive of surrogacy. However, while the interaction between
its conflict-of-laws rules and the restriction of the public policy exception
helps rainbow families, it necessarily creates antagonism between the EC
and the Member States — between those who support surrogacy but oppose
same-sex couple parenthood and those who oppose surrogacy. As a result,
the future of the Proposal is unclear. Still, the very existence of its text can be
a basis for a discussion on how to unify PIL rules in matters of parenthood.
If this Proposal does not succeed, hopefully, there will be a better one with
a higher chance of success.

# Tryfonidou A. 2023, pp. 160-161.
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Ievads

[1] 2022. gada 1. maija stajas speka 2022. gada 3. februara likums “Grozijumi
Civillikuma”,' ar ko reforméts Civillikuma (turpmak — CL) 1074. un 1075. panta
ietvertais kopipasuma izbeig$anas ar dalianu pamatreguléjums.

Reforméjot kopipasuma izbeig§anas reguléjumu, pirmkart, CL 1074. pants
ir papildinats ar otro dalu, kas paredz jaunu likumisku dali$anas ierobezojumu
(proti, ja kopiga lieta ir “nekustams ipagums, kura ietilpst éka ar dzivojamam
telpam”, tad tads kopipasnieks, kurs ieguvis domajamo dalu darfjumtiesiska cela,
var prasit kopipauma dalianu agrak neka piecus gadus no ipasuma tiesibas
nostiprina$anas zemesgramata vienigi tad, ja vinpam ir “svarigs iemesls”). Otrkart,
CL ir papildinats ar jaunu 1074." pantu, kas regulé tada kopipasnieka izslégsanu
no kopipasnieku kopibas, kurs, “launpratigi izlietojot savas tiesibas vai nepildot
pienakumus ka krietnam un rapigam saimniekam, rada paréjiem kopipagniekiem
vai tre$am personam buatisku kaitéjumu”. Tre$kart, jauna redakcija ir izteikts
CL 1075. pants, butiski paplasinot tiesas kompetenci kopipa$nieku strida par
kopipasuma izbeig$anu ar daliSanu un ievie$ot vairakus jaunus daliSanas veidus,
tostarp ka vienu no dali$anas veidiem paredzot “nekustama Ipaguma, kura ietilpst
éka ar dzivojamam telpam, sadalisanu dzivoklu ipasumos” (CL 1075. panta pirmas
dalas S. punkts).?

Si raksta uzdevums ir aplikot jauna dalidanas veida, t. i., nekustama ipaguma
sadali$anas dzivok]u Ipasumos ar tiesas spriedumu, ievie$anas iemeslus, ta
piemérosanas priek$noteikumus un atseviskus ar $o daliSanas veidu saistitos
problematiskos aspektus.

1. Jauna dalisanas veida ieviesanas iemesli

[2] Lidzsingja CL 1075. panta redakcija, kas bija spéka lidz 2022. gada
30. aprilim, nebija paredzéta tiesas kompetence izbeigt kopipasumu vienigi daléji.
Tapéc strida gadijuma kopipasniekiem bija jarékinas ar to, ka tiesa principa var
izraudzities tikai vienu no trijiem minétaja panta izsmelosi uzskaititajiem dalisanas
veidiem un nav pilnvarota piemérot tadu dalisanas veidu, kas nav paredzéts $aja
norma. Turklat visi tris daliSanas veidi bija vérsti uz kopipasuma izbeig$anu
pilniba, t. i,, 1) kopigas lietas reila sadali$ana un attiecigo realo dalu piespriesana
katram no kopipagniekiem, 2) visas kopigas lietas atdosana (piespriesana) vienam
kopipasniekam ar vina pienakumu izmaksat paréjiem kopipasniekiem vinu
domajamas dalas nauda vai ari 3) visas kopigas lietas pardogana (izsolé) un no

' Grozijumi Civillikuma: LV likums. Pienemts 03.02.2022. [01.05.2022. red.].

> Par kopipasuma izbeig8anas tiesiska reguléjuma reformu sk. plagak: Kalnin$ E. Kopipasuma

izbeigsanas tiesiskais reguléjums un ta reforma Latvija. Gram.: Privattiesibu teorija un prakse. Otra
gramata. Rakstu krajums. Riga: Tiesu namu agentara, 2023, 23.-127. Ipp.; Kalnin$ E. Regulation
on Terminating Joint Ownership and Reform Thereof in Latvia. Journal of the University of Latvia.
Law, 2023, No. 16, pp. 212-225.
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pardosanas ienemtas naudas summas sadali$ana starp kopipasniekiem atbilstosi
vinu domdjamam dalam. Citiem vardiem, ikviens no minétajiem dalisanas veidiem
bija vérsts uz to, lai vairakam personam kopigi piedero$a Ipaguma tiesiba uz
konkréto lietu dali$anas rezultatad nonaktu vienas personas individuala piederiba.’

Lidz ar to ari kopiga nekustama ipasuma sadalisana dzivoklu ipasumos (sk.
Dzivokla ipaguma likuma* 6. pantu) netika uzskatita par “dalisanu” CL 1074.
un 1075. panta izpratné. Sada juridiska pozicija savulaik tika pamatota ar to, ka,
sadalot nekustamo ipagumu dzivoklu ipagumos, CL 1067.-1075. panta regulétais
“dalitais” kopipa$ums tiek nevis izbeigts, bet gan parvérsts par “kvalificéto”
kopipasumu, jo dzivoklu ipasnieku starpa tapat pastav kopipasuma attiecibas.’®
Proti, katram dzivokla ipasniekam pieder noteikta domajama dala no visiem
dzivok]u ipasniekiem kopigi piedero$as ipasuma tiesibas uz “kopipasuma
eso$o dalu” (sk. Dzivokla ipasuma likuma 4. un S. pantu). Vienlaikus attieciga
“kopipasuma domajama dala” ir juridiski nedalami saistita ar konkréto “atsevisko
ipasumu” (sk. Dzivokla ipaguma likuma 3. pantu), un abi minétie elementi veido
konkréta dzivokla ipaguma - ka patstaviga nekustama ipasuma - sastavu (sk.
Dzivokla ipaSuma likuma 2. panta otro dalu).

Tapéc atbilstosi CL 107S. pantam (redakcija, kas bija speka lidz 2022. gada
30. aprilim) tiesa nebija kompetenta izskirt kopipasnieku starpa radugos stridu par
kopipasuma izbeig$anu, nospriezot sadalit stridus nekustamo ipa§umu dzivoklu
ipasumos.®

[3] Lidzsingja tiesu praksé nav tikusi arl akceptéta tiesas iespéja, piemérojot
CL 1. panta nostiprinato labas ticibas principu, atkapties no CL 1075. panta
(redakcija, kas bija spéeka lidz 2022. gada 30. aprilim) strikta reguléjuma un ar
spriedumu sadalit kopigo nekustamo ipasumu dzivoklu ipagumos tad, ja stridus
nekustamais ipaums nav reali dalams, tacu to ir iespéjams sadalit dzivoklu
ipasumos (par ko Valsts zemes dienests ir sniedzis pozitivu atzinumu) un ja
konkréta gadijuma ipa$ajos apstaklos abu paréjo CL 1075. pantd paredzéto
dalisanas veidu piemérosana novestu pie acimredzami netaisniga rezultata
(konkrétaja gadijuma viens no kopipasniekiem (komersants), rikojoties pretéji
labai ticibai, bija pieprasijis izbeigt kopipasumu un pardot kopigo namipagumu
izsole, ka rezultata paréjie kopipasnieki (fiziskas personas) varétu zaudét savu

Sk.: Kalnin§ E. Kopipaduma izbeig$anas tiesiskais regulégjums un ti reforma Latvija. 2023,
48.-50. Ipp.

*  Dzivokla ipaguma likums: LV likums. Pienemts 28.10.2010. [03.05.2022. red.].

Sk.: Gratups A., Kalning E. Civillikkuma komentari. Tre$a dala. Lietu tiesibas. Ipasums. Otrais
papildinatais izdevums. Riga: Tiesu namu agentara, 2002, 275. Ipp.; Senata 17.12.2019. spriedums
lieta Nr. SKC-259/2019 (C04169414), 7.S. punkts. Pieejams: https://www.at.gov.lv/lv/tiesu-
prakse/judikaturas-nolemumu-arhivs [aplikots 07.12.2023.]

¢ Sk., pieméram: Augstakas tiesas Civillietu tiesu palatas 14.10.2013. spriedums lieta Nr. C04224109,
13.2. punkts; Augstakas tiesas Civillietu tiesu palatas 20.06.2016. spriedums lieta Nr. C31187908,
13.5. punkts. Pieejams: https://manas.tiesas.lv/eTiesasMvc/nolemumi [aplikots 07.12.2023.];
sk. ari: Neilands R. Atseviski kopipasuma problémjautajumi un to iespéjamie risindgjumi. Jurista
Vards, 2020, Nr. 04 (1114).


https://www.at.gov.lv/lv/tiesu-prakse/judikaturas-nolemumu-arhivs
https://www.at.gov.lv/lv/tiesu-prakse/judikaturas-nolemumu-arhivs
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lidzsin&jo majokli, lai gan Valsts zemes dienests bija sniedzis pozitivu atzinumu
par iespéju konkréto namipasumu sadalit dzivok]u ipasumos).”

Taja pasa laika Senats sava 2019. gada 17. decembra blakus léemuma lieta
Nr. SKC-259/2019 (C04169414) atzina, ka CL 107S. pants “neparedz misdienu
apstakliem atbilstosus kopipasuma izbeigSanas veidus”, vienlaikus veérsot
likumdevéja uzmanibu uz nepiecieSamibu pilnveidot eso$o kopipasumaizbeig$anas
reguléjumu “atbilsto$i musdienu situacijai”, tostarp ka vienu no dali$anas veidiem
paredzot kopipasuma esosas dzivojamas majas sadali$anu dzivoklu ipagumos.®

Rezultata galvenais iemesls tam, kapéc kopipasuma izbeig§anas reguléjums
ticis papildinats ar jaunu likumisku daliSanas ierobezojumu (sk. CL 1074. panta
otro dalu), ka ari ar vairikiem jauniem dali$anas veidiem (sk. CL 1075. panta pir-
mas dalas 2., 3. un S. punktu), ir pédéjos gados arvien plasak piekopta prakse, kad
komersanti, pelnas gasanas nolaka iegadajoties domajamas dalas par salidzinosi
zemu cenu, vélak piedava paréjiem kopipasniekiem $is dalas atpirkt par augstaku
cenu (lai tiesa netiktu celta kopipasuma izbeig$anas prasiba) vai ari driz péc doma-
jamo dalu iegades ce] tiesa prasibu par kopipasuma izbeig$anu, ladzot tiesu pardot
izsolé visu kopigo nekustamo Ipagumu un no pardosanas ienemto naudas summu
sadalot starp kopipasniekiem (tadéjadi tiek izbeigtas kopipasuma attiecibas, kuras
lidzs§inéjo dalibnieku starpa, iespéjams, nav bijis domstarpibu, un, zaudéjot savu
lidzsin&jo majokli, vini ir spiesti nodoties jaunas majvietas meklésanai).’

Tapéc ar likuma grozijumiem tiesai pieskirta kompetence “sadalit dzi-
voklu ipasumos nekustamo ipasumu, kura ietilpst éka ar dzivojamam telpam”
(CL 1075. panta pirmas dalas S. punkts), pirmam kartam domata daudzdzivoklu
maju kopipasnieku tiesibu un pamatoto intere$u aizsardzibai pret tadu viena vai
vairaku kopipa$nieku negodpratigu ricibu, pieprasot kopipasuma izbeig8anu, kas
tiek istenota pelnas gasanas nolaka un ignoréjot citu kopipa$nieku pamatotas un
aizsargajamas intereses.

Vienlaikus janem veéra, ka $is jaunais dali$anas veids nav domats tikai tam,
lai “apkarotu” kopipasnieku negodpratigu ricibu. Ta, pieméram, sadalisana
dzivoklu ipa§umos ir loti piemérots risinajums tad, ja reali nedalama namipa$uma
kopipasnieki ir vienispratis, ka vinu mantotais “dzimtas ipagums” nekada gadijuma
nedrikst pilniba vai daléji nonakt tre$as personas ipa§uma, ta¢u neviens no viniem
nav ar mieru izstaties no kopipa$uma pret atlidzibu nauda vai palielinat savu dalibu

7 Sk.: Senata 17.12.2019. spriedums lieta Nr. SKC-259/2019 (C04169414), 3.3., 7.4. un 7.5. punkts;
Senata 17.12.2019. blakus lémums lieta Nr. SKC-259/2019 (C04169414), 2.19. un 10. punkts.
Pieejams: https://www.at.gov.lv/lv/tiesu-prakse/judikaturas-nolemumu-arhivs [aplikots
07.12.2023.].

8 Sk.: Senata 17.12.2019. blakus lémums lieta Nr. SKC-259/2019 (C04169414), 9. un 10. punkts.

Pieejams:  https://www.at.gov.lv/lv/tiesu-prakse/judikaturas-nolemumu-arhivs  [aplikots

07.12.2023.].

Likumprojekta Nr. 906/Lp13 “Grozijumi Civillikuma” anotacija. Pieejams: http://titania.saeima.

lv/LIVS13/SaeimalIVS13.nsf/0/123C10880FD8SCASC2258663003A0CEF?OpenDocument#B

[aplikots 07.12.2023.].


https://www.at.gov.lv/lv/tiesu-prakse/judikaturas-nolemumu-arhivs
https://www.at.gov.lv/lv/tiesu-prakse/judikaturas-nolemumu-arhivs

Erlens Kalning. NEKUSTAMA TPASUMA SADALISANA DZIVOKLU TPASUMOS . 239

kopipasuma, turklat kopipa$nieki nespéj vienoties ari par visiem pienemamu
variantu, ka tiesi jaunizveidojamie dzivoklu ipa§umi batu sadalami vinu starpa.'

2. Jauna dalisanas veida normativais reguléjums un ta
piemérosanas galvenais priek$noteikums

[4] CL 1075. panta pirmas dalas S. punkta paredzéts, ka tad, ja kopipasnieki
nevar vienoties par daliSanas veidu, “tiesa, raugoties péc dalama priek§meta
ipa§ibam un lietas apstakliem, [citstarp] noteic sadalit dzivoklu ipagumos
nekustamo ipasumu, kurai ietilpst éka ar dzivojamam telpam”. Tadéjadi Dzivokla
ipa$uma likuma 6. panta pirmas dalas izpratné ar “tiesas spriedumu” ka dzivokla
ipa$uma “izveido$anas pamatu” tagad ir saprotams ne tikai tiesas spriedums strida
par tada darfjjuma izpildisanu, kura paredzéta nekustama ipasuma sadaliSana
dzivok]u ipa§umos, bet ari tiesas spriedums, ar ko izspriesta lieta par kopipa§uma
izbeig§anu ar dalifanu.

[4.1] Turklat - lidzas minétajam visparigajam noteikumam — CL 1075. panta
otras dalas 1. teikuma noteikts, ka tad, “ja kopipasums ir nekustams ipa$ums,
kura ietilpst éka ar dzivojamam telpam, un nav iespéjams piespriest katram no
kopipasniekiem realas dalas, tiesa péc iespéjas nosaka nekustama ipaguma sadali
dzivoklu ipa$umos, tostarp gadijuma, kad kads kopipasnieks dalisanas rezultata
neiegiast dzivokla ipa§umu, bet sanem savas dalas atlidzinajumu nauda”. No $i
formuléjuma visupirms izriet, ka reali nedalama nekustama ipa$uma sadalisanai
dzivok]u Ipagumos ir zinama prioritate par citiem dalianas veidiem. Taja pasa
laika CL 1075. panta otras dalas 2. teikuma paredzéts, ka “tiesa var noteikt ari citu
kopipasuma sadales veidu, ja tas vairak atbilst kopipa$nieku interesém vai ir citadi
piemérotaks, raugoties péc lietas apstakliem”.

Japiebilst, ka likumprojekta “Grozijumi Civillikuma” sakotnéja redakcija
daudz uzskatamak bija akcentéta sadaliSanas dzivoklu ipaSumos prioritate par
citiem daliSanas veidiem: “Ja kopipa$uma priek$meta ietilpst dzivojama maja,
tad, kopipagumu dalot, prieksroka dodama dzivojamas majas sadali$anai dzivok]u
ipasumos, atlidzinot nauda kopipaguma dalu tam kopipasniekam, kur§ neiegast
dzivokla Ipagumu. Citus kopipauma dali$anas veidus pieméro tikai tad, ja sadale
dzivok]u ipa§umos nav iespéjama.”"' Tacu, lai gan sakotnéji ieceréta prioritate
CL 107S. panta otras dalas galigaja redakcija ir tikusi mikstinata, likumdevéjs
tomér nav atkapies no cita jau sakotnéji ieceréta noteikuma, ka nekustama
ipaguma sadali$ana dzivoklu ipa§umos ir iespéjama ari tad, ja tas rezultata kads no
kopipasniekiem neiegast dzivokla ipasumu.

Sk.: Kalnin§ E. Kopipaduma izbeig$anas tiesiskais regulégjums un ti reforma Latvija. 2023,
92.-93. Ipp.; Kalnins E. Regulation on Terminating Joint Ownership and Reform Thereof in Latvia.
2023, pp. 219-220.

" Likumprojekts Nr. 906/Lp13 “Grozijumi Civillikuma”. Pieejams: http://titania.saeima.lv/LIVS13/
SaeimaLIVS13.nsf/0/123C10880FD8SCASC2258663003A0CEF?OpenDocument#B [aplikots
07.12.2023.].
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[4.2] No salidzino$o tiesibu viedokla janorada, ka lidzigs kopipasuma
izbeigsanas (dalisanas) veids — apbiivéta nekustama ipaguma sadaligana dzivoklu
ipagumos — ir paredzéts Austrijas tiesibas. Proti, saskana ar Austrijas Dzivokla
ipasuma likuma'? 3. paragrafa pirmas dalas 1. punktu dzivokla ipasums var tikt
nodibinats, pamatojoties uz tiesas spriedumu tiesvediba par kopipasnieku kopibas
izbeigsanu.

Ka atzits Austrijas tiesu praksé un tiesibu doktrina, $im daliSanas veidam,
ja konkréta gadijuma apstaklos tas ir iespéjams un lietderigs, ir prieksroka
salidzinajuma ar paréjiem diviem daliSanas veidiem, t. i., kopigas lietas realo
dalifanu un civilo dalidanu (respektivi, lietas pardo$anu un sapemtas naudas
summas sadalianu starp kopipasniekiem), un nekustama ipaguma sadalidanai
dzivok]u ipagumos attiecigi piemérojami realas daliSanas pamatnoteikumi. Turklat
$adas dalisanas isteno$anai nepiecie$ams, lai katrs kopipasnieks sanemtu vina
domajamai dalai atbilsto$u objektu ar aptuveni lidzigam ipasibam," respektivi,
lai butu iespéjams izveidot kopipasnieku skaitam atbilsto$us un pietiekami
piemérotus dzivokla ipa§uma objektus."

[S] Nemot véra to, ka nekustama ipa§uma sadalianai dzivoklu ipagumos ir
zinama lidziba ar nekustama ipasuma sadalidanu realas dalas (sk. CL 1075. panta
pirmas dalas 1. punktu), uz sadali$anu dzivoklu ipagumos ir attiecinimi vairaki
realas dali$anas pamatnoteikumi, no kuriem galvenais ir kopigas lietas “juridiska
dalamiba”.

[5.1] Proti, ja realas dalidanas galvenais priek$noteikums ir kopigas lietas
juridiska dalamiba realas dalas (sk. CL 847. pantu), tad CL 1075. panta pirmas
dalas 5. punkta paredzéta daliSanas veida pieméro$anas galvenais priek§noteikums
ir juridiska iespéja sadalit kopigo nekustamo ipasumu dzivoklu Ipagumos. Tapéc
CL 1075. panta pirmas dalas S. punkta un $1 panta otraja dala lietotais apziméjums
“nekustamais ipaums, kura ietilpst éka ar dzivojamam telpam”, ir jaiztulko un
japieméro kopsakara ar Dzivokla ipaguma likuma reguléjumu, jo tiesi $is specialais
likums paredz, kadus nekustamos ipa§umus ir iesp&jams sadalit dzivok]u ipasumos.

Ka noteikts Dzivokla ipaSuma likuma 2. panta pirmaja dala, “dzivokla
ipasums ir dzivojama maja tiesiski nodalits patstavigs nekustamais ipagums”, un
“par dzivojamo maju $a likuma izpratné uzskatama éka, kas Nekustama ipa§uma
valsts kadastra informacijas sistéma [turpmak — Kadastra informacijas sistéma]

Bundesgesetz iiber das Wohnungseigentum (Wohnungseigentumsgesetz). Pieejams: https://
www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen& Gesetzesnummer=20001921
[aplikots 07.12.2023.].

13 Sk.: Iro G. Sachenrecht. 6. Aufl. Wien: Verlag Osterreich, 2016, Rz 5/24, 5/30, 5/32.

' Sk.: Binder M. Sachenrecht. Wien: Verlag Osterreich, 2003, Rz 5/17; Koziol H., Bydlinski P,
Bollenberger R. (Hrsg.) Kurzkommentar zum ABGB. S. Aufl. Wien: Verlag Osterreich, 2017, § 843,
Rz 1,3.


https://www.ris.bka.gv.at/GeltendeFassung.wxe?Abfrage=Bundesnormen&Gesetzesnummer=20001921
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registréta ka dzivojama maja”.'® Turklat saskana ar Dzivokla ipa$uma likuma
6. panta otro dalu dzivoklu ipa§umos iespéjams sadalit vienigi “ekspluatacija
nodotu dzivojamo maju” (kopa ar tai piederigajaim paligékim, bivém un attiecigo
zemesgabalu), un $adi jasadala “visa dzivojama maja”.

Tac¢u likumprojekta anotacija un juridiskaja literatara paustais viedoklis,
ka CL 1075. panta pirmas dalas S. punkta paredzétais dalisanas veids principa
attiecas vienigi uz tadam dzivojamam majam (ar attiecigo zemesgabalu vai bez
ta), kuras saskapa ar Kadastra informacijas sistémas datiem ir vairak neka viens
dzivoklis,' ir par $auru. Tas tapéc, ka — lidzas Dzivokla ipa§uma likuma 2. panta
pirmajai dalai — janem véra ari $a likuma parejas noteikumu S. punkta norma,
ka lidz attieciga speciala reguléjuma spéka stasanas bridim Dzivokla ipaguma
likuma noteikumi “piemérojami arl Kadastra informacijas sistéma registrétam
nedzivojamam ékam - biroju ékam, ka ari citam nedzivojamam ékam ar vismaz
tris izbavétiem dzivokliem, ja tajas izveidotas telpu grupas, kas atbilst $a likuma
3. panta pirmajai dalai”. Savukart Dzivokla ipa§uma likuma 3. panta pirmaja dala
noteikts, ka ikviena dzivokla ipauma sastava ietilpstosais “atseviskais ipagums ir
dzivojama maja esoss buvnieciski norobezots un funkcionali nogkirts dzivoklis,
neapdzivojama telpa vai makslinieka darbnica, kura ka dzivojama vai nedzivojama
telpu grupa registréta Kadastra informacijas sistéma”.

Tadéjadi CL 1075. panta pirmas dalas S. punkta paredzétais daliSanas veids
attiecas ne tikai uz tadam ékam, kuras Kadastra informacijas sistéma registrétas
ka “dzivojamas majas” un kuras ir vairak neka viena telpu grupa, bet ari uz tadam
Kadastra informacijas sistéma registrétam nedzivojamam ékam, kuras izveidotas
bavnieciski norobezotas un funkcionali noskirtas dzivojamo vai nedzivojamo
telpu grupas, t. i,, uz $adam biroju ékam, ka ari citam nedzivojamam ékam ar
vismaz tris izbuvétiem dzivokliem.

[5.2] Kadastra objektu formé$anu, tostarp dzivoklu ipaSumu ki jaunu
nekustamo ipasumu veido$anu un registrésanu Kadastra informacijas sistéma, veic
Valsts zemes dienests (sk. Nekustama ipaguma valsts kadastra likuma'” 10., 12.
un S1. pantu). Turklat Valsts zemes dienests ir kompetents aprékinat, parrékinat
(aktualizét) un registrét Kadastra informacijas sistéma katra dzivokla ipaguma
sastava ietilpsto$o kopipasuma domajamo dalu atbilsto$i Kadastra informacijas
sistéma registrétajiem aktualajiem buves datiem (sk. Dzivokla ipasuma likuma
S. panta ceturto dalu).

'S Atbilstosi bavju klasifikacijai éka uzskatama par dzivojamo maju jau tad, ja vismaz 50% no ékas
galvena lietosanas veida aprékina izmantojamo telpu grupu platibas aiznem dzivojamo telpu grupas
(sk. Ministru kabineta 2018. gada 12. jinija noteikumu Nr. 326 “Biivju klasifikicijas noteikumi”
[15.06.2018. red.] 8. punktu), proti, bez dzivokliem (dzivojamo telpu grupim) dzivojama maja var
bit (un parasti ir) ari nedzivojamo telpu grupas.

Sk.: Kalnin§ E. Kopipaduma izbeig$anas tiesiskais regulégjums un ti reforma Latvija. 2023,
111.-112. Ipp,; Kalnin$ E. Regulation on Terminating Joint Ownership and Reform Thereof in
Latvia. 2023, p. 222.

17 Nekustama ipaguma valsts kadastra likums: LV likums. Pienemts 01.12.2005. [01.12.2022. red.].
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Tapéc ka izskiros§s pieradijjums tam, ka konkréto nekustamo Ipasumu
iespéjams sadalit vismaz divos dzivoklu ipa§umos, kalpo Valsts zemes dienesta
sniegts atzinums par tadas sadalidanas iespéju (praksé to dévé ki “atzinumu par
iesakimo domajamo dalu aprékinu”). Turklat $adu atzinumu Valsts zemes die-
nests ir tiesigs sagatavot un izsniegt ari “péc viena kopipas$nieka pieprasijuma”
(sk. Ministru kabineta 2012. gada 10. aprila noteikumu Nr. 263 “Kadastra objekta
registracijas un kadastra datu aktualizacijas noteikumi”® $9. punktu).

Valsts zemes dienesta atzinuma norada konkréto nekustamo Ipasumu
identificéjoso informaciju, tostarp dzivoklu ipa§umos sadalamas ékas “lietderigo
platibu” (atbilstosi tai tiek noteikts visu kopipaguma domajamo dalu kopskaits),
un ieteicamo sadalijumu domajamas dalas, attieciba uz katru jaunizveidojamo
dzivokla ipasumu noradot 1) konkrétas telpu grupas kadastra apziméjumu, adresi
(ja tada ir) un §is telpu grupas kopéjo platibu, 2) kopipasuma domajamas dalas
apmeéru (ko veido konkrétas telpu grupas kopéjas platibas attieciba pret visas ékas
lietderigo platibu) un 3) izmantosanas veidu (“dzivoklis”, “nedzivojama telpa” vai
“makslinieka darbnica”).

Ja tiesa ir nospriedusi sadalit nekustamo Ipagumu dzivoklu Ipagumos, tad
sprieduma rezolutivaja dala, balstoties uz Valsts zemes dienesta atzinuma ietverto
informaciju, ir noradamas zinas, kas identificé katru jaunizveidoto dzivokla
ipa$umu. Vienlaikus tomér janem véra, ka Valsts zemes dienesta atzinuma no-
raditajam kopipasuma doméajamo dalu apméram ir vienigi informativs raksturs
un $is apmérs var mainities (ja, pieméram, starplaika kads no kopipasniekiem,
veicot buvdarbus, ir samazinajis vai palielinajis kadas telpu grupas kopéjo platibu).
Tapéc nav izslégts, ka péc tiesas sprieduma spéka staanas Valsts zemes dienestam
var rasties pamats parrékinat (aktualizét) katra ar spriedumu izveidota dzivokla
ipafuma sastava ietilpsto§o kopipa$uma domajamo dalu atbilstosi Kadastra
informacijas sistéma registrétajiem aktualajiem buves datiem (sk. Dzivokla
ipasuma likuma S. panta ceturto dalu).

[5.3] Ja tiesvedibas gaita kads no kopipasniekiem ir noradijis uz nepie-
cies$amibu sadalit kopigo nekustamo ipa$umu dzivoklu ipasumos un ari, tiesas
ieskata, $ads dalianas veids konkréta gadijuma apstaklos pirmskietami varétu
bat vispiemérotakais, tatu neviens no kopipasniekiem nav sagadajis un iesniedzis
tiesai iepriek§ minéto Valsts zemes dienesta atzinumu, tiesai jarikojas atbilstosi
Civilprocesa likuma' 93. panta ceturtajai dalai un jaizpilda “noradi$anas jeb
izskaidro$anas piendkums”, kura galvenais mérkis ir novérst t. s. “parsteiguma
sprieduma” risku.*

Proti, $ada situacija tiesas pienakums ir pazinot pusém, ka lieta nav iesniegti
pieradijumi par iespéju sadalit stridus nekustamo ipagumu dzivoklu ipasumos,

Kadastra objekta registracijas un kadastra datu aktualizacijas noteikumi: Ministru kabineta
2012. gada 10. aprila noteikumi Nr. 263 [22.03.2023. red.].

¥ Civilprocesa likums: LV likums. Pienemts 14.10.1998. [01.12.2023. red.].

Par §1 pienakuma izpratni sk. plasak: Gulbis R. Tiesne$a noradisanas pienakuma izpratne un nozime
civilprocesa. Jurista Vards, 2022, Nr. 41 (1255).
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noradot, ka par $adu pieradijumu kalpo attiecigs Valsts zemes dienesta atzinums,
ka arinepiecie$amibas gadijuma nosakot terminu minéta pieradijjuma iesnieg$anai,
vienlaikus izskaidrojot tiesiskds sekas (t. i., cita CL 107S. panta pirmaja dala
paredzéta dalidanas veida noteik$ana ar tiesas spriedumu), kadas iestasies, ja $ads
papildu pieradijums netiks iesniegts.

3. Jaunizveidojamo dzivoklu ipasumu atbilstiba kopipasnieku
domajamam dalam un lidz$inéjai dalitas lietosanas kartibai

[6] Ka jau noradits iepriek$, nekustama Ipasuma sadaliSanai dzivoklu
ipagumos ir zinama lidziba ar nekustama ipa$uma sadaliSanu realas dalas,
tapéc uz sadaliSanu dzivoklu Ipasumos ir attiecinami vairaki realas daliSanas
pamatnoteikumi (sk. §a raksta S. punktu).

[6.1] Atbilsto$i vienam no $adiem pamatnoteikumiem, kas izriet no
CL 1069. panta pirmas dalas un 1075. panta pirmas dalas 1. punkta sistémiska
kopsakara un jégas, kopigas lietas realas daliSanas rezultata tiesas noteiktajam
realajim dalam principa jaatbilst kopipagnieku domajamam dalam (to vértibai).
Tadéjadi ari CL 107S. panta pirmas dalas S. punkta paredzétas dali$anas rezultata
izveidotajiem dzivoklu ipa§umiem péc vispariga principa jaatbilst kopipasnieku
skaitam un vinu domajamam dalam (to vértibai). Vienlaikus jinem véra, ka $ada
preciza daliSana ne vienmeér ir praktiski istenojama. Tapéc — ka atzits juridiskaja
literatara un tiesu praksé — ir pielaujams sadalit kopigo nekustamo ipa§umu ari
tadas realas dalas, kas vértibas zina precizi neatbilst kopipasnieku domajamam
dalam, vienlaikus piedzenot no lielakas realas dalas ieguvéja atbilsto$u atlidzibu
nauda par labu tam, kur$ sanémis vértibas zina mazaku realo dalu salidzinajuma ar
vinam piedero$o domdjamo dalu? (minétas atlidzibas apmérs nosakams atbilstosi
kopiga nekustama Ipaguma tirgus vértibai laika, kad péc batibas tiek izskatita
civillieta par kopipa$uma izbeig§anu).?

Tamlidzigs risinajums ir pielaujams, ari sadalot stridus nekustamo ipagumu
dzivoklu ipasumos. Proti, ir pielaujams sadalit nekustamo Ipagumu ari tados
dzivok]u ipasumos, kuri precizi neatbilst kopipasnieku domajamam dalam (to
vértibai), vienlaikus piedzenot no lielaka dzivokla ipajuma ieguvéja atbilstosu
atlidzibu nauda par labu tam, kur§ sanémis vértibas zina mazaku dzivokla
ipasumu (salidzindjuma ar vipam piederoso domdjamo dalu). Tadéjadi tam
kopipasniekam, kurs$ uzskata, ka vinam pienakas $ads izlidzinajums no viena vai
vairakiem citiem kopipasniekiem, tiesvedibas gaita ir aktivi jagada par to, lai tiesa
varétu apspriest un nepiecieSamibas gadijuma ari pozitivi izlemt §adu jautajumu ar
spriedumu. Tapéc ieintereséta kopipasnieka uzdevums ir jau laikus iesniegt tiesai

21 Sk.: Grutups A., Kalnins E. 2002, 279. Ipp.; Senata 21.02.2019. spriedums lieta Nr. SKC-33/2019
(C19046014),9.2. punkts. Pieejams: https://www.at.gov.lv/lv/tiesu-prakse/judikaturas-nolemumu-
arhivs [aplikots 07.12.2023.].

Sk.: Kalnin§ E. Kopipasuma izbeig$anas tiesiskais reguléjums un ta reforma Latvija. 2023,
55.-56. Ipp.
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ne tikai ticamus pieradijumus par visa stridus nekustama ipasuma un attiecigo
jaunizveidojamo dzivoklu ipasumu tirgus vértibu, bet ari skaidru un saprotamu
piedzenamas summas aprékinu.

[6.2] Nosakot realo dalisanu (sk. CL 107S. panta pirmas dalas 1. punktu), tiesai
péc iespéjas janem véra, kadas dalas jau atseviski lieto katrs no kopipasniekiem,
ja vinu starpa ir noteikta kopiga nekustama ipajuma dalita lietosana (sk.
CL 1070. panta pirmo dalu), tadéjadi vertéjot ari to, kuram no kopipasniekiem
ir pamatotaka interese sanemt vienu vai otru reali atdalito dalu (attiecigajam
kopipasniekam $adas intereses esiba ir japierada). Ari, sadalot stridus nekustamo
ipasumu dzivoklu ipasumos, tiesai péc iespéjas janem véra, kuras tie$i telpu
grupas atseviski jau lieto katrs no kopipasniekiem, jo parasti tadu kopipasnieku
starpa, kuru nekustama ipa§uma sastava ietilpst dzivojama maja vai nedzivojama
éka, ar ligumu vai tiesas spriedumu ir noteikta kopiga nekustama ipaguma dalita
lietosana.”’

Kaut ari likuma nav tie$i paredzéta $ada iespéja, Senata praksé atzits, ka
zemesgramata ir iespéjams nostiprinat kopipasuma esosa nekustama ipa§uma
dalitas lieto$anas kartibu, jo $ada kartiba ir saistita ar ipasuma tiesibu uz
nekustamu ipa$umu un saprotama ka kopipasniekiem kopigi piedero$as ipasuma
tiesibas aprobezojums, turklat zemesgramata nostiprinata dalitas lietosanas
kartiba ir saisto$a visam tre$ajam personam, un ar to var rékinaties, iz$kiroties
par konkréto domajamo dalu iegadi’** No minéta izriet, ka arl strida par
kopipasuma izbeig§anu un nekustama ipasuma sadali$anu dzivoklu ipasumos
kopipasnieki var rékinaties ar to, ka tiesa nems véra zemesgramata nostiprinato
dalitas lieto$anas kartibu. Savukart tad, ja kopipasnieku starpa noteikta dalitas
lieto$anas kartiba zemesgramata nav nostiprinata, ieinteresétajam kopipa$niekam
ir japierada $adas lietosanas kartibas esiba un saturs. Turklat gan viena, gan otra
gadijuma ieinteresétajam kopipasniekam skaidri japauz tiesai sava vélme iegut
tiesi to jaunizveidojamo dzivokla Ipagumu, kura sastava ieklaujamo dzivojamo vai
nedzivojamo telpu grupu konkrétais kopipasnieks jau lieto atseviski no paréjiem
kopipasniekiem.

Kopipagnieku starpa noteiktas dalitas lietoganas kartibas (sk. CL 1070. panta
pirmo dalu) véra pemsana vienlaikus nozimé ari secindjumu izdaridanu
par to, kuram kopipas$niekam ir pamatotaka interese sanemt vienu vai otru
jaunizveidojamo dzivokla Ipasumu. Parasti tas kopipasnieks, kura atseviska
lietosana ir nodots konkréts dzivoklis vai nedzivojama telpa, primari gada tiesi
par $is telpu grupas uzturésanu laba kartiba un tas uzlabosanu, izdarot atbilsto-
$us ieguldijumus. Tapéc, piespriezot jaunizveidojamo dzivokla Ipagumu tam

# Sk.: Kalnin$ E. Kopipaduma izbeigsanas tiesiskais reguléjums un ta reforma Latvija. 2023, 56.-57.,
113.-114. Ipp.

2 Sk.: Senata 02.11.2011. lémums lieta Nr. SKC-781/2011 (C01161910), 10.-14. punkts; Senata
05.12.2012. 1émums lieta Nr. SKC-1800/2012 (C01161910), 10. punkts. Pieejams: https://www.
at.gov.lv/lv/tiesu-prakse/judikaturas-nolemumu-arhivs [aplikots 07.12.2023.]; Senata 29.05.2020.
spriedums lieta Nr. SKC-103/2020 (C30428315), 8. punkts. Pieejams: https://manas.tiesas.lv/
eTiesasMvc/nolemumi [aplikots 07.12.2023.].
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kopipasniekam, kurs$ lidz tam ir atseviski lietojis attiecigo telpu grupu, butiba tiek
nemti véra ari konkréta kopipasnieka izdaritie ieguldijumi vina atsevigka lieto$ana
nodotaja dala, kas atbilst nepiecie$amibai izraudzities tadu dali$anas risindgjumu,
kas konkréta gadijuma apstak]os ir vispiemérotakais un vistaisnigakais.*

[7] Visbeidzot — atskiriba no Austrijas tiesibam (sk. $a raksta 4.2 punktu) -
CL 107S. panta otras dalas 1. teikuma ir tiesi paredzéta tiesas iespé&ja sadalit stridus
nekustamo ipagumu dzivoklu ipaSumos pat tad, ja kids no kopipasniekiem (pie-
méram, nelielas domajamas dalas vai citu iemeslu dé]) $adas dalisanas rezultata
neiegust attiecigu dzivokla ipa§umu un ir spiests samierinaties ar vina domajamas
dalas atlidzinajumu nauda. Ka skaidrots likumprojekta anotacija, $ada daliSanas
risindjuma tipisks piemeérs ir situacija, kad viena kopipasnieka atsevigka lieto$ana
ir nodoti neizbavéti bénini vai pagrabtelpas, kas péc vispariga principa ietilpst
“kopipa$uma esosaja dala” (sk. Dzivokla ipasuma likuma 4. panta pirmas dalas
1. punktu), jo $adas koplietosanas telpas, kuras konkrétajam kopipasniekam va-
rétu bat ari nodotas atsevigka lieto$ana, principa nevar tikt ieklautas jaunizveido-
jama dzivokla ipaguma sastava ka “atseviskais ipagums” vai ta dala (sk. Dzivokla
ipaguma likuma 3. pantu).>

Minétais risinajums patiesiba nozimé divu dali$anas veidu kombinésanu, jo
lidzas sadalidanai dzivoklu ipasumos (sk. CL 1075. panta pirmas dalas S. punktu)
notiek arl “dalas atdo$ana vienam vai vairakiem kopipasniekiem ar pienakumu
atlidzinat daJu nauda” (sk. CL 1075. panta pirmas dalas 2. punktu). Tapéc, nosakot
piedzenama atlidzinajuma apmeéru, tiesai jarikojas atbilstosi lidz$inéja prakse
akceptétajiem atlidzibas noteik$anas kritérijiem, proti, par pamatu janem stridus
nekustama ipa§uma tirgus vértiba laika, kad péc butibas tiek izskatita civillieta par
kopipaguma izbeig§anu,”” un attiecigajam kopipasniekam pienakosa atlidzindgjuma
apmeérs janosaka atbilstosi vina domajamas dalas lielumam, t. i., ka $ai domajamai
dalai atbilsto$a dala no visa stridus nekustama ipa§uma tirgus vértibas.*®

Praksé problematisks var but jautajums, no kura konkréti ir piedzenama
tiesas noteikta atlidzinajuma summa par labu tam kopipasniekam, kur$ neiegast
dzivokla ipasumu (sk. CL 1075. panta otras dalas 1. teikumu). Atkariba no konkréta
gadijjuma apstakliem atlidzinajums nauda var tikt piedzits no viena, vairakiem
vai visiem paréjiem kopipasniekiem, kuri dali$anas rezultata ir ieguvusi dzivoklu
ipa$umus, tostarp uz ta kopipasnieka doméajamas dalas rékina, kuram jasamierinas
ar atlidzinajumu nauda. Citiem vardiem, atbilsto$s atlidzinajums batu piedzenams

% Sal.: Senata 26.10.2021. ricibas sédes lémums lieta Nr. SKC-1120/2021 (C71259319), 3.1. punkts.
Pieejams: https://manas.tiesas.lv/eTiesasMvc/nolemumi [aplikots 07.12.2023.].

¢ Likumprojekta Nr. 906/Lp13 “Grozijumi Civillikkuma” anoticija. Pieejams: http://titania.saeima.

Iv/LIVS13/SaeimalIVS13.nsf/0/123C10880FD8SCASC2258663003A0CEF?OpenDocument#B
[aplikots 07.12.2023.].

¥ Sal.: Senata 15.11.2017. spriedums lietd Nr. SKC-263/2017 (C04205509), 9. punkts; Senita
02.12.2021. spriedums lieti Nr. SKC-84/2021 (C04306814), 7.1. punkts; Senata 05.01.2023.
spriedums lieta Nr. SKC-116/2023 (C68383320), 8.1. punkts Pieejams: https://manas.tiesas.lv/
eTiesasMvc/nolemumi [aplitkots 07.12.2023.].

2 Sal: Sendta 30.03.2017. spriedums lieta Nr. SKC-105/2017 (C04344910), 122. un
12.3. punkts. Pieejams: https://manas.tiesas.lv/eTiesasMvc/nolemumi [aplikots 07.12.2023.].
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no ta kopipasnieka, kurs, iegastot dzivokla ipa§umu, ir guvis labumu ariuz dzivokla
ipa$umu nesanémus$a kopipasnieka domajamas dalas rékina. Ja, pieméram,
viena kopipasnieka atseviska lieto$ana ir tikusi nodoti neizbavéti bénini, kas péc
vispariga principa ietilpst “kopipaguma esosaja dala” ka koplietosanas telpas (sk.
Dzivokla ipaguma likuma 4. panta pirmas dalas 1. punktu), tad, sadalot nekustamo
ipasumu dzivoklu ipagumos, $im kopipasniekam $ada gadijuma batu jasamierinas
ar vina domajamas dalas atlidzinadjumu nauda, kas batu piedzenams no paréjiem,
t. i, dzivoklu ipasumus ieguvusajiem, kopipasniekiem atbilsto$i vinu ieguto
“kopipasuma domajamo dalu” apméram (sk. Dzivokla ipaguma likuma S. panta
pirmo dalu).

Kopsavilkums

1. CL 1075. panta pirmas dalas S. punkta paredzétais dalisanas veids -
“nekustama ipa$uma, kura ietilpst éka ar dzivojamam telpam, sadali$ana
dzivoklu ipasumos” - attiecas ne tikai uz tadam ékam, kuras Kadastra
informacijas sistéma registrétas ka “dzivojamas majas” un kuras ir vairak neka
viena telpu grupa, bet ari uz tadam Kadastra informacijas sistéma registrétam
nedzivojamam ékam, kuras izveidotas bavnieciski norobezotas un funkcionali
noskirtas dzivojamo vai nedzivojamo telpu grupas, t.i., uz $adam biroju ékam,
ka ari citim nedzivojamam ékam ar vismaz tris izbavétiem dzivokliem (sk.
Dzivokla ipaguma likuma 2. panta pirmo dalu un $a likuma parejas noteikumu
S. punktu).

2. Ja tiesvedibas gaita kads no kopipa$niekiem ir noradijis uz nepiecie$amibu
sadalit kopigo nekustamo ipa§umu dzivoklu ipa§umos un ari, tiesas ieskata,
$ads dalianas veids konkréta gadijuma apstaklos pirmskietami varétu bat
vispiemérotakais, tac¢u strida puses nesper nepiecie$amos solus, lai tiesa varétu
noteikt $adu risindgjumu ar spriedumu, tiesai jarikojas atbilstosi Civilprocesa
likuma 93. panta ceturtajai dalai un janorada pusém uz attieciga Valsts
zemes dienesta atzinuma ka pieradijuma iz$kiro$o nozimi, ka ari jaizskaidro
tiesiskas sekas (t. i., cita CL 107S. panta pirmaja dala paredzéta dalidanas veida
noteik$ana ar tiesas spriedumu), kadas iestasies, ja $ads papildu pieradijums
netiks iesniegts.

3. Uz nekustama ipasuma sadaliSanu dzivoklu ipagumos ir attiecinami vairaki
realas daliganas (sk. CL 107S. panta pirmas dalas 1. punktu) pamatnoteikumi,
proti, jaunizveidojamiem dzivoklu ipa§umiem péc vispariga principa jaatbilst
kopipasnieku skaitam un vipu domajamam dalam (to vértibai), turklat sie
dzivok]u ipasumi sadalami starp kopipasniekiem péc iespéjas atbilstosi vinu
starpa noteiktajai stridus nekustama ipasuma dalitas lieto$anas kartibai.
Vienlaikus ir pielaujams sadalit nekustamo Ipa$umu ari tados dzivoklu
ipadumos, kuri precizi neatbilst visu kopipasnieku domajamam dalam (to
vértibai) vai pat visu kopipasnieku skaitam, vienlaikus piedzenot atbilstosu
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atlidzibu nauda par labu tam kopipas$niekam, kur$ sapémis vértibas zina
mazaku dzivokla ipagumu (salidzinajuma ar vinam piederoso domajamo dalu)
vai kur§ vispar ir spiests samierinaties ar vina domajamas dalas atlidzinajumu
nauda (sk. CL 107S. panta pirmas dalas 1. teikumu).
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IEROBEZOJUMI PRASIBAM, KAS IZRIET
NO SOLIDARAJAM SAISTIBAM

RESTRICTIONS ON CLAIMS ARISING FROM
JOINT AND SEVERAL OBLIGATIONS

Atslégvardi: res judicata, civilprocess, prasijuma priek$mets, solidara saistiba

Key words: res judicata, civil procedure, object of the claim, joint and several obligation

Summary

The aim is to ascertain how res judicata principle constricts claims against the jointly and
severally liable debtors. The scope and origins of the res judicata principle, as well as the concept
and nature of a divisible claim are discussed. Article 1670 of the Civil Law of Latvia contains
not only the res judicata but also the id quod interest principle. Res judicata is not applicable to
partial actions for the rest of the debt under Article 1683 of Civil Law of Latvia, since there is no

identity of claim object with previous action.

Ievads

Civillikuma' 1670. panta pirmaja teikuma ir ietverta solidaras saistibas
definicija un ari tas ierobezojums: “Par nedalitu jeb solidaru prasijums vai saistiba
atzistami tad, kad no vairakiem kreditoriem katrs var prasit visu priek§metu, vai
kad no vairakiem paradniekiem katram ir pienakums visu izpildit, pie kam tomér
priek§metu var prasit un tas jaizpilda tikai vienu reizi.” Skietami $is liegums varétu
bat saistits ar res judicata principu, proti, ka nav atlauts vérsties atkartoti tiesa
par vienu un to pasu priek§metu. Vienlaikus saskana ar Civillikuma 1683. pantu

! Latvijas Republikas Civillikums. Valdibas Véstnesis, 1937, Nr. 41.
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kreditors var péc sava ieskata prasit tikai daJu no saistibas izpildijuma, ja prasijuma
priek$mets ir dalams, un tikai tapéc, ka prasijis tikai dalu, kreditors nezaudé savas
tiesibas uz visu prasijumu, bet gan paréjo var prasit pat ari no ta kopparadnieka, no
kura agrak prasijis tikai dalu. Lidz ar to raksta mérkis ir noskaidrot, cik liela méra
prasibas, kas izriet no solidarajam saistibam, ir ierobezotas ar res judicata principu.

1. Dazadas res judicata izpratnes un kopiga izcelsme

Saskana ar prof. V. Bukovska uzskatiem res judicata principa pieméro$ana
iespéjama tikai tur, kur ir ne vien pravnieku un strida priek$meta, bet ari
prasibas pamata identitate. Lai prasibu varétu uzskatit par pilnigi identisku ar
jau izspriestu prasibu, ir nepiecie$ama: a) pravnieku identitite abas prasibas,
kaut ari vinu tiesibu pécnacéju personas; b) stridiga objekta identitate un c) abu
prasibu pamatu identitate.> Ka izriet no iepriek§ minéta, ar res judicata principu
tiek saprasta ieruna, ka celta prasiba ir ta pati, ko tiesa jau reiz izskatijusi, un tapéc
prasiba nav pielaujama.’ Tas saistams ar sprieduma likumiga spéka stasanos, proti,
likumigais spéks ir $kérslis jaunas prasibas cel$anai, kas identiska jau izskatitai
prasibai.* Vacijas tiesibu doktrina precizé, ka ar to ir domats tie$i nevis sprieduma
formalais tiesiskais spéks, bet gan materialais tiesiskais spéks.* Respektivi, saskana
ar Vacijas Civilprocesa likuma (Zivilprozessordnung) 322. pantu spriedumiem
ir tiesisks spéks tikai tiktal, ciktal sprieduma ir izspriests prasijums, kas izteikts
prasiba vai pretprasiba.® Attiecigi tiek pielautas ari secigas prasibas par dalu no
prasijuma (Teilklage).” Savukart angloamerikanu tiesibas res judicata princips ir
plasaks, pieméram, Anglija un Kanada saskana ar res judicata principu tiek atzits,
ka sprieduma likumigais spéks aptver ne tikai izspriestos prasijumus, bet ari tos
tiesibu jautajumus, kuriem vajadzéja tikt apspriestiem konkrétaja tiesvediba un
kurus puses, ievérojot sapratigu rapibu, batu jaladz izskatit.® Aizliegta atkartota
vér$anas, ja starp celto prasibu un jau izskatitu prasibu ir prasibas pamatu

Bukovskis V. Civilprocesa macibas gramata. Riga: autora izdevums, 1933, 437. Ipp.
*  Bukovskis V. 1933, 318. Ipp.
*  Bukovskis V. 1933, 437. Ipp.
Schwannecke L. Zeit fiir einen autonomen Rechtskraftsbegrift? Bucerius Law Journal, 2020, Heft 2,
S.154.
Zivilprozessordnung in der Fassung der Bekanntmachung vom S. Dezember 2005 (BGBI. IS. 3202;
2006 1 S. 431; 2007 I S. 1781), die zuletzt durch Artikel 6 des Gesetzes vom 8. Oktober 2023
(BGBL. 2023 I Nr. 272) geindert worden ist. Pieejams: https://www.gesetze-im-internet.de/zpo/
BJNR005330950.html [aplikots 04.12.2023.].
Sk.: Odin$ R. Ieskats personas tiesibas celt prasibu par materialtiesiskajiem prasijumiem dalas.
Gram.: Latvijas Republikas Satversmei — 100. Latvijas Universitates 80. starptautiskas zinatniskas
konferences rakstu krajums. Riga: LU Akadémiskais apgads, 2022, 158.-16S. Ipp.
Sinai Y. Reconsidering res judicata: a comparative perspective. Duke Journal of Comparative and
International Law, 2011, Vol. 21, p. 358.
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identitate.” Lai ari pastav butiskas at$kiribas izpratnés, res judicata ir visparatzits
starptautisko tiesibu princips.'’

Neatkarigi no izpratnes atskiribam vésturiskas saknes principam ir visdrizak
mekléjamas kanoniskajas tiesibas. Kanoniskajas tiesibas lietots termins imponere
silentium (‘likt ciest klusu’) un velak absolvere ab impetitione."! Tiesibu doktrina
noradits, ka $ie termini batiba no musdienu juristu viedokla atkariba no lietojuma
konteksta nozimé prasibas nepielaujamibu vai ari visparigi res judicata spéku."”
Sakotnéji imponere silentium bija paredzéts ka sods par noziegumiem, kas pastradati
verbali, lai novérstu to atkartotu pastradasanu, bet vélak imponere silentium
parauga kanoniska procesa sastavdalu, lai galigi izslégtu turpmakus stridus kada
jautajuma.’® Atbilstosi kanonisko tiesibu pétljumam $adi formuléjumi, iespéjams,
to veiksmiguma dé] bez ipasas argumentacijas tika vélak parpemti laicigajas
tiesas."

2. Solidaras saistibas res judicata principa ietekmeé

Civillikuma 1670. panta noradits, ka “Par nedalitu jeb solidaru prasijums vai
saistiba atzistami tad, [..] kad no vairakiem paradniekiem katram ir pienakums visu
izpildit, pie kam tomeér priek§metu var prasit un tas jaizpilda tikai vienu reizi”. No
Civillikuma 1670. panta prieksteca (Baltijas Vietéjo likuma kopojuma 3332. panta)
skaidrojumiem izriet, ka vardi “var prasit” saprotami ka procesuala darbiba,
jo vaciski tur un citos pantos lietots jédziens Klage."® Ari masdienu judikatara
attieciba uz Civillikuma 2171. un 2172. panta ievadvardiem - “Nomnieks vai
irnieks var bez otras puses piekri$anas prasit liguma atcel$anu” un “Iznomatajs vai
izirétajs var bez otras puses piekri$anas prasit liguma atcel$anu” — skaidrots, ka ar
to domata prasibas cel$ana, nevis darbibas arpus tiesas.' Lidz ar to varétu lidzigi
spriest, ka Civillikuma 1670. panta lietotie vardi ir domati ka prasibas cel§ana. Tas
savukart nozimeé, ka $is pants ari atspogulo procesualo principu - res judicata.

Tacu vienlaikus Civillikuma 1683. panta ir paredzéts, ka kreditors var atkartoti
vérsties pret paradnieku, ja agrak prasijis tikai dalu. Analogisks $im pantam ir

° Sinai Y. 2011, p. 358.

Cheng B. General Principles of Law: As Applied by International Courts and Tribunals. New York:

Cambridge University Press, 2006, p. 372.

Moury E. Silentium perpetuum et absolutio ab impetitione. Lexpression de la sentence définitive

et de la requéte irrecevable dans la procédure canonique des XII e et XIII e siecles. Bulletin of

Medieval Canon Law, Volume 31, 2014, p. 14S.

2 Moury F. 2014, p. 145.

B Ibid.

" Ibid.

Shtakel'berg H. A. Sbornik reshenij: grazhdanskogo kassacionnogo i obshhego sobranija

1-go i kassacionnyh departamentov byvshego pravitel'stujushhego senata raz’jasnjajushhih

zakonopolozhenija dejstvujushhie v zapadnoj Latvii i v Jestonii. Riga: Jurist”, 1932, s. 396.

16 Augstakas tiesas 22.09.2021. spriedums lieta Nr. SKC-875/2021, ECLI:LV:AT:2021:0916.
C30756619.11.S, 7.4-7.5. punkts.
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Baltijas Vietéjo likuma kopojuma 334S. pants, kura komentaros noradits, ka no
$1 panta var it ka atvasinat kreditora tiesibas arl péc prasibas cel$anas pret vienu
kopparadnieku celt ari prasibu pret otru kopparadnieku, proti, vinam ir tiesibas
vienlaikus prasit izpildijumu no vairakiem kopparadniekiem atseviski un turklat
no katra attieciba uz visu priek$metu."”

Ka norada profesori V. Bukovskis un K. Erdmans, kreditoram nav pienakuma
vispirms sagaidit rezultatu procesos pret paréjiem kreditoriem."® Vienlaikus
profesors V. Bukovskis noradijis, ka vacu zemju tiesu praksé, analizéjot kopigas
tiesibas jeb romie$u pandektu tiesibas, $is tiesibas vienlaikus celt prasibu pret
vairakiem paradniekiem ir stridigas.” No profesora V. Bukovska citétas vacu
zemju tiesu prakses izriet, ka spriedumam pret vienu paradnieku ir negativa res
judicata ietekme uz paréjiem kopparadniekiem, proti, ja prasibu noraida, tad ta
noder paréjiem kopparadniekiem ka ieruna par res judicata. Ja vairakas prasibas
vienlaikus, tad, kameér tiek izskatita pirma prasiba, apturama tiesvediba paréjas
celtajas prasibas.*

Turklat spéka stajies spriedums par solidaru saistibu nak par labu ari citiem
kopparadniekiem un dod viniem tiesibas izteikt res judicata ierunu, proti, ja ar
spriedumu noraidita prasiba, tad spriedums par parada neesibu darbojas tapat
ka izpildijums kreditoram. Tacu §1 kaut kad nakotné varbutéja ieruna nevar but
skérslis procesam.”’ Vienlaikus paragra prasi$ana no visiem noved pie liekiem
apvienojamiem procesiem, un turklat ir acimredzama par daudz paprasisana, t.
i., viena un ta pasa parada prasisana.”> Austrijas tiesibu doktrina jau sen trapigi
noradits, ka solidaru attiecibu gadijuma katrs no paradniekiem prasitajam ir
parada visa kopuma; bet $o izpildijumu prasitajs var prasit nevis tik reizu, cik
daudz ir paradnieku, bet gan tikai vienu reizi, jo mantiska interese (id quod
interest) visos gadijumos ir viena un ta pati. Un, ja §i atlidzinagana ir vienu reizi
izpildita, tad mantiska starpiba (interese) ir ari izpildita no citu paradnieku puses.
Citadi kreditors sanemtu divas reizes vienu un to pasu izpildijumu.”® Ka izriet
no profesora V. Sinaiska skaidrojumiem, tad ar jédzienu “interese” zinatniski

'7 Buenger J. Commentar zu dem vierten Buch des Liv-, Est- und Curdndischen Privatrechts. Riga:
Commisions-Verlag von N. Kymmel, 1889, S. 190.

18 Bukovskij V. (sost.) Svod’ grazhdanskih” uzakonenij gubernij Pribaltijskih” (s” prodolzheniem”
1912-1914 gg. i s” raz’jasnenijami) v” 2 tomah” T. IL, soderzhashhij Pravo trebovanij. Riga:
G. Gempel'i Ko, 1914, 5. 1383, 6).

1 Bukovskij V. 1914, 5.1383, b).

2 J. A. Seuffert’s Archiv fir Entscheidungen der obersten Gerichte in den deutschen Staaten. Zwolfter
Band. Miinchen: Literarisch-artisstische Anstalt der J. G. Cotta’schen Buchhandlung, 1859, S. 15-16.

2 J. A. Seuffert’s Archiv fir Entscheidungen der obersten Gerichte in den deutschen Staaten.
Neunzehnter Band. Miinchen: Literarisch-artisstische Anstalt der J. G. Cotta’schen Buchhandlung,
1866, S. 42.

2 J. A. Seuffert’s Archiv fir Entscheidungen der obersten Gerichte in den deutschen Staaten.

Zwanzigster Band. Munchen: Literarisch-artisstische Anstalt der J. G. Cotta’schen Buchhandlung,

1867, S. 41-42.

Mages A. Die Gesammtschuldverhiltnisse des Osterreichischen Rechtes. Wien: Verlag der

G. J. Manz’schen Buchhandlung, 1872, S. 194.
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saprotama starpiba starp cietusa iepriek$éjo un vélako mantisko stavokli, ja tas
izriet no paradnieka darbibas vai bezdarbibas neizpildi$anas.**

Nemot véra iepriek§ minéto divu identisku izpildiSanas priek$metu, lai
gan runa ir par vienu izpildiSanas priek§metu, prasi$ana un izpildisana neatbilst
solidaras saistibas butibai, kas noteikta Civillikuma 1670. panta, un novestu
pie iedzivo$anas uz paradnieku rékina. Lidz ar to prasibas cel$ana pret katru
kopparadnieku atseviski par visu priek§metu var bat pretéja res judicata un
netaisnas iedzivosanas aizliegumam.

Tacu iepriek$ minétais saskana ar Civillikuma 1683. pantu nav $keérslis
kreditoram celt prasibu tiesa tikai par dalu prasijuma, ja §I prasijuma priek$mets
ir dalams, un nebut aprobezotam savas tiesibas atkartoti vérsties pret vienu
un to pa$u kopparadnieku, no kura prasijis tikai da]u. Pieméram, ja kreditoram
ir prasijums par 10 000 euro samaksu pret kopparadniekiem, tad kreditors ir
tiesigs celt vispirms prasibu par 5000 euro piedzinu pret vienu kopparadnieku
un péc $is lietas izskati$anas atkartoti vérsties par atliku$a parada piedzinu pret
to pasu kopparadnieku. Citiem vardiem, kreditoram ir paredzétas tiesibas vacu
tiesibu izpratné Teilklage®s jeb secigas prasibas par dalu no prasijuma. Sadu tiesibu
pastavésana arl pamatojama Latvijas tiesibas, risinot jautajumus: ka $ada veida
celtas prasibas ietekmé res judicata princips un vai naudas prasjjums ir dalams
prasijuma priek$mets.

Prasijuma priek$mets ir dalams visos prasijumos, kuros izpildijuma priek$mets
ir naudas samaksa. Minétais izriet no Civillikuma 1425. un 1426. panta noteikta,
proti, “[..] nevienu nevar piespiest apmierinaties tikai ar kadas saistibas dalas
izpildijumu, pat ari tad, ja tas priek$mets ir dalams”, un — “Ja nedalama saistiba
saistitai pusei neizpildi$anas dé] piespriez atlidzinat pretéjai pusei zaudé&jumus, tad
$o atlidzibu var dot ari pa dalam; [..]”. Visparzinams, ka zaudéjumu atlidziba tiek
noteikta nauda. Ari doktrina noradits, ka jebkura saistiba, kuras priek$metu, t. i,
izpildijumu, var sadalit dazados vienveidigos izpildijumos pa dalam, ir dalama.*
Nav $aubu, ka naudas samaksas prasijumi bez $aubam ir tadi, kurus var sadalit
dazados vienveidigos izpildijumos pa dalam. No ta izriet, ka ikviens prasijums,
kura priek$mets ir nauda, ir dalams.

Arvalstis atzits, ka gadijuma, kad celta prasiba par atsevikam zaud&jumu
atlidzibas pozicijam, tad spriedums par $im atseviskam zaudéjumu atlidzibas
pozicijam nesaista attieciba uz atliku$ajam pozicijam, par kuram veél taisams
spriedums, jo pirmais spriedums nav vértéjis prasijuma esibu ka tadu kopuma.*’

Sinaiskis V. Latvijas Civiltiesibu apskats. Lietu tiesibas. Saistibu tiesibas. Riga: Latvijas Juristu
biedriba, 1996, 141. Ipp.
3 Sk.: Odins R. 2022, 158.-165. Ipp.
Erdmann C. System des Privatrechts der Ostseeprovinzen Liv-, Est- und Curland. Vierter Band.
Obligationenrecht. Riga: N. Kymmel’s Verlag, 1894, S. 13.
¥ Sveices Federalas tiesas (Schweizerisches Bundesgericht) 23.03.2021. spriedums lieta Nr. 4A_449/
2020, 6.4.3. punkts. Pieejams: http://relevancy.bger.ch/php/clir/http/index.php?highlight docid=
atf%3A%2F%2F147-111-345%3Ade&lang=de&type=show_document [aplikots 04.12.2023.].
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Turpretim senakos avotos, pamatojot to ar pandektu tiesibu teoriju,
izvirzits viedoklis: ja kreditors prasiba ieklavis tikai dalas prasijumu pret visiem
kopparadniekiem, tad vins$ ir atteicies no solidaras atbildibas. Tacu, ja prasjjums
par dalu no parada izvirzits tikai pret vienu kopparadnieku, tad tiesibas uz solidaro
atbildibu nav zudusas.?

Diskutabla ir $adas atzinas pareiziba, jo atteikumam no prasijuma atbilstosi
Civillikuma 1862. pantam jabat skaidri izteiktam atskiriba no vienos$anas, kura
saskana ar Civillikuma 1863. pantu var tikt ari noslégta, izsakot gribu kluséjot.
Ievérojot musdienu izpratni par res judicata principu, minéta pandektu tiesibu
doktrinas atzina batu attiecinama tikai uz tiem gadijumiem, kad solidaras
saistibas kreditors nav atklati paudis, ka vérsies pret atbildétaju vai atbildétajiem
tikai par dalu no prasijuma un radijis iespaidu par visu tiesibu izlieto$anu. Sada
gadijuma ir runa par sléptu prasibu par dalu no prasijuma jeb ta saukto verdeckte
Teilklage.” Tiesiskas sekas $ados gadijumos saskana ar Vacijas Federativas tiesas
(Bundesgerichtshof) judikatiiru ir tadas, ka sprieduma likumigais spéks skar ari vél
to dalama prasijuma dalu, par kuru netika celta prasiba, ka ari attieciba uz citiem
prasljumiem no ta pasa prasibas pamata.®

Sada konteksta pamatotaka ir diskusija par to, ja atbilstosi Civillikuma
1683. pantam kreditors ir veiksmigi prasijis tikai dalu no prasijuma, tad vélak, celot
atkartotu prasibu pret citu kopparadnieku, nebatu nosakams res judicata efekts
spriedumam prasiba par atliku$o paradu. Ka noradits doktrina, tas neatbilstu vinu
attiecibu ar kreditoru patstavigumam un raditu iespéju kreditoram launpratigi
izmantot situaciju, celot prasibu pret mazak aizsargaties spé&jigu paradnieku.*! Var
ari piekrist, ka res judicata nebutu attiecinams, ta¢u nevis minéto iemeslu dél, bet
tapéc, ka atskiras prasibu priek$mets, jo neizpildas viens no tris kritérijiem, lai
varétu atsaukties uz res judicata, proti, nepastav stridigo objektu identitate.*> Lai
arl runa prasibas par naudas piedzinu dalamu prasijumu gadijuma ir runa par,
pieméram, 500 euro no 1000 euro materialtiesiska prasijuma, tomér tas nenozime,
ka prasibas priek$mets ir tiesibas uz visiem 1000 euro, bet gan 500 euro, jo péc
savas rakstura to atlauj prasijuma dalamiba. Lidz ar to Civillikuma 1683. panta
noteiktais ir saskana ar procesualo res judicata principu.

* Buenger J. 1889, S. 190.
» Odins R. 2022, 160. Ipp.

%0 Vacijas Federilas tiesas (Bundesgerichtshof) 09.04.1997. spriedums lieta Nr. IV ZR 113/96.
Pieejams: https://lorenz.userweb.mwn.de/urteile/bghz135_178.htm [aplikots 04.12.2023.].

3t Bukovskij V. 1914, s. 1333, B).
> Bukovskis V. 1933, 437. Ipp.
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Kopsavilkums

1. Res judicata principa saknes, iespéjams, mekléjamas kanoniskajas tiesibas.
Masdienas res judicata princips tiek atzits par starptautisku principu.
Par to liecina ari $i principa atzi$ana par starptautisko tiesibu principu
starptautiskajas tiesas.

2. Civillikuma 1670. panta paredzétas tiesibas prasit izpildit prasijuma prieks-
metu tikai vienu reizi ir saprotamas ka tiesi procesuala darbiba — prasibas
cel$ana. Tiesibas prasit priek§metu tikai vienu reizi no procesuala viedokla
ir saskatama res judicata principa izpausme. Turpretim tiesibu sapemt
izpildijumu tikai vienu reizi gadijuma ir runa nevis par res judicata principu,
bet gan par mantiskas intereses (id quod interest) vienadibu. Lai gan solidara
prasiba ir vairaki paradnieki, tiem ir viens izpildiSanas priek$mets. Divu
identisku izpildisanas priek$metu, lai gan runa ir par vienu izpildiSanas
priek§metu, prasi$ana un izpildi$ana neatbilst solidaras saistibas batibai un
novestu pie iedzivo$anas uz paradnieku rékina.

3. Jebkura saistiba, kuras priek$metu, t. i, izpildijumu, var sadalit dazados
vienveidigos izpildijumos pa dalam, ir dalama. Naudas prasijumi bez $aubam
ir tadi, kurus var sadalit dazados vienveidigos izpildijumos pa daJam.

4. Ja atbilstosi Civillikuma 1683. pantam kreditors ir veiksmigi prasijis tikai dalu
no prasijuma, tad vélak, celot atkartotu prasibu pret citu kopparadnieku, nebatu
nosakams res judicata efekts spriedumam prasiba par atlikuso paradu. Vienlaikus
Civillikuma 1683. panta noteiktais nav pretruna ar res judicata principu.

S. Ievérojot musdienu izpratni par res judicata principu, pandektu tiesibu
doktrinas atzina — ja kreditors prasiba ieklavis tikai dalas prasjjumu pret
visiem kopparadniekiem, tad vin$ ir atteicies no solidaras atbildibas, — batu
attiecinama tikai uz tiem gadijumiem, kad solidaras saistibas kreditors nav
atklati paudis, ka vérsies pret atbildétaju vai atbildétajiem tikai par dalu
no prasjjuma un radijis iespaidu par visu tiesibu izlieto$anu. Proti, célis ta
saukto verdeckte Teilklage. Tiesiskas sekas $ados gadijumos spriedumam ir
tadas, ka sprieduma likumigais spéks skar ari vél to dalama prasijuma dalu,
par kuru netika celta prasiba, vai ari attieciba uz citiem prasijumiem no
ta pada prasibas pamata. Vienlaikus ap$aubama ir vienpuséja atteik$anas
no prasijuma, klusi cie$ot, jo no Civillikuma 1862. panta izriet, ka vienpuséjas
gribas izteikumam jabat skaidri izteiktam atskiriba no vieno$anas, kura
saskana ar Civillikuma 1863. pantu var tikt ari noslégta, izsakot gribu kluséjot.
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Summary

Review of a civil case in an oral or written process is one of the most discussed issues considering
the development of civil procedural regulation in today’s rapidly changing world. The transition
to a written process is permissible if the initial will comes from the plaintiff and the defendant,
but the decision of the question is the competence of the judge. Such an option should be
allowed in appeal cases, but it has to be limited to certain categories of cases related to non-
material family disputes and other sensitive issues.

Tiesibas uz taisnigu tiesu ir nozimigas cilvéktiesibas, kuras saistas ar tiesas
taisnigu sprieSanu visplagakaja $o tiesibu izpratné. Tiesas uzdevums ir nodrosinat
lietas dalibnieku procesualo garantiju ievéro$anu un nonakt pie taisnigaka
civiltiesiska strida risinajuma, ievérojot gan procesualo normu, gan materialtiesisko
normu prasibas. Tas nozimé, ka atkipes no likuma noteiktas formalas lietu
izskati$anas kartibas nav pielaujamas vai ir pielaujamas tikai Civilprocesa likuma'
noteiktajos gadijumos un veidos. Tadéjadi katras iespéjamas atkapes no likuma
nostiprinatas civillietas izskati$anas kartibas ir iznémums no visparigas kartibas.
Sabiedriba valdosie procesi un citas norises rada nepiecie§amibu periodiski vértét

' Civil Procedure Law. Pieejams: https://likumi.lv/ta/en/en/id/50500 [aplitkots 08.08.2023.].
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jau eso$o likuma noteikto civillietas izskati$anas kartibu un radit tadus procesualos
reguléjumus, kuri atbilst ta briza sabiedribas vajadzibam un ir pietiekami elastigi un
vienlaikus nodrosina tiesibas uz taisnigu tiesu ievérosanu. Pie $adiem izvértésanas
un pilnveidosanas jautajumiem ir attiecinams ari rakstiskuma elements, kura
plasgaka piemérosana civillietas izskati$ana ir sensitivs jautajums.

Vésturiski ir nostiprinajies uzskats, ka tiesibas uz taisnigu tiesu izpauzas ka
tiesibas but klat tiesas sédé un lietas dalibnieka tiesibas uz mutvardu procesu.”
Tomeér, vértéjot Latvijas Civilprocesa likuma veiktos grozijumus, arvien skaidrak ir
izsekojama tendence noteikt atseviskas lietu kategorijas vai procesualos jautajumus
tiesnesim izlemt rakstveida procesa, tatu paredzot tiesnesa tiesibu nepiecie$amibas
gadijuma un tiesas sprie$anas interesés pariet uz mutvardu procesu. Juridiskaja
literatara tiek pausts viedoklis, ka mutiskuma princips ir ciesi saistits ar atklatuma
principu.®* Tadéjadi var pastavét riski, kad, ierobezojot noteiktas tiesvedibas
mutiskuma principu, var tikt apdraudéts ari atklatuma princips. Raugoties no
tiesibu véstures skatpunkta, $adam apgalvojumam ir pamats. Vértéjot attiecigo
jautajumu masdienu normativa reguléjuma ietvaros, jaatzist, ka, ierobezojot lietas
izskatianu mutvardu procesa, atklatuma princips tiek nodrosinats ar to, ka tiesas
nolémums, kurs ir stajies likumiga spéka, publiski ir pieejams e-lietas portala ka
anonimizéts nolémums, nodrosinot sabiedribas kontroli par tiesas nolémuma
kvalitati. Vienlaikus pastav ari uzskats, ka “galigo nolémumu publicésana elektro-
niskas datubazés ir viens no galvenajiem tiesas nolémumu atklatuma nodrosina-
$anas mehanismiem”.* Tadéjadi iespéjamais ierobezojums atklatuma principam,
ja lieta tiek skatita rakstveida procesa, attieciba uz sabiedribu ir tas, ka e-lietas
portala anonimizétais nolémums tiek publiskots, ja tas nav parsadzéts un ir
stajies spéka, bet parsudzétais tiesas noléemums plagakai sabiedribai nav pieejams.
Sads atklatuma principa ierobezojums ir samérigs, nemot véra, ka parsadzétais
nolémums ir paklauts augstakas instances tiesas kontrolei, bet tas savukart, ja
netiks parsadzéts, — sabiedribas kontrolei. Tomér ari §ada gadijuma no sabiedribas
kontroles izkrit parsadzétais tiesas nolémums, uz kura pareizibu atsaucas augstakas
instances tiesas sastavs, noradot, ka zemakas instances tiesas sprieduma ietvertais
pamatojums ir pareizs un pilniba pietiekams, pievienojoties zemakas instances
tiesas sprieduma argumentacijai, atkartoti to nenoradot sava sprieduma motivu
dala. Tados gadijumos butu lietderigi anonimizét un publiskot ari zemakas tiesu
instances nolémumu.

> Latvijas Republikas Satversmes komentari. VIII nodala. Cilvéka pamattiesibas. 92. pants. Autoru

kolektivs prof. R. BaloZa zinatniska vadiba. Riga: Latvijas Véstnesis, 2011, 136. Ipp.

Grigore-Bara E. Mutvardu procesa nozime tiesas sprie$ana: tiesibu véstures aspekti. Latvijas
Republikas Augstakas tiesas biletens, 2023, Nr. 26, 51. Ipp.

Gribonika E. Interaction of the Principle of Orality and Interests to Consider a Criminal Case
in a Written Proceedings in the Criminal Procedure Law. In: New Legal Reality: Challenges and
Perspectives. I. Collection of research papers in conjunction with the 8% International Scientific
Conference of the Faculty of Law of the University of Latvia. Riga: University of Latvia Press, 2021,
p- 186.
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Mutiskuma principa ierobezojums mauasdienu civilprocesuala reguléjuma
ietvaros butu javérté konteksta ar ta iespé&jamo ietekmi uz sacikstes principa
piemérosanu, patiesibas noskaidro$anu un dispozitivitates principu. Rakstveida
process civiltiesiska strida izskatisana liela méra ir saistits ar lietas dalibnieka
spéjam profesionali realizét pieradi$anas procesu, analizéjot un vértéjot strida
apstaklus, ka ari savus argumentus pamatojot ar atbilstosiem (péc satura un
formas) pieradijumiem. Tas nozimé, ka paglaik, kamér nav noteikta profesionala
jurista parstaviba tiesa, ne katra lietu kategorija un ne katra tiesu instancé ir
pielaujams civiltiesisko stridu izskatit rakstveida procesa.

Diskusija par rakstveida procesa atbilstibu personas tiesibam uz taisnigu
tiesu ir notikusi ari Eiropas Cilvéktiesibu tiesa (turpmak — ECT) Cilvéktiesibu
un pamatbrivibu aizsardzibas konvencijas® 6. panta pirma teikuma konteksta.
Lidz ar to, pamatojoties uz ECT ilgstosi vértétam atzinam, tika konstatéts, ka, “ja
persona vélas lietas izskati$anu mutvardu procesa, tai $ada iespéja ir janodro$ina
viena instancé, kas izskata lietu péc batibas. Apelacijas instances tiesa lietu, pretéji
pieteicéja vélmém, var izskatit rakstveida procesa, ja procesa veids, péc tiesas
ieskata, neietekmeé lietas objektivu un taisnigu izsprie$anu, proti, ja lietas apstakli
neprasa pieteicéja personigu uzklausisanu un tiesa lietu var izspriest, iepazistoties
ar lietas materialiem un procesa dalibnieku viedokli rakstveida”.®

Civillietas izskatiSanas mutiskums tiesas sédé ir uzskatams ka viens no
butiskiem elementiem, lai tiesa nonaktu pie taisnigaka lietas izskatisanas rezultata,
tiesi uzklausot lietas dalibnieku paskaidrojumus un uzdodot precizéjosos
jautagjumus. TieSuma efekts lauj novértét lietas dalibnieka personibu, vina izpratni
par sabiedriba notiekos$ajiem socialajiem procesiem, noskaidrot pilnigak lieta
nozimigus apstaklus, ne tikai uzdodot precizéjo$os jautajumus, bet arl sapemot
nepieciesamo informaciju no neverbalas komunikacijas. Fizisko personu mobilitate,
kad cilvéks ne vienmér ir piesaistits vienai noteiktai apdzivotai teritorijai (pilséta,
novads, valsts) sava dzivesveida vai nodarbibas dél, liek ari tiesim civiltiesisko
stridu risinasana pielagoties, nodrosinot lietas dalibnieku tiesibas piedalities
tiesas sédé, tostarp dot tiesai paskaidrojumus mutvardos. Savukart procesualas
ekonomijas princips uzliek pienakumu tiesai nodro$inat péc iespéjas laika un
izmaksu zina ekonomiskaku procesu, organizéjot civiltiesiska strida izskatisanu
likuma noteikta kartiba un ievérojot visus tiesibu uz taisnigu tiesu elementus.
Tas nozimé, ka formali neelastigas un smagnéjas proceduras neatbilst sabiedribas
izpratnei par nozimigu jautdjumu risinaanu starp privattiesisko subjektu un
valsti. Personas klatesamibu un mutvardu procesu ir iespéjams nodrosinat,

5 European Convention on Human Rights. Signed in Rome on 04.11.1950. [in the wording of

01.08.2021.]

¢ Cited after the decision of the Department of Criminal Affairs of the Supreme Court of the Republic
of Latvia of September 2, 2014 in Case No. SKK-J-475/2014 (Criminal case No. 11518002206),
see Judgments of the European Court of Human Rights in cases Bulut v. Austria (17358/90,
22.02.1996.), Botten v. Norway (16206/90, 19.02.1996.), Déry v. Sweden (28394/9S, 12.11.2002.,
Fredin v. Sweden (12033/86, 23.02.1994.), Markku Kaipila v. Finland (49453/99, 18.10.2005.).
DPieejams: https://www.at.gov.lv [aplitkots14.08.2023.].
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ne tikai personai fiziski klatesot péc adreses noradita un noteikta vieta, bet ari tad,
ja procesi notiek ar tie§saistes komunikacijas lidzek]u starpniecibu. Komunikacijas
tehnologiju attistiba un ekonomisko procesu atrums musdienu sabiedriba dikté
jaunu pieeju civiltiesisko stridu risina$ana un pieprasa atraku un kompaktaku
procesu tiesa. Pie $adiem procesiem darbs jau noris, izstradajot digitalas iespé&jas
lietas dalibniekiem pieklat pie lietas materialiem attalinati, elektroniski iesniegt
procesualos dokumentus u. tml. Parmainu perioda svarigi ir nodrosinat elastigu
pieeju gan veco, gan jauno procedaru ievérosanai, dot iespéju lietas dalibniekiem
pasiem izvéléties tiesas pieejamibas vélamako modeli atbilstosi personu iespé&jam,
socialajam prasmém. Sapratiga lidzsvara nodrosinasana starp likuma noteiktajam
lietas dalibnieka procesualajam izvélém un taisnigu strida iznikumu ir tiesnesa
kompetence. Juristu publikacijas jau tiek pausts viedoklis, ka tehnisko lidzeklu
izmanto$ana, nosakot lietas izskati$anu mutvardu procesa videokonferences vai
cita tie$saistes rezima, ir uzskatama par nepiecieSamo kompromisu musdienu
sabiedriba, kad rakstiskums $ada veida sak dominét par mutiskumu.” Vacijas
Civilprocesa likuma® 128. un 128.a § noteic procesualo kartibu un nosacijumus,
kuriem pastavot ir iespé&jams skatit lietu vai izlemt ar tiesvedibu saistitos
jautajumus rakstveida procesa, gan ari piedalities lietas izskati$ana ar tie$saistes
lidzekliem (attéls, skana), atrodoties cita vieta, kas nav tiesas telpas. Rakstveida
procesa pielaujamiba strida izskati$ana ar pusu piekri$anu un dazadiem likuma
ietvertiem ierobeZojumiem ir noteikta gan Igaunijas Civilprocesa likuma,’ gan ari
Lietuvas civilprocesa likuma.'” Tomér ari Latvijas civilprocesualaja reguléjuma,
lidzigi ka tas ir redzams citu Eiropas valstu civilprocesos, arvien plasak tiek pielauts
rakstveida process noteiktu lietu kategoriju izskati$ana, nosakot tiesnesa tiesibas
noraidit lietas dalibnieka lagumu skatit lietu mutvardu process, ja likums noteic
izskatit stridu prioritari rakstveida procesa, vai ari jau iesakta rakstveida procesa
pariet uz lietas izskatianu mutvardu procesa, ja tas sekmés butisku jautajumu
noskaidro$anu un veicinas taisnigaku lietas iznakumu. Covid-19 infekcijas
izplatibas parvaldibas likuma'' 10. pants, paredzot iespé&ju tiesai izskatit lietu
rakstveida procesa, ja iespéjams nodrosinat lietas dalibnieku procesualo tiesibu
ievéro$anu un nav nepiecie$ams lietu iztiesat tiesas sédé, ir raisijis pardomas
par to, ka attieciga pagaidu norma butu ieklaujama patstavigaja reguléjuma. Tas
nozimé, ka vairums civillietu tika izskatitas gan pirmaja instancé, gan apelacijas
instancé rakstveida procesa, nerikojot lietas izskatiS$anu mutvardos vai ari rikojot

7 Rusanovs E. Lielbriede L. Rakstiskuma un mutiskuma sinergijas problematika Latvijas
kriminalprocesa (I). Jurista Vards, 2023. Pieejams: https://m juristavards.lv/eseja/283186-rakstis-
kuma-un-mutiskuma-sinergijas-problematika-latvijas-kriminalprocesa-i/ [aplikots14.08.2023.].
Code of Civil Procedure. Pieejams: https://www.gesetze-im-internet.de/englisch_zpo/englisch_
zpo.html [apliakots15.08.2023.].

® Code of Civil Procedure. Pieejams: https://www.riigiteataja.ee/en/eli/S13122013001/consolide
[aplikots 08.08.2023.].

Civil Procedure Code of the Republic of Lithuania. Pieejams: https://www.infolex.It [aplikots
08.08.2023.].

Law on the Management of the Spread of COVID-19 Infection. Pieejams: https://www.likumi.lv
[aplikots 08.08.2023.].
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tiesas sédi MS Teams vai Cisco Webex tie$saistes platforma. Augstikas tiesas
judikatara ir atzits, ka “tiesai pasai lietas apstaklu vispusigas apsvér§anas rezultata
ir janonak pie parliecibas, ka lietas izskatiSana rakstveida procesa neliegs lietas
dalibniekiem pilnvértigi istenot viniem Civilprocesa likuma pieskirtas tiesibas
un tiesa spés pareizi un kvalitativi izspriest lietu”.!> Vértéjot $is atzinas ietekmi
uz tiesas sprie$anu konteksta ar rakstveida procesa ka lietas izskati$anas formas
saglabasanu civiltiesisko stridu izskir§ana, janorada, ka sakotnéjai gribai izskatit
lietu rakstveida procesa ir janak no prasitaja un atbildétaja puses. Tikai péc pusu
viedokla noskaidro$anas jautajuma izlem$ana varétu but noteikta tiesnesim, kura
kompetencé ir pirmskietami izvértét lietas izskati$anas rakstveida procesa ietekmi
uz pareizu un taisnigu lietas izskati$anu. Sida lémuma pienemsanai batiska
nozime ir izskatama strida lietu kategorijai, pieradijumu pietiekamibai un lietas
dalibnieku parstavju profesionalitatei parstavibas realizé$ana, sagatavojot pusu
paskaidrojumus un argumentus.

Apelacijas tiesvediba civiltiesiska strida ir tiesibu uz taisnigu tiesu viens no
elementiem, kura mérkis ir realizét reviziju par pirmas instances tiesas sprieduma
pareizibu. Jau paslaik vairakas lietu kategorijas apelacijas instancé lietu izskati$ana
noris rakstveida procesa, vienlaikus paredzot ari apelacijas atlauju snieg8anu, lai
maksimali novérstu nepamatotas un formalas parsidzibas. Sis lietu kategorijas
Civilprocesa likuma laika gaita tiek papildinatas ar jauniem uzskaitjjumiem. Tas
liecina tikai par to, ka sabiedriba kopuma ir atzinusi, ka $ada kartiba atseviskas
lietu kategorijas ir pienemama un ne vienmér ir nepiecieSams rikot tiesas sédi
mutvardu procesa, lai izvértétu pirmas instances tiesas nolémuma pareizibu. Tas
nozimé, ka rakstveida process jau paslaik ir sevi pieradijis ka atbilsto$u apelacijas
tiesvedibas formu. Vienlaikus jaatzist, ka ariapelacijas instancé var pastavét virkne
lietu kategoriju vai apstaklu, kuru ietekmé rakstveida process nav pielaujams.
Vértéjot izteiktos viedoklus un citu Eiropas valstu procesuilos reguléjumus,
ir atzistams, ka pareja uz rakstveida procesu civillietas izskatiS$ana ka lietas
izskati$anas pamatveidu paslaik batu pielaujama tikai gadijuma, ja lieta tiek skatita
apelacijas instancé un pasas puses vienojoties ir to lagusas tiesai. Turklat sada
iespéja ir jaierobezo noteiktas lietu kategorijas, kuras ir saistitas ar nemantiskiem
gimenes stridiem un citiem sensitiviem jautajumiem. Pirmas atzinas judikatara
ir jau atrodamas, noradot uz mutvardu procesa nozimi stridos par aizgadnibas un
saskarsmes tiesibam."

Jebkura gadijuma pusu pieteiktais lagums skatit lietu rakstveida procesa ir
jaizlemj tiesai. It ipasi, ja tiesai ir japarbauda no jauna apelacijas sadzibai pievienotie
vai arlir jaizverteé lieta esosie pieradijumi, kuri, taisot spriedumu pirmaja instancg,
nav nemti véra vai atziti par maznozimigiem.

2 Judgment of the Department of Civil Cases of the Senate of the Republic of Latvia of 25 January 2023
in Case No. C73454620, SKC-46/2023. Pieejams: https://www.at.gov.lv [aplikots15.08.2023.].

'3 Judgment of the Department of Civil Cases of the Senate of the Republic of Latvia of [..] 2023 in
Case No. SKC-[F]/2023. Pieejams: https://www.at.gov.lv [aplikots 12.10.2023.].
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Kopsavilkums

1. Analizéjot Latvijas Civilprocesa likuma veiktos grozijumus, arvien skaidrak ir
izsekojama tendence noteikt atseviskas lietu kategorijas vai izlemt procesualos
jautajumus rakstveida procesd, vienlaikus paredzot tiesnesa tiesibu
nepiecieSamibas gadijuma un tiesas sprieSanas interesés pariet uz mutvardu
procesu. Mutiskuma princips ir ciesi saistits ar atklatuma principu. Vértéjot
attiecigo jautajumu masdienu normativa reguléjuma ietvaros, rakstveida
procesa atklatuma princips tiek nodrosinats ar to, ka tiesas noléemums, kur§
ir stajies likumiga spéka, publiski ir pieejams e-lietas portala ka anonimizéts
nolémums, nodrosinot sabiedribas kontroli par tiesas nolémuma kvalitati.
Tadéjadi ir nepieciesams paplasinat anonimizéto nolémumu pieejamibu
ar léemumiem, kuriem ir gala ietekme civillieta, un spéka neesosiem tiesas
spriedumiem, uz kuru motivu dalu atsaucas augstakas instances tiesa, taisot
savu spriedumu lieta.

2. Rakstiskas procedaras ir ekonomiskas un pieprasa lietas dalibnieka lielaku
disciplinu procesualo darbibu realizé$ana, izprotot sacikstes principa butibu.
Tas nozimé, ka paslaik, kamér nav noteikta profesionala jurista parstaviba
tiesa, ne katra lietu kategorija un ne katra tiesu instancé ir pielaujams
civiltiesisko stridu izskatit rakstveida procesa. Orientéjoties uz rakstiskuma
stiprina$anu civilprocesa, vienlaikus ir javérté iespéja stiprinat advokata
procesu.

3. Komunikacijas tehnologiju attistiba un ekonomisko procesu atrums mus-
dienu sabiedriba dikté jaunu pieeju civiltiesisko stridu risinaana un pieprasa
atraku un kompaktaku procesu tiesa. Parmainu perioda svarigi ir nodrosinat
elastigu pieeju gan veco, gan jauno procediru ievéro$anai, dot iespéju lietas
dalibniekiem pasiem izvéléties tiesas pieejamibas vélamako modeli atbil-
sto$i personu iespéjam, socidlajam prasmém. Sakotnéjai gribai izskatit lietu
rakstveida procesa ir janak no prasitaja un atbildétaja puses. Tikai péc pusu
viedokla noskaidro$anas jautajuma izlem$ana varétu but noteikta tiesnesim,
kura kompetencé ir pirmskietami izvértét lietas izskatiSanas rakstveida
procesa ietekmi uz pareizu un taisnigu lietas izskatidanu. Sada lémuma
pienemsana butiska nozime ir izskatama strida lietu kategorijai, pieradijjumu
pietieckamibai un lietas dalibnieku parstavju profesionalitatei parstavibas
realizé$ana, sagatavojot pusu paskaidrojumus un argumentus.

4. Vertéjot izteiktos viedoklus un citu Eiropas valstu procesualos reguléjumus,
ir atzistams, ka pareja uz rakstveida procesu civillietas izskati$ana ka lietas
izskati$anas pamatveidu paslaik batu pielaujama tikai gadijuma, ja lieta tiek
skatita apelacijas instancé un pasas puses vienojoties ir to lagusas tiesai.
Turklat $ada iespéja ir jaierobezo noteiktas lietu kategorijas, kuras ir saistitas
ar nemantiskiem gimenes stridiem un citiem sensitiviem jautdjumiem.
Jebkura gadijuma pusu pieteiktais lagums ir javérté tiesai ari gadijumos, kad
lieta ir jaizskata apelacijas instancé.
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Summary

The article focuses on the principle of consensuality in the teaching of Professor Carl Eduard
Erdmann from the University of Tartu, in light of a loan pre-agreement. The issue is examined
by providing an insight into the classification of contracts in Baltic private law, the personality
of C. Erdmann and his views as a person and a scholar. The article reveals the reasons that
prompted C. Erdmann, contrary to the position of local law, to express a controversial opinion
on the right to claim the conclusion of a loan contract on the basis of a preliminary contract.
The article concludes with a brief overview of developments in Germany, Estonia and the DCFR.

Ievads

Pievérsoties profesora Karla Eduarda Erdmana (1841-1898) atstitajam
zinatniskajam mantojumam Latvija,' nav nepiecie$ams skaidrot §is izvéles moti-
vus — tie runa pasi par sevi. Si tiesibu zinatnieka dogmatiskais mantojums Baltijas
privattiesibas lidz $im nav parspéts. Tas tadé], ka K. Erdmans ir uzskatams par

' Atskiriba no Igaunijas, kur vina vards ir nogrimis aizmirstiba. Sk.: Luts-Sootak M. Carl Erdmann —

ein deutschbaltischer Provinzialrechtler mit Idealen. Zeitschrift der Savigny-Stiftung fiir
Rechtsgeschichte. Germanistische Abteilung. 25. Juni 2021, S. 155.
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vienigo Baltijas provinc¢u civilistu un tatad, nemot véra civiltiesibu péctecibu, ari
Latvijas civilistu, kur$ péc Baltijas Vietéjo likumu kopojuma III dalas? (turpmak
ari — BVLK III dala) pienem3anas ¢etros séjumos® ir visa pilniba atbilstosi pan-
dektu tiesibu sistémai dogmatiski iztirzajis provincu civiltiesibas. Vina darbi, lai
gan ne tik plasi ka starpkaru perioda, ievérojot valodas barjeru, ari masdienas tiek
izmantoti tiesu nolémumu pamato$anai.* Savukart netie$i K. Erdmana izteiktas
atzinas tiek izmantotas, atsaucoties uz profesora Vladimira Bukovska (1867-1937)
BVLK III dalas komentariem un citiem pa$maju civiltiesibu pétnieku darbiem.
Nemot véra minéto, §i raksta meérkis ir noskaidrot konsensualisma principa® lomu
K. Erdmana Baltijas privattiesibu maciba, pamatojoties tostarp uz vina personibas
raksturojumu.

1. Ligumu brivibas princips un iedalijums konsensualligumos
un realligumos

Mausdienas nepastav $aubas, ka ligumu brivibas princips ir centralais privat-
autonomijas elements. Ir atzits, ka $is princips izpauzas Cetros veidos: ligu-
ma noslégsanas, ligumpartnera izvéles, liguma satura izvéles un, visbeidzot,
liguma formas izvéles briviba.* Tomér $§ada ligumu brivibas principa izpratne nav
aksiomatiska, bet gan ir uzskatama vairak ka par divas tuksto§gadés mérojamas
ligumtiesibu attistibas augli. Baltijas provincés recipétas romie$u tiesibas
nepazina un neatzina ligumu brivibas principu, un balstijas uz ligumu numerus

Provincialrecht der Ostseegouvernements. Dritter Theil. Privatrecht. Liv-, Est- und Curlaendisches
Privatrecht. Zusammengestellt auf Befehl des Herrn und Kaisers Alexander II. St. Petersburg: In der
Buchdruckerei der Zweiten Abtheilung Seiner Kaiserlichen Majestit Eigener Kanzlei, 1864.

Erdmann C. System des Privatrechts der Ostseeprovinzen Liv-, Est- und Curland. Erster Band.
Allgemeiner Theil. Familienrecht. Riga: N. Kymmel’s Verlag, 1889; Erdmann C. System des
Privatrechts der Ostseeprovinzen Liv-, Est- und Curland. Zweiter Band. Sachenrecht. Riga:
N. Kymmel’s Verlag, 1891; Erdmann C. System des Privatrechts der Ostseeprovinzen Liv-, Est-
und Curland. Dritter Band. Erbrecht. Riga: N. Kymmel’s Verlag, 1892; Erdmann C. System des
Privatrechts der Ostseeprovinzen Liv-, Est- und Curland. Vierter Band. Obligationenrecht. Riga:
N. Kymmel's Verlag, 1894.

* Sk, piem. Senata 15.11.2023. sprieduma lieta Nr. SKC-25/2023, ECLI:LV:AT:2023:111S.
C24086817.16.S 9.3. punktu; Senata 28.11.2023. sprieduma lieta Nr. SKC-48/2023, ECLI:LV:AT:
2023:1128.C30707219.17.S 8.1. punktu.

Ar konsensuilisma jeb konsensa principu (vacu val. — Konsensprinzip; Konsensualismus) $auraka
izpratné apzimé noteikumu, saskana ar kuru ligumu noslégganai pietiek vienigi ar parastu lidzéju
savstarpéju gribas izteikumu saskanigumu. Savukart plagaka izpratné konsensualisma princips
nozimé, ka, lai gan konsenss nav vienigais, bet tomér ir centralais jeb galvenais ligumisko attiecibu
nodibinasanas priek$noteikums. Sk.: Weller M.-Ph. Das Vertrags- und Konsensprinzip. Vom
Naturrecht iiber Domat und Pothier zum Code Civil (1804). In: Beckmann R. M., Mansel H.-P,
Matusche-Beckmann A. (Hrsg.). Weitsicht in Versicherung und Wirtschaft. Gedachtnisschrift fiir
Ulrich Hiibner. Heidelberg, Miinchen, Landsberg, Frechen, Hamburg: C. F. Miiller, 2012, S. 441.

¢ Balodis K. levads civiltiesibas. Riga: Zvaigzne ABC, 2007, 176.-177. Ipp.
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clausus principu, atbilsto$i kuram valsts aizsardzibu lielakoties baudija tikai tadas
prasijuma tiesibas, kas izrietéja no formali atzitiem ligumu veidiem.”

Lai gan jau 19. gadsimta BVLK III dalas izstrades laika tika viennozimigi
atzits, ka romie$u tiesibas pastavosajam iedalijumam formalos un neformalos
ligumos jeb paktos nav piegkirama praktiska nozime (tapéc saskapa ar visparéjam
tiesibam (ius commune) katrs ligums, par kura bitiskam sastavdalam ir panakta
vieno$anas, ir izpildams), atseviski romie$u tiesibas pastavosie ligumu klasifikacijas
elementi — to iedaljjums konsensualligumos un realligumos — tika parpemti ari
Baltijas provincu tiesibas. Vienlaikus, ka ir atziméjis BVLK III dalas tévs profesors
Fridrihs Georgs fon Bunge (1802-1897), lidzéjiem ir pienakums ievérot tikai to,
kas ir noteikts ar likuma prasibam atbilstoso ligumu.®

Lai gan F. G. fon Bunges sniegtaja provin¢u privattiesibu apskata nav
atrodams ligumu iedalijums konsensualligumos un realligumos, tas Baltijas
provin¢u privattiesibas pastav. Par minéto liecina pasa F. G. fon Bunges sniegta
atsevisku ligumu veidu klasifikacija, ka ari norade uz Igaunijas Brunpinieku un
zemes tiesibu, kas ligumu iedalijjuma konsensualligumos un realligumos pilniba
seko romies$u tiesibam, atsevisku ligumu veidus reguléjo$u noteikumu pilnigumu.’
Tas ierobezo lidzéju tiesibas noteikt attieciga liguma priek$metu, jo, at$kiriba no
konsensualligumiem, kuru noslégsanai pietiek ar lidzéju konsensu, ja vien likums
neizvirza noteiktas formas prasibas, katra realliguma noslégsanas priek$noteikums
lidztekus abu lidzéju konsensam ir attiecigas lietas nodosana,'’ kas savukart
ierobezo konsensualisma principa piemérojamibu. Lidz ar to varétu uzdot
jautajumu par tadas vieno$anas spéku un izpildamibu, saskana ar kuru lidzéji ir
vienojusies par realliguma noslég$anu, nenododot pasu lietu.

Par hrestomatisku pieméru $aja zina no Vietéjo privattiesibu skatpunkta
ir uzskatima aizdevuma liguma ka realliguma un ta prieksliguma savstarpéja
mijiedarbiba. Saistiba ar $o mijiedarbibu K. Erdmans, neskatoties uz viennozimigu

Sk.: Pavlovskis G. Pacta sunt servanda principa attistiba romiesu tiesibas. Gram.: Tiesibu iero-
bezojumu pielaujamiba un attaisnojamiba demokratiska tiesiska valstl. Latvijas Universitates
81. starptautiskas zinatniskas konferences tiesibu zinatnes rakstu krajums. Riga: LU Akadémiskais
apgads, 2023, 51.-59. Ipp.

Bunge F. G. v. Das liv- und esthlandische Privatrecht, wissenschaftlich dargestellt. Erster Theil, die
Einleitung, das Personen-, Sachen und Forderungenrecht enthaltend. Dorpat: bei C. A. Kluge,
1838, S. 379-380; Bunge F. G. v. Das liv- und esthlindische Privatrecht. Zweite sehr vermehrte
und verbesserte Auflage. Erster Theil, die Einleitung, das Personen, Sachen- und Forderungenrecht
enthaltend. Reval: Verlag von Franz Kluge, 1847, S. 489-490.

Uz minéto norada ari sniegtais konsensualligumu un realligumu uzskaitijums. Sk.: Bunge F. G.
v. 1847, S. 495-496, Anm. 2,

Sk., piem., Rode W. Ein Beitrag zur Lehre des Vorvertrags, insbesondere der Vorvertrag zu Kon-
sensualkontrakten. Inaugural-Dissertation zur Erlangung der juristischen Doktorwiirde der Rechts-
und Staatswissenschaftlichen Fakultit der Philipps-Universitit zu Marburg. Marburg: Dissertations-
Druckerei Heinr. & J. Lechte, 1931, S. 17; Senata 28.10.1936. spriedums lieta Nr. 434. Gram.: XIII
Izvilkumi no Latvijas Senata Civila kasicijas departamenta spriedumiem. Sastadijusi: senators
F. Konradi un Rigas apgabaltiesas loceklis A. Valters. Riga: Tieslietu Ministrijas Véstnesa izdevums,
1936/1937, Nr. 3, 153.-156. Ipp.
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BVLK III dalas 3642. panta" reguléjumu, saskana ar kuru prasijuma tiesibas no
prieksliguma par aizdevuma liguma noslég$anu jeb aizdevuma dosanu pastav
tikai saskapa ar Igaunijas tiesibam, turklat tikai pietiekama nodrosindjuma
dosanas gadijuma, attiecina to uz paréjam divam Baltijas provincém — Vidzemi un
Kurzemi."

2. K. Erdmana sniegta ligumu veidu klasifikacija

Atbilstosi K. Erdmana sniegtajai ligumu veidu klasifikacijai tie ir iedalami:
1) vienpuséjos un savstarpéjos, 2) abstraktos un konkrétos (jeb kauzalos), ka ari
3) galvenajos un blakus ligumos. Aridzan tiek atziméti citi ligumu klasifikicijas
veidi, noradot uz realligumiem, aleatoriskiem ligumiem un ligumiem par labu
tre$ajam personam. Pie tam attieciba uz pirmajiem ar atsauci uz profesoru
Bernhardu VindSeidu (1817-1892) tiek ipasi izcelta tiada viedokla aplamiba,
saskana ar kuru realligumu pastavésana tiek noliegta péc butibas."

No otras puses, tas neliedz K. Erdmanam paust viedokli, ka, lai gan visparéjas
tiesibas ar realligumiem saprot tadus ligumus, kas tiek noslégti ar lietas nodosanu
vai sanemsanu pat bez jebkada cita gribas izteikuma, BVLK III dala nepazist $o
kategoriju un vienkopus regulé visus ligumus, kas vérsti uz atdosanu, neatkarigi
no ta, vai to objekts ir lietas vai tiesibas, un neatkarigi no ta, vai atdosanas
pienakuma pamats ir iepriek$éja sanemsana vai kads cits apstaklis, pieméram,
netaisna iedzivoganas.'* Sis K. Erdmana secinajums tomér nepelna ievéribu, jo tas
balstas uz argumentu, kas saistits ar likumdog$anas jeb kodificésanas tehniku, kura
savukart var bat vairak vai mazak veiksmiga. Turklat arl pasa sniegtaja ligumu
veidu klasifikacija K. Erdmans neseko BVLK III dalas burtam, jo, ka vin$ pats
atzist, nekur kodifikacija nav atrodami noteikumi par abstraktiem ligumiem, bet
to pastavésana izriet no visparéjas tiesibas atzitd.'” Lidz ar to var secinat: ja jau
visparéjas tiesibas atzist ligumu iedalijumu konsensualligumos un realligumos,
tad nav pamata apgalvojumam, ka to varétu neatzit Baltijas provincu privattiesibas.

Pie tam ari pats K. Erdmans norada, ka, atskiriba no citas partikularo tiesibu
sistémas izteiktajim atzinam, pieméram, tiesibu zinatnieka Franca Férstera (1819-
1878) paustas saistiba ar Prisijas privattiesibam,'® ka ari realligumu gadijuma

Iznemot noradi uz partikularo Igaunijas tiesibu noteikumu, saturiski atbilst Civillikuma
193S. pantam.

Erdmann C. 1894, S. 257; Pavlovskis G. Aizdevuma liguma prieksliguma reguléjuma mijiedarbiba
ar apstaklu izmaipu klauzulu. Gram.: Tiesibas un tiesiska vide mainigos apstaklos. Latvijas
Universitates 79. starptautiskas zinatniskas konferences rakstu krajums. Riga: LU Akadémiskais
apgads, 2021, 194. Ipp.

B Erdmann C. 1894, S.111; S. 111, Anm. 2.

4 Tbid, S. 255-256.

15 Tbid,, S. 115.

Forster F. Theorie und Praxis des heutigen gemeinen preuflischen Privatrechts auf der Grundlage
des gemeinen deutschen Rechts. I. Band. Berlin: Druck und Verlag von Georg Reimer, 1865, S. 393.
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prasijuma tiesibas rodas jau ar lidzéju konsensu bez pasas lietas nodoganas (kas
pilniba atbilst konsensualisma principam), BVLK III dalas reguléjums noteic, ka
aizdevuma, patapindjuma, prekarija, glabajuma un dazu citu tiesisku darfjjumu
noslég$anai ir nepiecieSama lietas nodosana. Tadéjadi konsensualligumam, kas
tiek noslégts pirms attieciga realliguma, ir vienigi pactum de contrahendo jeb
prieksliguma raksturs."”

Saja zina nepastav $aubas, ka K. Erdmans atzist prieksliguma saisto$u spéku
jeb no ta izrietosas tiesibas prasit galvena liguma noslégsanu, tomér tas nesniedz
atbildi uz jautajumu, kapéc K. Erdmans, esot specialajam reguléjumam, kas ietverts
BVLKIII dalas 3642. pant3, attiecina §is no vispariga BVLK III dalas 3140. panta'®
ietverta noteikuma izrietosas tiesiskas sekas ari uz aizdevuma ligumu, tadéjadi
panakot ta konsensualizaciju, jo tiesisku seku zina nav nozimigas atskiribas, vai
objekta nodosana notiek uz prieksliguma vai uz konsensualliguma pamata.

3. Ieskats K. Erdmana personiba

Atbildi uz wuzdoto jautdjumu varétu sniegt K. Erdmana personibas
raksturojums, kuru ir devis vina kolégis, Térbatas Universitates krievu tiesibu
profesors Johans Augusts Engelmans (1832-1912). K. Erdmans sakotnéji
izvéléjies filologijas, véstures un filozofijas studijas Térbatas Universitaté, bet péc
otra semestra ir devis prieksroku tiesibu zinatnei, ko tolaik Térbata bez citiem
docétajiem pasniedza ari romanists profesors Otomars Meikovs (1823-1894). Vina
lekcijas jo ipasi piesaistija toposo zinatnieku, jo tam bija raksturiga asa civiltiesibu
sistémas logika un skaidra, uz avotiem balstita argumentacija. Uz §1 pamata ir
attistijusies pasa K. Erdmana tiek$anas péc konstruktivas, dogmatiskas tiesibu
aplakosanas metodes, ko it seviski veicindja vina spé&ja atri uztvert lietu batibu.
Ar izcilibu pabeidzis studijas Térbata, K. Erdmans turpinaja papildinat savas
zinasanas Vacija, Heidelbergas Universitate,' kur vins klausijas slavena profesora
Adolfa fon Vangerova (1808-1870) romiesu tiesibu kursu.?® Péc atgrie$anas
no Heidelbergas K. Erdmans piecu gadu laika ienéma dazadus amatus Jelgavas
tiesu iestadés, tadéjadi gustot pieredzi ari praktiskaja darba ar provincu tiesibu

7" Erdmann C. 1894, S. 256.

18 Saturiski atbilst Civillikuma 1541. pantam.

Saja zina ir nepieciefams atzimét, ka Heidelbergas Universitaté no 1810. lidz 1900. gadam
civiltiesibu apgus$ana ir notikusi uz Francijas 1804. gada Civilkodeksa, kas Badenes lielhercogisté
ka zemes tiesibu avots bija spéka lidz pat 1899. gada 31. decembrim, pamata. Savukart Francijas
1804. gada Civilkodekss balstas dabisko tiesibu ideja, ka pilsoni pasi ir tiesigi sava starpa ar ligumu
noteikt savas ekonomiskas attiecibas, pie tam tas ir izdarams ligumu brivibas un privatautonomijas
principa ietvaros. Sk.: Weller M.-Ph. 2012, S. 438, 440.

Engelmann J. Professor Dr. juris Karl Erdmann. Baltische Monatsschrift. Herausgegeben von
Friedrich Bienemann jun. Finfundvierzigster Jahrgang. LV. Band. Riga: Verlag der Baltischen
Monatsschrift, 1903, S. 17.

20
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noteikumiem. Minétais ]ava vipam nakotné ka tiesibu zinatniekam apvienot
tiesibu teorijas atzinas ar praktiskam dzives vajadzibam.”!

K. Erdmana uzskati par BVLK III dalas 3642. panta iztulko$anas robezam
labi saskan ar vina nostaju, ka galvenie tiesibas raksturojosie elementi ir, pirmkart,
gribas briviba un, otrkart, piespie$anas iespéja. Tur, kur likums ar pavélosam
un aizliedzo$am tiesibu normam nosaka vai ierobezo personu gribas izteikumu
saturu, nav gribas brivibas un personas nerikojas ka tiesibu subjekti. Minétais tiek
atainots ar testamenta pieméru: tam, kura darfjuma - testamenta — saturu noteic
tikai likums, nav “pédéjas gribas”, un tiesibu normas, kas visu noregulé, patiesiba
rikojas nevis personas laba, bet vinas vieta. Likumdevéja nepamatota iejauks$anas
privattiesibas, kas var pastavét tikai tad, ja to satura noteik$ana ir atstata
privatpersonu zina, parasti rada pretéjo tam, kas tika ieceréts. Tadéjadi istas ir tikai
tadas privattiesibas, kas raditas ne tik loti privatpersonam, bet ko radijusas pasas
privatpersonas.*” Savukart attieciba uz piespie$anas elementu K. Erdmans atzimé,
ka likumdevéjs, radot tiesibas, nedrikst palauties uz to, ka personas tas ievéros
tikai tikumibas un morales apsvérumu dé], tas nedrikst bat raditas tikai labiem
cilvékiem - tiesibam ir jaaizsarga labie no sliktajiem, vajie no stipro patvalas.”
Minétais saistiba ar satura noteik$anas tiesibam atbilst privatautonomijas principa
lomas raksturojumam dabiskajas tiesibas un lidz ar to ari Francijas 1804. gada
Civilkodeksa.**

Ar 3o skatfjumu saskan ari noraditais par tiesibam, kas izriet no noslégta
prieksliguma, prasit aizdevuma liguma noslég§anu jeb aizdevuma dosanu,
jo racionali nemaz nevar pamatot $adu tiesibu imperativu liegsanu. Turklat
K. Erdmans uzskata, ka kristietiba morale ir tiesibu izejas punkts, savukart
neviens juridisks noteikums nedrikst but pretruna ar morali,> ja vien tiesibas ir
morales minimums. Lidz ar to, ja aizdevuma liguma nenoslég$ana jeb aizdevuma
neizsnieg$ana (tadéjadi neizpildot apsolito) no morales skatpunkta ir negodiga
riciba, tad ari likuma noteikumi, kas bez pamata lauj atkapties un nepildit apsolito
vai nesatur piespie$anas mehanismu, var nonakt pretruna ar morales noteikumiem,
kas, ievérojot minéto, nav pielaujami.*

*' Engelmann J. Professor Dr. juris Karl Erdmann. Baltische Monatsschrift. Herausgegeben von

Friedrich Bienemann jun. Finfundvierzigster Jahrgang. LV. Band. Riga: Verlag der Baltischen
Monatsschrift, 1903, S. 18.

Erdmann C. Recht und Moral. In: Gesammelte Vortrige von Dr. Carl Erdmann. Reval: Verlag von
Franz Kluge, 1897, S. 26, 32-33.

% 1bid, S.26-27.
24 Weller M.-Ph. 2012, S. 440.
%5 Erdmann C. 1897, S. 31.
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Atziméjams, ka atbilsto$i kanonisko tiesibu macibai arl personas vienpuséjs apsolijums pat bez
ta pienemsanas bija $ai personai saisto§s. Tomeér $ads uzskats K. Erdmanam, kur§ pieturas pie
ligumiskas teorijas, saskana ar kuru ligumiskas saistibas nodibinasanai ir nepiecie$ams ari otras
puses gribas izteikums jeb akcepts, ir svess (ar diviem BVLK III dalas 3277. panti nostiprinitajiem
iznémumiem attieciba uz personas apsolijumiem par labu baznicai vai vispar labdarigam mérkim un
par labu pilsétai). Sk.: Weller M.-Ph. 2012, S. 440, 444; Erdmann C. 1894, S. 105-106.
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K. Erdmans raksta, ka dzejniekam un lidz ar vipu ari deklamétijam
nevajadzétu attélot stivo, nemainigo, citadi vini zaudé maksliniecisko spéku un
efektu un ar viniem notiek pats briesmigakais — vini klust garlaicigi.”” Ari tiesibas
nav stivu un nemainigu noteikumu kopums. Minétais savukart demonstré radikalu
paradigmas mainu — no BVLK III dalas sastadi$anas laika valdos$as atpakal pie
avotiem®® lidz dinamiskai tiesibu attistibai, kad to prasa sabiedribas intereses un ko
turklat privatautonomijas principa ietvaros var veikt pasi tiesibu subjekti.

4. K.Erdmans un tiesibu attistiba

No iepriek$ minéta izriet, ka K. Erdmana talants un maza darbs bija saistiti
ar tiesibu dogmatiku; tiesibu véstures pétnieciba vinam bija svesa,* kas savukart
batiski atskir vinu no F. G. fon Bunges, kura maza darbs tomér ir saistits ar
tiesibu avotu un véstures pétisanu.*® Tézes saistiba ar BVLK III dalas 3642. panta
iztulko$anas iespéjam K. Erdmans ir pamatojis ar B. Vind$eida un laikmetigas
Vacijas tiesu prakses atzinam,*' ta¢u likuma tekstualas redakcijas vazas nav [avusas
$im tézém tikt akceptétam ari praksé.*

Tomeér $is idejas, kas virmoja talaika tiesibu gaisa un ko tik precizi uztvéra
K. Erdmans, ir nostiprinajusas Vacijas 1896. gada piepemtaja Civilkodeksa, kas
paredzéja tiesibas prasit ari realligumu, tostarp aizdevuma liguma, noslégsanu
gadjjuma, ja pirms tam lidz&ju starpa tika noslégts attiecigais prieksligums®
(galiga atteik$anas no iedalijuma konsensualligumos un realligumos Vacija
ir notikusi tikai $1 gadsimta sakuma ar Saistibu tiesibu modernizacijas likuma
speka stasanos®). Ari Igaunijas likumdevéjs, kuras partikularo reguléjumu
K. Erdmans 1894. gada ir méginajis attiecinat uz paréjam Baltijas provincém,

?7 Erdmann C. 1897, S. 21.

% Par F. G. fon Bunges metodi sk.: Svarcs F. Latvijas 1937. gada 28. janvara Civillikums un ta rasanas
vésture. Tulkojuma zinatniskais redaktors prof. J. Lazdins. Riga: Tiesu namu agentara, 2011,
22.-23. Ipp.

* Engelmann J. “Erdmann, Karl E” In: Allgemeine Deutsche Biographie. Funfundfiinfzigster Band.

Nachtrige bis 1899: Wandersleb — Zwirner. Leipzig: Verlag von Duncker & Humblot, 1910,

S.742-743.

Sk.: Lazdins J. Vesturiska tiesibu skola un Latvija. Gram.: Latvijas Universitates raksti. Juridiska

zinatne. Galvenais redaktors Dr. iur, asoc. prof. Janis Lazdins. 703. séums. Riga: Latvijas

Universitate, 2006, 30. Ipp.

3 Erdmann C. 1894, S. 257-258, Anm. 7.

32 Sk.: Bukovskij V. Svod” grazhdanskih” uzakonenij gubernij Pribaltijskih” s” prodolzheniem”

1912-1914 g. g.is” raz”jasnenijami v” 2 tomah”. Tom” II, soderzhashhij Pravo trebovanij. Riga: Tip.

G. Gempel’ i Ko, 1914, s. 1567.

Wabnitz B. Der Vorvertrag in rechtsgeschichtlicher und rechtsvergleichender Betrachtung.

Inaugural-Dissertation zur Erlangung des akademischen Grades eines Doktors der Rechte durch die

Rechts- und Staatswissenschaftliche Fakultit der Westfilischen Wilhelms-Universitit zu Miinster.

1962, S. 80.

3 Sk.: Entwurf eines Gesetzes zur Modernisierung des Schuldrechts. Deutscher Bundestag.
14. Wahlperiode. 14.05.2001, Drucksache 14/6040, S. 252. Pieejams: https://dserver.bundestag.
de/btd/14/060/1406040.pdf [aplitkots 10.03.2024.].



272 2. SEKCIJA. Privatas tiesibas / Private Law

masdiends ir nolémis atteikties no ligumu iedalijjuma konsensualligumos un
realligumos, par ko liecina 2001. gada pienemta Igaunijas Saistibu tiesibu likuma*
9. paragrafa pirma dala, saskana ar kuru ligums tiek noslégts, izsakot un pienemot
priekslikumu. Ari aizdevuma, patapindjuma un glabajuma ligumi attiecigi ar
389. paragrafu, 396. paragrafa pirmo dalu un 883. paragrafu tika parveérsti par
konsensualligumiem, savukart ar 33. paragrafa pirmo dalu tika paredzéts, ka ar
prieksliguma noslég$anu tiek nodibinata prasijuma tiesiba par galvena liguma
noslégsanu.

Atziméjams, ka ari Kopéjais modelis ir atteicies no realligumiem un vésturiski
pastavosa iedalijjuma konsensualligumos un realligumos,*® ko jo seviski pierada
IV.F.-1:101. panta otras dalas un IV.C.-5:101. panta pirmas dalas noteikumi,*” kas
paredz attiecigi aizdevuma un glabajuma liguma konsensualizaciju, ar to apliecinot
K. Erdmana parstavéta un aizstavéta konsensualisma principa uzvaru. Vienlaikus,
nemot véra Senata sniegto Civillikuma®® 1541. panta satura skaidrojumu,® nav
izsledzams, ka nakotné lidziga satura tézes var tikt paustas par aizdevuma liguma
prieksligumu vai arl pamudinat likumdevéju veikt realligumu konsensualizaciju,
kas daléji ar Komerclikuma* 415. pantu un 447. pantu ir izdarits attieciba uz
komercialas komisijas un komerciala glabajuma ligumu.

Kopsavilkums

1. Neskatoties uz BVLK III dalas kodificé$anas tehnikas ipatnibam, Baltijas
privattiesibas nav ap$aubama ligumu iedalijuma konsensualligumos un real-
ligumos pastavésana. Konsensualliguma noslégsanai atbilstosi konsensualis-
ma principam ir nepiecie$ams tikai lidzéju konsenss, savukart realligums lidz-
tekus konsensam prasa ari lietas nodosanu. Vienlaikus K. Erdmans atzist, ka
pirms attieciga realliguma noslégsanas ir iespéjama konsensualliguma noslég-
$ana; $ads ligums ir uzskatams par pactum de contrahendo jeb prieksligumu.

Law of Obligations Act [Igaunijas Republikas Saistibu tiestbu likums]. Pieejams: https://www.
riigiteataja.ee/en/eli/506112013011/consolide [aplikots 01.11.2023.].
Bar C. von, Clive E. (eds.). Principles, Definitions and Model Rules of European Private Law. Draft
Common Frame of Reference (DCFR). Full Edition. Volume 1. Oxford: Oxford University Press,
2010, p. 265.
Bar C. von, Clive E. (eds.). Principles, Definitions and Model Rules of European Private Law. Draft
Common Frame of Reference (DCFR). Full Edition. Volume 3. Oxford: Oxford University Press,
2010, p. 2458; Bar C. von, Clive E. (eds.). Principles, Definitions and Model Rules of European
Private Law. Draft Common Frame of Reference (DCFR). Full Edition. Volume 2. Oxford: Oxford
University Press, 2010, pp. 1790-1791.
3 Civillikums. Valdibas Véstnesis, 1937, Nr. 41.
¥ Sk. Senata 05.07.2023. sprieduma lieta Nr. SKC-19/2023, ECLI:LV:AT:2023:0705.C29244819.12.S
10.5. punktu.

% Komerclikums. Latvijas Veéstnesis, 2000, Nr. 158/160.

36

37
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2. Attiecinot BVLKIII dalas 3642. panta reguléjumu, saskana ar kuru prasijuma
tiesibas no priek$liguma par aizdevuma liguma noslégSanu pastav tikai
saskana ar Igaunijas tiesibam, uz Vidzemi un Kurzemi, K. Erdmans apzinas
$§1reguléjuma iznémuma raksturu. Tomér 3642. panta reguléjuma paplasinata
iztulko$ana ir saistama ar tris apsvérumiem. Pirmkart, ar tiesibu subjektu
brivibu noteikt ligumu saturu un valsts pienakumu nodrosinat $o ligumu
izpildamibu, tostarp piespiedu karta. Otrkart, ar uzskatu, ka kristietiba
morale ir tiesibu izejas punkts, savukart neviens juridisks noteikums nedrikst
bat pretruna ar morali, lidz ar to nav pielaujami, ka likumdevéjs pienem
tadas tiesibu normas, kas bez pamata lauj atkapties un nepildit apsolito vai
nesatur piespie$anas mehanismu. Treskart, K. Erdmans saredz dinamisku
Baltijas privattiesibu attistibu rokroka ar visparéjam tiesibam, nepielaujot
sevi noslégtas, stivas un nemainigas tiesibu sistémas izveidi, kas 19. gadsimta
beigas nozimé prieksrokas dosanu konsensualisma principam.

3. Citviet K. Erdmana parstavétais un atbalstitais konsensualisma princips
ir guvis plasu atbalstu. Ta, pieméram, Vacijas likumdevéjs jau 1896. gada
ir paredzéjis tiesibas prasit realligumu (ari aizdevuma liguma) noslégsanu
gadijuma, ja pirms tam lidzé&ju starpa tika noslégts attiecigais prieksligums jeb
panakta vienosanas par lietas (aizdevuma) dosanu, tadéjadi tos vismaz daléji
konsensualizéjot. Savukart masdienas gan Vacijas, gan Igaunijas likumdevéjs,
pienemot attiecigi Saistibu tiesibu modernizacijas likumu un Saistibu tiesibu
likumu, ir pilniba atteicies no iedalijuma konsensualligumos un realligumos,
pédéjos konsensualizéjot. Identisku celu atbilsto$i konsensualisma principa
noteikumiem ir gajusi ari Kopéja modela sastaditaji.
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Summary

The article explores the possibilities offered by the laws of Germany, France and Switzerland
with regard to state court support in appointing arbitrators. It enlists the situations in which
such foreign court assistance might prove necessary and the conditions that must be satisfied in
order to qualify for such assistance.

Kopsavilkums

Raksta izpétitas Vicijas, Francijas un Sveices likumu sniegtas iespéjas saistiba ar valsts tiesu
atbalstu $kiréjtiesne$u iecel$ana. Raksta tiek apskatits, kadas situacijas $ada valsts tiesu pa-
lidziba var izradities nepiecie$ama un kadi priek$noteikumi izpildami, lai tai kvalificétos.

Introduction

One of the characteristics of the freedom to resort to arbitration is the amount
of support measures enacted by a state — the more options for assistance allowed,
the greater the possibility to fully enjoy that freedom and be a party to arbitration
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proceedings that result in an enforceable award. A crucial stage is the composition
of the tribunal without which there is no arbitration.

Parties to pathological (mostly ad hoc, but possibly also institutional)
arbitration clauses finding it impossible to compose the tribunal might be at risk
of failing their attempt to arbitrate altogether, especially if the law at the seat of
arbitration (lex arbitri) does not offer the court support or the clause is blank and
the law where parties have their seat also does not offer court support (or that
support is unavailable).

Latvian law does not offer court support to (inter alia) appoint arbitrators,
however, it does not mean that parties to pathological clauses are left without
remedies. Inspired by the lack of Article-11-of-UNCITRAL-Model Law'-type
norms in Latvian law (which is about to change shortly, as relevant amendments
to the Arbitration Law? and the Civil Procedure Law® are underway), the Author
investigates the cross-border court assistance provided by three select foreign
jurisdictions — Germany, Switzerland and France.

1. Importance of seat

The court support to foreign parties in Germany, Switzerland and France
is dependent upon the seat of arbitration — or, more precisely, default of seat or
default of court-executed appointment mechanism at the seat. Although the seat
is generally not regarded as part of essentialia negotii of an arbitration agreement*
and thus not a condition for its validity, it is as essential for its enforcement as
the reference to “arbitration” and “definite disputes” engraved in the definition of
arbitration agreement in Article 1I(2) of the New York Convention.® Namely, an
arbitration agreement is only enforceable when there exists a link to a legal system
which ensures the appointment of arbitrators — be it a reference to arbitration
rules (institutional or ad hoc) or to seat of arbitration (opening access to support
mechanisms envisaged in lex arbitri).° Switzerland, in contrast with other European

! UNCITRAL Model Law on International Commercial Arbitration 1985. With amendments
as adopted in 2006. Available: http://www.uncitral.org/pdf/english/texts/arbitration/ml-
arb/07-86998 Ebook.pdf [viewed 04.12.2023.].

*  Draft Law “Amendments to Arbitration Law”. No. 1918. Adopted in the 2™ reading at the Parliament
on 27.03.2024. Available in Latvian: https://titania.saeima.lv/LIVS14/SaeimaLIVS14.nsf/0/645B
AC4FA3DDEB29C2258AE70052146320penDocument [viewed 15.04.2024.].

* Draft Law “Amendments to Civil Procedure Law”. No. 1917. Adopted in the 2™ reading

at the Parliament on 27.03.2024. Available in Latvian: https://titania.saeima.lv/LIVS14/

SaeimaLIVS14.nsf/ WEBRespDocumByNum?OpenView&restricttocategory=488/Lp14|1917|

[viewed 15.04.2024.].

Plavec K. Auslegung von Schiedsvereinbarungen. Eine rechtsvergleichende Untersuchung.

Tibingen: Mohr Siebeck, 2021, S.7.

Convention on the Recognition and Enforcement of Foreign Arbitral Awards. Signed in New York

on 10.06.1958. [in the wording of 10.06.1958.].

Poudret J. F, Besson S. Comparative Law of International Arbitration (2nd ed.). London:

Sweet&Maxwell, 2007, pp. 125-127.
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states, has declared the link with a directly or indirectly determined legal system
an essential component part of an arbitration agreement. Importantly — the source
of this doctrine is jurisprudence of the Federal Supreme Court of Switzerland,” not
normative acts.

Foreign court support therefore comes into play in case of blank clauses (when
there is neither effective appointment mechanism, nor seat of arbitration), or when
court support at the seat is unavailable.

This Article does not apply to situations when parties to an arbitration
agreement come from the Member States of the European (Geneva) Convention
on international commercial arbitration,® as its Article IV provides for a correction
mechanism for pathological clauses, including the designation of place of
arbitration and appointment of arbitrators,’ entrusting Presidents of the competent
Chambers of Commerce of the defaulting party’s residence or other bodies (state
courts) with this task.

2. Germany - court appointment available if one party seated
in Germany

Article 1025(1) of the German Civil Procedure Law (Zivilprozessordnung
(ZPO) - German)" since its adoption in 1998 regulates the scope of the law,
stipulating that the general principle is to apply it in cases where the place of
arbitration is in Germany, but also defines exceptions, namely norms (Article
1032, 1033 and 1050), which are applicable even if the place of arbitration is in
a foreign country or is not determined (Article 1025(2)).

On the other hand, if the arbitration agreement without the place of
arbitration does not also provide for the appointment of arbitrators or it is not
possible, the prerequisite for court support is the seat or permanent residence of
at least one party in Germany (Article 1025(3)). In such case, a German court
(Higher Regional Court (Oberlandesgericht — German))" is entitled to carry
out the tasks specified in Article 1035 (appointment of arbitrators, if the parties,
arbitrators or another competent person does not fulfil the agreed appointment

7 Judgment of the Swiss Federal Supreme Court of 02 February 2018 in Case No. 4A 490/2017;
Judgment of the Swiss Federal Supreme Court of 13 November 2020 in Case No. 4A 124/2020.
European Convention on international commercial arbitration. Signed in Geneva on 21.04.1961.
[in the wording of 21.04.1961.].

For more on Article IV see Pierhurovi¢a L. The European Convention on International Commercial
Arbitration As a Standard for Repairing Defective Arbitration Clauses. Gram.: Czech Yearbook
of International Law. Volume VIIL. Application and Interpretation of International Treaties.
The Hague: Lex Lata, 2017, pp. 261-279.

Code of Civil Procedure of the Federal Republic of Germany. Available: https://www.gesetze-im-
internet.de/englisch_zpo/englisch_zpo.html [viewed 03.12.2023.].

" Article 1062 (3) ZPO.
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mechanism).'> Thus, in matters relating to the composition of the arbitral tribunal,
the “legal tourism” of parties to international pathological arbitration agreements
to Germany is only permitted if one of the parties is of German origin. Of course, if
the parties are able to agree that the place of arbitration is in Germany, the support
of the German courts in appointing the composition becomes available to them
according to Article 1025(1) ZPO.

In addition, the court decision on the nomination of an arbitrator includes
only a preliminary check of the validity of the arbitration agreement”® - in-
depth analysis is reserved for other procedures envisaged in Article 1032(2)
(admissibility control) and 1040(3) ZPO (court review of arbitral tribunal’s
decision on its jurisdiction)."* Article 1032(2) ZPO, which can be invoked as
a counterclaim against the application under Article 1035 for the court to appoint
arbitrators, is universally available to parties of blank arbitration clauses without
connection to Germany and allows requesting a court opinion on the admissibility
of the arbitration process (Zuldssigkeitskontrolle — German) until the formation of
the tribunal. The purpose of this provision is to resolve the question of jurisdiction
already in the beginning of the dispute'® by checking whether there is a valid
arbitration agreement (or not “invalid, void”), whether it is enforceable (or not
“unenforceable”) and whether its scope includes the particular dispute (verification
of arbitrability)."” Therefore, verification of the validity of the arbitration agreement
by the court, including interpretation, is possible even if the seat of arbitration and
also lex arbitri are unknown. However, as stated in case law,'® the applicant should
prove legitimate interest which is the likely enforcement of the award in Germany.

2 Article 1025(3) ZPO also pertains to the functions laid out in Articles 1034 (appointment of
arbitrators, if the appointment mechanism agreed by the parties is favourable to only one party,
even if the tribunal has already been appointed), 1037 (rejection of arbitrators if the rejection is not
satisfied within the arbitration process) and 1038 (termination of the arbitrator’s mandate if he is
unable to fulfil it, and if he does not resign or the parties are unable to agree on the termination of
his mandate).

3 Nacimiento P., Abt A., Stein M. §1035 — Appointment of Arbitrators. In: Bockstiegel K.- H., Kroll
S. M., Nacimiento P. (eds.), Arbitration in Germany. The Model Law in Practice. Second edition.
Kluwer Law International, 2015, p.174.

" Huber P, Bach 1. §1032 - Arbitration Agreement and Substantive Claim Before Court. In.:
Béckstiegel K.-H., Krdll S. M., Nacimiento P. (eds.), 2018, p. 118.

> Ibid,, p. 126.

16 Ibid.

7 Ibid., p. 129.

'8 BGH 30.06.2011, SchiedsVZ 2011, 281 para. 12. Cited in: Huber P, Bach I. §1032 — Arbitration
Agreement and Substantive Claim Before Court. In.: Bockstiegel K.-H., Kréll S. M., Nacimiento P.
(eds.), 2015, p. 131.
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3. Switzerland - court appointment available in case of no seat

Article 179 of the Swiss Private International Law Act (Bundesgesetz iiber das
Internationale Privatrecht (IPRG/PILA) — German)" provides for the support of
local level — cantonal®® - courts in the appointment of arbitrators, if the parties
have not agreed on the appointment mechanism or it does not work. According to
the 179(2) IPRG/PILA, if the parties have not agreed on the place of arbitration or
only that the place is Switzerland (without specifying the jurisdiction of a specific
canton), the court of any canton (i.e., support judge juge d’appui— French)) first
approached has jurisdiction to compose the tribunal.

As evident from the legal text and as indicated in literature, Article 179(2)
IPRG/PILA does not require connection with Switzerland.”! According to
Article 179(3) IPRG/PILA, the court is obliged to appoint the arbitrators when
the parties or the arbitrators do not do so within 30 days after they are obliged
to do so (Article 179(4) IPRG/PILA), unless summary examination (summarische
Priifung — German) shows that the arbitration agreement is void. This means
that the invalidity of the arbitration agreement must be obvious for the court to
refuse to appoint arbitrators, for example, the agreement does not provide for an
arbitration court, but an expert’s conclusion. A blank arbitration agreement is likely
to pass this summary test, as only the essential element (reference to “arbitration”)
is sufficient to establish the validity of the arbitration agreement.

There is no requirement in the IPRG/PILA that Swiss court support measures
are dependent upon the non-availability of court assistance to parties at their
countries of origin.

4. France - risk of denial of justice

Article 1505(4) of the French Code of Civil Procedure (Code de procédure
civile (CPC) - French)®* provides for the jurisdiction of the support judge (juge
d’appui), whose function is performed by the President of the Paris court, if one of
the parties is exposed to risk of denial of justice.

Federal Act on Private International Law of the Swiss Confederation. Available: https://www.

fedlex.admin.ch/eli/cc/1988/1776 _1776_1776/en#chap_12/Ivl VI [viewed 03.12.2023.].

20 Azeredo da Silveira M., den Hartog S. Commercial Arbitration: Switzerland [last verified 28.03.2023.].
Available: https://globalarbitrationreview.com/insight/know-how/commercialarbitration/report/
switzerland# CFA9EFS656 AOBB92DA3DADE7DS2E965F8E9SEFBF [viewed 04.12.2023.].

2! Kunz C. A, Furner C. Switzerland. Gram.: Tirado J. (ed.). Global legal insights. International

arbitration. 9th edition. Global Legal Group, 2023, p.220. Available: https://www.lalivelaw/

wp-content/uploads/2023/04/GLI-1A23_Switzerland.pdf [viewed 04.12.2023.]; Besson S,

Rigozzi A. The 2021 Reform of Chapter 12 PILA. In: Miiller C., Besson S., Rigozzi A. (eds.), New

Developments in International Commercial Arbitration 2022. Berne: Stimpfli Editions, 2022, p. 20.

** Code of Civil Procedure of the Republic of France. Available in French: https://www.legifrance.

gouv.fr/codes/texte_lc/LEGITEXT000006070716/ [viewed 04.12.2023.].
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The support judge can decide on the appointment of arbitrators if the parties
have not agreed on it (Article 1452), and if there are more than two parties
to the dispute and they cannot agree on the appointment of the composition
(Article 1453), as well as consider any other dispute related to the appointment
of arbitrators, if it is not resolved by the person appointed by the parties and
responsible for organizing the arbitration (Article 1454).

It is not necessary to establish the connection of parties to France, and this
includes the cases where the place of arbitration is unknown (as there is a risk
that no national court could be seized to appoint arbitrators)*® or the place is in
a foreign country but it is impossible to appoint arbitrators there (which most
probably entails an existing denial).

The “risk of denial of justice” criterion was adopted into the CPC in 2011
drawing inspiration** from the 2005 ruling of the Cassation Court (Cour de
Cassation — French) in the case State of Israel v NIOC.?® The court stated that,
where the claimant (Iranian company) could not apply to another foreign (Israeli)
court to obtain judicial appointment of an arbitrator on behalf of the respondent
(Israel), and therefore could access neither court, nor arbitration and thus exercise
aright which is part of the international public order sanctified in the principles of
international arbitration and Article 6(1) of the European Convention on Human
Rights,*® constitutes a denial of justice which justifies the President of the Paris
Court of First Instance’s international jurisdiction.”” Here, though, the connection
with France had to be established and was found via the ICC Court in Paris, which
had been designated in the arbitration agreement as the appointment authority for
the third arbitrator.”®

As confirmed by case law, there would be no denial of justice, if a party was
excluded from arbitration proceedings by the administrative body of arbitration
institution due to inexistence of arbitration agreement (even if it created
a possibility of conflicting judgements), but could nevertheless pursue the dispute
before a state court.”” Furthermore, the termination of proceedings before an

Christophe Seraglini & Jérome Ortscheidt, Droit de l'arbitrage interne et international (2nd ed.,
LGDJ 2019), at 771 para. 779. Cited in: Bizeau M., Fedosova A. Forum of Necessity: Using French
Law’s Juge dappui’ in Foreign-Seated Arbitrations As a Cure for Denial of Justice. Journal of
International Arbitration, Vol. 39, No. $, 2022, p. 756.

** Bizeau M., Fedosova A., 2022, p.750. of the Republic of France

» Judgment of the Cassation Court of the Republic of France of 1 February 2005 in Case
No. 01-13.742, 02-15.237. Available in French: https://www.legifrance.gouv.fr/juri/id/
JURITEXT000007052101/ [viewed 04.12.2023.].

European Convention on Human Rights. Signed in Rome on 04.11.1950. [in the wording of
01.08.2021.].

¥ Judgment of the Cassation Court of the Republic of France of 1 February 2005 in Case No. 01-
13.742, 02-15.237, para. 3.

» Ibid.

¥ Judgment of the Paris Court of First Instance of 16 April 2021 in Case No. 21/50115, p. 10.
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arbitration tribunal due to failure to advance costs has been rejected as a case of
denial of justice.*

The support judge refuses to appoint arbitrators if the arbitration agreement
is clearly invalid or unenforceable (Article 1455 CPC), which should not include
pathological arbitration agreements, since the conclusion regarding their validity
requires interpretation.

Even though Article 1505(4) CPC is applicable to all sorts of international
arbitration relations, most of the reported case law seems to concern state — investor
disputes,* presumably due to the influence of states as parties to arbitration over
their courts as regards support measures in arbitration. The fact that a state does
not fulfil its duty to appoint an arbitrator, however, does not automatically mean
that a state court is inaccessible. The Author is of opinion that it should not even
mean that there is a “risk” of justice denial — atleast in a democratic country a court
is expected to appoint an arbitrator if the law so allows even against the wishes of
the state as a party to arbitration.

S. Comparison

Out of the three appointment mechanisms, the Swiss one seems the most
easily accessible from the perspective of justification requirements - it is sufficient
to submit an international arbitration agreement in which no place of arbitration
exists in order for a Swiss court to seize jurisdiction. For this reason, the Swiss
approach is praised for offering “asylum” to foreign parties facing the impossibility
to appoint arbitrators, and for creating universal jurisdiction of Swiss courts in this
matter.>> However, both the IPRG/PILA and the ZPO cover only blank clauses,
whilst neither can solve cases in which there exists a seat of arbitration abroad
with no possibility to appoint arbitrators via state court there, which is currently
the case of Latvia (at least there is no evidence that the courts would interpret
the respective norms accordingly).

The French notion of “risk of denial of justice”, on the other hand, is wide
enough to justify court support both in case of blank clauses and when there is a seat,
but it does not offer any protection to a party whose opponent would not nominate
an arbitrator. At the same time, it is unclear whether any weight is accorded to

¥ Judgment of the Paris Court of Appeal of 24 May 2016 in Case No. 15/23553.

' UNCITRAL Arbitration Award of 15 Dec. 2014 in Case Hesham TM Al Warraq v Republic
of Indonesia. Available: www.italaw.com/sites/default/files/case-documents/italaw4164.pdf
[viewed 04.12.2023.]; Permanent Court of Arbitration Award of 23 Dec. 2016 in Case No. 2015-
25 Kontinental Conseil Ingénierie v Gabonese Republic. Available: https://jusmundi.com/en/
document/decision/fr-kontinental-conseil-ingenierie-v-gabonese-republic-sentence-finalefriday-
23rd-december-2016 [viewed 04.12.2023.]; Interim Order of the Paris Court of First Instance of
29 Oct. 2019 in Case No. 19/57445; Judgment of the Paris Court of Appeal of 23 Mar. 2021 in Case
No. 18/05756.

32 Besson S., Rigozzi A. The 2021 Reform of Chapter 12 PILA. In: Miiller C., Besson S., Rigozzi A.
(eds.), 2022, p. 20.
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the accessibility of court support before home state courts of both the applicant
and the respondent. It seems that the notion of merely “risk”, not actual denial of
justice, warrants that there is no need to explore options connected to personal
jurisdiction of other states — otherwise the universal support jurisdiction of France
would have already lost its appeal.

Another decisive factor playing a role in choosing between the three countries
(two, if there is no party connection to Germany) in case of no seat, might be
the costs for the application to support judge and lawyer’s fees. For example, in
France all the applications are centralized before one juge d’appui — President of
the Paris Court, but in Switzerland state fees differ according to canton?®® and thus,
if convenient, one can choose the canton with the most advantageous fee.

Conclusions

1. Although seat is generally not regarded as part of essentialia negotii of an
arbitration agreement, it is essential for its enforcement — an arbitration
agreement is only enforceable when there exists a link to a legal system which
ensures the appointment of arbitrators — be it a reference to arbitration rules
(institutional or ad hoc) or to seat of arbitration (opening access to support
mechanisms envisaged in lex arbitri).

2. Foreign court support comes into play in case of blank clauses (when there is
neither an effective appointment mechanism, nor seat of arbitration) or when
court support at the seat is unavailable.

3. The fact that a state does not fulfil its duty to appoint an arbitrator does not
automatically mean that a state court is inaccessible for appointment. It should
not even mean that there is a “risk” of justice denial — at least in a democratic
country a court is expected to appoint an arbitrator if the law so allows, even
against the wishes of the state as a party to arbitration.

4. Out of the three appointment mechanisms, the Swiss one seems the most
easily accessible from the perspective of justification requirements — it is
sufficient to submit an international arbitration agreement in which no place
of arbitration exists in order for a Swiss court to seize jurisdiction. However,
both the IPRG/PILA and the ZPO cover only blank clauses, whilst neither
can solve cases in which there exists a seat of arbitration abroad with no
possibility to appoint arbitrators via state court there.

S.  The notion of “risk of denial of justice” in Article 1505(4) CPC is sufficiently
extensive to justify court support both in case of blank clauses and in case
when there is a seat, but it does not offer any protection to a party whose
opponent would not nominate an arbitrator.

3 ICLG Litigation & Dispute Resolution Laws and Regulations Switzerland 2023, published:
08/03/2023, https://iclg.com/practice-areas/litigation-and-dispute-resolution-laws-and-regulations/
Switzerland [viewed 04.12.2023.].
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Summary

The present article addresses the question of whether liquidated damages are allowed under
Latvian legislation. The topicality of this question was raised by a recent judgment of the Senate
of the Republic of Latvia (hereinafter — the Senate), wherein it — as a surprise to many —
concluded that liquidated damages are in fact prohibited within Latvian jurisdiction.

The author of the present publication challenges the foregoing conclusion. He analyses
the approach of several comparable jurisdictions on the matter of liquidated damages. Most
of these jurisdictions do not impose similar restrictions upon liquidated damages. Following
this analysis, the author examines whether the said finding of the Senate could be supported
in light of the system of Latvian civil law. The final answer, based on interpretation of relevant
legal provisions in conjunction with relevant legal doctrine, is negative. Finally, the author
considers the distinction between liquidated damages and contractual penalties, and, inspired
by findings in other jurisdictions of Continental Europe, provides suggestions for amendments
to the Latvian Civil Law, which may combat misuse of liquidated damages in the future.

Kopsavilkums

Saja raksta tiek aplikots jautajums, vai Latvijas tiesibas ir atlauti ieprieks novértéti zaudéjumi.
Jautdjuma aktualitati ir radijis nesenais Latvijas Republikas Senita (turpmak - Senits)
spriedums, kura daudziem par parsteigumu tika secinats, ka Latvijas tiesibas ieprieks novértétu
zaudéjumu pieméros$ana neesot pielaujama.

Raksta autors ap$auba 31 secindjuma pamatotibu. Vin$ analizé vairakas salidzinamas
jurisdikcijas sastopamo pieeju iepriek$ novértétu zaudéjumu jautdgjuma. Lielaka dala 3o
jurisdikciju neparedz visaptvero$u ierobezojumu iepriek$ noteiktu zaudéjumu piemérosana.
Péc §is analizes autors vérté, vai minétais Senata secinajums var tikt atzits par pamatotu
Latvijas civiltiesibu sistémas gaisma. Pamatojoties uz piemérojamo tiesibu normu iztulkojumu
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kopsakara ar tiesibu doktrinu, atbilde uz minéto jautijumu par Senata secindjuma pamatotibu
ir noraido$a. Noslédzot $o rakstu, autors vérté iepriek$ novértétu zaudéjumu un ligumsoda
noskir$anu, ka ari, pemot pieméru no citas kontinentalas Eiropas jurisdikcijas paustam atzinam,
sniedz priekslikumus Latvijas Civillikuma grozijumiem, kas varétu noveérst iepriek§ novértétu
zaudéjumu neatbilstodu piemérosanu.

Introduction

In its judgment of 30 March 2023 in case SKC-3/2023, the Senate introduced
a novity regarding the notion of liquidated damages. The court essentially held that
the inclusion of such a pre-determined sum by the parties in a contract is contrary
to the national law of Latvia and is therefore not enforceable. The judgment states
that contractual damages are subject to the legal requirement to establish not only
the breach of the contract itself, but also the existence of damages and their causal
link to the wrongful conduct of the party — the general preconditions or grounds
for any damages claim. Hence, the parties may not agree that, in the event of
a breach of contract, the breaching party would be obliged to pay a specific amount
of damages provided for in the contract without having to prove the named
preconditions for damages derived from the Latvian Civil Law. However, should
the parties wish to agree on a sum of money to be paid by a party in the event of
non-performance — which is not limited to the amount of damages suffered due
to non-performance — they may agree upon contractual penalties. Such penalties
must be proportionate and in accordance with fair commercial practice, and
Latvian courts are entitled to reduce unjust penalties at their own discretion.'

The Senate based these findings, inter alia, on its own conclusions dating back
to 31 August 1937. In an almost century old one-page decision, the Senate had
once concluded that a sum agreed upon by the parties in a contract, whilst given
the name of “damages”, was, in fact, by its nature, a contractual penalty according
to the Civil Law provisions in power at the time.* This historic decision does not
delve into the details of its reasoning outside of the particular circumstances of
the case, yet the present day Senate has applied this conclusion in order to justify
an overreaching principle foreseeing that the concept of liquidated damages is not
recognized within the Latvian civil law system at all.

This shift brings forth a number of questions both in the broader context
of the principle of freedom of contract, private autonomy and legal certainty of
contractual liability, as well as, in a more practical sense, the plausible consequences
this lack of flexibility may cause in certain areas of law. This paper aims to review
a few of these issues in the light of today’s legal reality within both Latvian and
foreign countries’ private law. It is also argued in this paper that the Senate’s

' Judgment of the Civil Department of the Senate of the Republic of Latvia of 30 March 2023 in case
No. SKC3/2023, paragraph 14.

2 Vietgjo Civillikumu kopojums. 1928. [Compilation of local civil laws. 1928.] Article 3369, p. 386.
Available in Latvian: https://dom.Indb.lv/data/obj/417673.html [viewed 01.08.2023.].
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ruling may not be entirely accurate in stating that liquidated damages clauses are
prohibited within Latvia.

1. Nature of liquidated damages across jurisdictions

Different legal systems recognize various forms and shapes of sums that
may be agreed upon by the parties concluding a contract to be paid in the event
of a breach. This concept is by no means a modern-day creation. Its roots can be
found already in Roman law that has largely influenced most of European private
law, including the Latvian civil law system.?

However, notably, a distinction must be made between the different possible
kinds of agreed sums due to their functions and aims. Liquidated damages
in particular have been broadly defined in literature as a fixed or determined
sum agreed upon by the parties to a contract to be payable on breach by one of
the parties.* The name itself indicates that the breach has to cause a loss of some
sort. Therefore, a general conclusion can be drawn that a liquidated damages
clause still requires for actual loss to be suffered by the party, even if such loss
has already been calculated or at least estimated beforehand, and even if there
is no burden of proof thereof. This already presents a clear distinction from, for
example, a contractual penalty that requires no further steps from the party other
than providing a proof of breach (more on this in the next section of this paper).

However, it must be kept in mind that the understanding, application
and tradition regarding liquidated damages clauses varies significantly across
different legal systems and jurisdictions. For example, common law systems
widely recognize liquidated damages and even favour them in comparison with
contractual penalties, which they treat with certain caution.® By means of literal
trial and error throughout history, the common law courts of the USA and the UK
have come to allowing liquidated damages clauses to be enforced where they
are proven to be a genuine pre-estimate of the loss suffered, whereas contractual
penalties are not permitted.® It was established in the landmark case Banta v
Stamford Motor Co. (USA, 1914) that for a liquidated damages clause to be valid:

(1) the damages to be anticipated as resulting from the breach must be
uncertain in amount or difficult to prove; (2) there must have been an intent
on the part of the parties to liquidate them in advance; and (3) the amount

* Hachem P. Agreed Sums Payable Upon Breach of an Obligation: Rethinking Penalty and Liquidated
Damages Clauses. The Hague: Eleven International Publishing, 2011, pp. 30-32.

Mikryukov V. A. Russian Analogue of Anglo-American “Liquidated Damages”: The Prospects for
Legislative Recognition. In: Vestnik Permskogo Universiteta. Juridicheskie Nauki. Perm: Perm
University Herald. Juridical Sciences, 2018, Issue 41, p. 424.

Zimmerman R. The Law of Obligations. Roman Foundations of Civilian Traditions. Oxford:
Oxford University Press, 1995, p. 107.

¢ Hachem P. 2011, pp. 36-37.
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stipulated must be a reasonable one, that is to say, not greatly disproportionate
to the presumable loss or injury.’

Over time, this test has been refined and tweaked, leading to American courts
nowadays examining only two of these criteria, namely, whether the agreed sum
is reasonable and whether there truly is a considerable difficulty present regarding
proving the actual losses.® Another aspect to consider has emerged recently,
namely, the relationship between the parties or rather the balance between
the power each of them possesses. Here, in addition to verifying that the clause
at hand was not in fact a penalty, UK High Court also made sure that there
was a commercial justification for the difference between the agreed amount of
damages and the estimated loss, and that the particular clause imposed obligations
on both parties.’

Thus, a fundamental difference exists between common and civil law systems,
since civil law systems, on the contrary, tend to be much more lenient towards
the implementation and employment of contractual penalties. In fact, liquidated
damages clauses seem to bring a lot more confusion to courts than the sums
included in contracts with the sole aim of deterring a party from committing
a breach.'” As there are no binding uniform rules within Continental Europe
in this regard, each country has developed its own practice around liquidated
damages — some view them the same way as penalties, others strictly distinguish
between the two, while a few are still undecided on the idea as a whole and lack
a consistent approach." A concise review of comparable legal systems and relevant
examples shall provide a clearer view of these differences.

The author has been informed that, for example, in Latvia’s neighbouring
country Lithuania a negative opinion exists towards liquidated damages, stating
(in author’s understanding) that liquidated damages do not have a compensatory
function, which is required for any damages under Lithuanian law. Other sources
indicate that Lithuanian law neither expressly regulates, nor prohibits liquidated
damages.'” At the same time, current Lithuanian legal doctrine stresses the need

7 Judgment of Supreme Court of Connecticut of S December 1914 in case Banta v Stamford Motor
Co. 92 A. 665; Judgment of House of Lords of United Kingdom of Great Britain and Ireland 1 July
1914 in case Dunlop Pneumatic Tyre Co Ltd v New Garage and Motor Co Ltd.

Garcia I. M. Enforcement of Penalty Clauses in Civil and Common Law: A Puzzle to Be Solved

by the Contracting Parties. European Journal of Legal Studies, Volume S, Issue 1 (Spring/Summer

2012), pp. 84-85.

® Judgment of the High Court of United Kingdom of Great Britain and Northern Ireland of
3 September 2010 in case Azimut-Benetti SpA (Benetti Division) v Darrel Marcus Healey.

' Garcia L. M. 2012, pp. 85-90.

"' Hachem P. 2011, pp. 30-34.

2 Vitkus S. Sutarties Pazeidimo Atveju Mokétinos Sutartos Sumos: I§ Anksto Aptarti Nuostoliai Ir
Netestybos. Daktaro Disertacija [Agreed Amounts Payable in the Event of a Breach of Contract:
Damages and Penalties Discussed at the Outset. Doctoral thesis], Vilnius: Mikolo Romerio
Universitetas, 2019, pp. 210-211.



290 2. SEKCIJA. Privatas tiesibas / Private Law

to include explicit provisions in Lithuanian law, regulating matters of liquidated
damages."

In France, the Civil Code expressis verbis discerns contractual penalties from
liquidated damages,'* yet both are subject to judicial review and, when necessary,
amendments can be imposed by the judges.'> However, the judges may not assess
the actual amount of loss and adjust the contractual agreement accordingly — this,
in line with legal literature, would be contrary to the intention of the parties and
therefore be against the principle of private autonomy.'® A rather strict examination
is carried out by the French courts in determining whether a liquidated damages
clause is not in fact a penalty — they consider “the level of the agreed amount of
damages and [whether] [...] the penalty is due in case of non-performance”.””
While the French framework clearly acknowledges both types of sums agreed
upon by the parties, the practical consequences are not as clear — legal practitioners
will often recommend drafting these clauses carefully, even avoiding words such
as “penalty” and/or “compensation”.'®

It appears that the most constructive track of development can be observed
in German law, where liquidated damages is an accepted and often employed
instrument in various areas of law."” Penalty clauses are very clearly distinguished
from liquidated damages clauses in Germany, and the view is that to treat them
as interchangeable would be incorrect and dysfunctional:

A liquidated damages clause has to be distinguished from a penalty clause
because the standard of judicial review necessarily is a different one.
The purpose of a liquidated damages clause is to simplify the proceedings
after a breach, not to impose a penalty on the breaching party. Consequently,
the test has to be whether or not the sum fixed by the parties is a reasonable
assessment of the creditor’s loss in case of breach. A penalty clause, on
the contrary, is intended to urge the debtor to perform by subjecting him,

13 Vitkus S., 2019, p. 222.

'* French Civil Code. Available in English: https://www.fd.ulisboa.pt/wp-content/uploads/2014/12/
Codigo-Civil-Frances-French-Civil-Code-english-version.pdf [viewed 02.08.2023.].

Regarding liquidated damages and the competence to modify lump sums in contracts: Art. 1152:
“Where an agreement provides that he who fails to perform it will pay a certain sum as damages,
the other party may not be awarded a greater or lesser sum (Act No. 75-597 of 9 July 1975).
Nevertheless, the judge may “even of his own motion” (Act No. 85-1097 of 11 Oct. 1985) moderate
or increase the agreed penalty, where it is obviously excessive or ridiculously low. Any stipulation to
the contrary shall be deemed unwritten.”

Completely different regulation regarding contractual penalties in Art. 1226: “A penalty is a clause
by which a person, in order to ensure performance of an agreement, binds himself to something in
case of non-performance”.

Cannarsa M. Contractual Penalties in French Law. In: European Review of Private Law, 23, Issue 3,
2015, p. 299.

5 Tbid, p. 302.

7 Ibid.

¥ Cannarsa M. 2015, p. 30S.

Faust F. Contractual Penalties in German Law. In: European Review of Private Law, 23, Issue 3,
2018, p. 288.
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in case of breach, to a burden more onerous than the mere compensation of
the creditor’s loss. For that reason, the amount of the creditor’s loss can be but
one factor in reviewing the penalty. Even penalties that considerably exceed
that loss may be upheld.”

The possibility to agree on liquidated damages in German law stems from
paragraph 276 (1) of the German Civil Code (Biirgerliches Gesetzbuch - de.),*'
providing that certain extent of liability may be stipulated in the infringed
obligation (i.e. - the contract — in given situation). Legal literature often observes
this provision in the context of freedom of contract, concluding that the parties are
entitled to agree on how to calculate the amount of damages to be compensated
and collected, unless it is obvious that no actual damages have occurred or their
amount is smaller than the amount calculated according to the contract.”” In
German law, the purpose of liquidated damages is to ease the usually cumbersome
duty to prove the exact amount of losses incurred.”® In order to achieve this goal,
a contractual clause on liquidated damages releases the claimant from the duty to
prove the amount of damages.**

Liquidated damages are typical in certain situations in Germany. For
example, it is rather common feature in contracts concluded as a result of public
procurement. These provisions usually foresee that in case the service provider
or the seller of goods is involved in a competition law infringement (for example,
a cartel agreement), it will be required to compensate the damages of the customer,
suffered due to excessive pricing of the services or goods in question — the amount
of these damages will be calculated in a predetermined manner, usually as a set
percentage of the price of respective services or goods. German courts enforce
these contractual provisions.*

Last but not least, a common frame of reference may perhaps be sought
in the Draft Common Frame of Reference (DCFR). In 3:710, the document
stipulates:

(1) Where the terms regulating an obligation provide that a debtor who fails
to perform the obligation is to pay a specified sum to the creditor for such non-
performance, the creditor is entitled to that sum irrespective of the actual loss.

* Faust F. 2015, p. 296.

German Civil Code. Available in German: https://www.gesetze-im-internet.de/bgb/ [viewed

16.08.2023.].

2 Heinrichs H. (Author des Kommentares). Kommentar zum § 276 BGB. Palandt Biirgerliches
Gesetzbuch, Kommentar. 66., neubearbeitete Auflage. Miinchen:Verlag C. H. Beck, 2007, S. 347,
Rn. 26.

2 Schulte-Nolke H. (Author des Kommentares). Kommentar zum § 276 BGB. Handkommentar.
10. Auflage. Baden — Baden: Nomos, 2019, S. 453, Rn. 20.

> Faust F. 2015, p. 288.

5 Judgment of Mannheim Land Court (Landgericht Mannheim — de.) of 4 May 2012 in case No. 7
0 436/11 (Kart.); Judgment of Karlsruhe Supreme Land Court (Oberlandgericht Karlsruhe — de.) of
31 July 2013 in case No. 6 U 51/12 (Kart.).
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(2) However, despite any provision to the contrary, the sum so specified in
a contract or other juridical act may be reduced to a reasonable amount where
it is grossly excessive in relation to the loss resulting from the non-performance
and the other circumstances.

The commentary here confirms the reflections in the examples given thus
far — that the treatment of “agreed damages” clauses varies from one legal system
to another. Further, it clarifies that

the laws of most European countries will enforce a stipulation in a contract
under which the debtor undertakes to pay a fixed sum of money in the event of
nonperformance. The stipulated payment clause will be enforced whether its
purpose was to coerce the debtor to perform the principal obligation (penalty
clause) or to serve as a pre-estimate of the loss suffered by the creditor in case
of non-performance (liquidated damages clause).>®

Although the DCFR is by no means a binding document to the states,
the generalized summary provided by it serves as evidence that liquidated damages
are, in fact, recognized in many jurisdictions and differentiates the notion from
penalties via its purpose. Therefore, it stands that liquidated damages, in their
essence, are neither “regular” damages nor contractual penalties.

As already noted, some civil law states expressly regulate this instrument,
while others make-do with case-law and methods of private nature. Nevertheless,
the fact that the Latvian civil law system historically belongs to the group of
jurisdictions, which, unlike Latvia currently, all recognize liquidated damages,
raises doubts as to whether the conclusion made by the Senate is correct. In
the next sections, the author shall examine the approach of Latvian law regarding
liquidated damages followed by a discussion on what could be learned from
the experience of other countries as analysed above.

2. The Latvian Civil Law and liquidated damages

Similar to Lithuanian law, Latvian law neither explicitly permits, nor prohibits
the application of liquidated damages. However, several provisions contribute
some insights of possible relevance in the context of liquidated damages.

First of all, one shall mention Article 1779 of the Civil Law, granting
the general grounds for compensation of damages: “Everyone has a duty to
compensate for losses they have caused through their acts or failure to act”.”’

Although the Senate has not stated it explicitly, the judgment of 30 March

2023 in case No. SKC-3/2023 leaves an impression that the Senate considers

% Bar C., Clive E., Schulte-Nolke H., et al. Principles Definitions and Model Rules of European Private
Law: Draft Common Frame of Reference (DCFR). Full ed. Miinchen: Sellier. European Law, 2009,
pp- 438-440.

¥ Latvian Civil Law. Available: https://likumi.lv/ta/en/en/id/225418-civil-law [viewed 02.08.2023.].
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Article 1779 of the Civil Law a mandatory provision of law.*® As it flows from
the wording of this article, the duty to compensate damages shall be attributed
according to causation. However, this article does not offer any clues, at least
explicitly, regarding the quantification of damages.

One may argue: it suffices that Article 1779 of the Civil Law mentions
causation - since causation includes assessment of whether any particular amount
of damages were caused by the particular infringement, as demonstrated by
the concept known in German law as “causation regarding the amount of liability”
or “haftungsausfillende Kausalitit”.”®

However, quantification of damages cannot be seen as a mere extension
of causation for multiple reasons. Firstly, legal doctrine explicitly stipulates
the existence of damages in a certain amount as a separate precondition of the duty
to compensate damages, and existence of damages as a separate precondition
includes the amount of damages.’® Secondly, Article 1779"' of the Civil Law
stipulates that the amount of damages to be compensated in case of a contractual
breach depends not only on causation, but also on whether the amount of damages
could be reasonably foreseen at the time the contract was concluded or the party
entered the other transaction.’’ In this context, an agreement of the parties on
the amount of liquidated damages could be viewed as a specification of the amount
of the damages which could have been reasonably foreseen at the time the parties
concluded the contract or entered into the transaction. Nothing in the wording of
Article 1779" of the Civil Law suggests that such agreement on liquidated damages
is not allowed.

Furthermore, the Article 1779' was introduced to the Civil Law with
amendments dated 4 June 2009, and has to be viewed in light of Article 1785
(which was the basis of the Senate’s interpretation as laid out in the beginning of
this paper): “If the duty to compensate for losses arises from a breach of contractual
obligations, then the amount of compensation shall be determined in accordance
with the contract.”

In the commentary to Article 1785 of the Civil Law, renowned professor
Kalvis Torgans has noted that parties may include various contractual provisions
regarding the amount of damages to be compensated. Moreover, professor
Torgans also mentioned liquidated damages as one of the practices which Latvian
lawyers have learned from other jurisdictions as a means to contractually regulate
the amount of damages to be compensated. Professor Torgans argued that, unlike

** Judgment of the Civil Department of the Senate of the Republic of Latvia of 30 March 2023 in case
No. SKC 3/2023, paragraphs 14.6 and 14.7.

* van Dam C. European Tort Law. Second edition. Oxford: Oxford University Press, 2013, p. 312.

Torgans K. Saistibu tiesibas. Otrais papildinatais izdevums [Law of Obligations. Second, amended

edition]. Riga: Tiesu namu agentira, 2018, 210. Ipp.

Article 1779" of the Civil Law provides: “A person who causes the losses shall compensate the losses

in such amount which could have been reasonably foreseen upon entering into a transaction

as expected consequences of non-performance, unless such non-performance has occurred through

malicious intention or gross negligence.”
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the USA, Latvian law does not have explicit provisions regulating liquidated
damages, however, attention shall be paid to whether certain specific limitations,
for instance, prohibition to waste the property of the state or the municipality, are
not applicable.?? From this commentary it may be concluded that professor Torgans
did not consider liquidated damages as something in its essence incompatible with
Latvian law.

Summing up, Article 1779 of the Civil Law, interpreted in conjunction with
Articles 1779" and 178S of the Civil Law, as well as relevant legal doctrine, does not
support the conclusion offered by the Senate, namely — that liquidated damages
are not allowed under Latvian law.

3. Distinguishing, application and limiting of liquidated
damages

One may ask, where lies the significance of proving that liquidated damages
are not prohibited under the Latvian law. Indeed, there is no dispute about the pos-
sibility for the parties of a contract to agree on contractual penalties in the form of
a lump sum, which shall be paid for a breach of the contract and hence at least
at a first glance may provide similar effects for the creditor. Such possible line of
argumentation, however, cannot be supported, since liquidated damages and con-
tractual penalties each have different purposes.

The purposes of a contractual penalty are (i) to prevent a breach of
the contract, (ii) to compensate the loss and (iii) to an extent, to punish the party
for the breach of the contract.> However, it is stressed that primacy is to be given
to disciplining the other party (prevention of breach).>* Also, it shall be kept in
mind that pursuant to the Article 1716 (2) of the Latvian Civil Law, in case when
the contractual penalty is provided for improper performance of the contract or
failure to perform in due time, the amount of contractual penalty is limited to 10%
of the amount of the remaining principal debt. On the other hand, the amount of
damages caused by improper performance or failure to perform in a due time may
constitute more than 10% from the remaining principal debt. Thus, a contractual
penalty may not always be a suitable option for compensation of actual damages
and on this ground the author does not agree with the opinion at times voiced in

# Torgans K. Civillikuma 178S. panta komentars. Latvijas Republikas Civillikuma komentari. Saistibu

tiesibas. Otrais izdevums [Commentary of Article 1785 of the Civil Law. Commentaries to the Civil
Law of the Republic of Latvia. Law of Obligations. Second Edition]. Riga: Mans ipagums, 2000,
275.-276. Ipp.

Torgans K., Karklip$ J., Bitans A. Ligumu un deliktu problémas Eiropas Savieniba un Latvija
[Contract and Tort Issues in the EU and Latvia]. Riga: Tiesu namu agentira, 2017, 148. Ipp.

33

3 Karkling J., Buls L. Ligumsoda reforma [Reforming of Contractual Penalty]. Jurista Vards,

Nr. 49(800), 03.12.2013.



Lauris Rasnacs. LIQUIDATED DAMAGES IN LATVIAN LAW 295

legal literature, that the speedy recovery of creditor’s loss should also be considered
among the primary roles of a contractual penalty.*

The primary role of compensation of damages, however, is to provide
the injured party with the possibility to receive full compensation of its loss
and as such it is sometimes emphasized in the law.** However, as a matter of
fact, a concrete amount of damages has to be proved by the party claiming
the compensation of these damages, and this task is not always an easy one. There
are several categories of cases where the duty to prove the existence and amount
of damages is burdened with substantial difficulties, which are objective due
to the particularities of the respective cases or categories of cases. To this note,
looking at liquidated damages from the purpose attributed to them by German
law — to relieve the claimant from the duty to prove an exact amount of damages, as
described in section 1 of this article — liquidated damages appear rather useful and
can serve as a crucial tool in several categories of cases. Hence, it may be concluded
that the main purpose of liquidated damages is to provide the infringed party with
adequate compensation in a situation where exact calculation of damages could
be difficult or even impossible. As for the specific categories of cases, in which
the possibility to agree on liquidated damages could be considered as particularly
important, the following considerations ought to be mentioned.

For example, in case of a competition law infringement, there is a phenomenon
called “information asymmetry”, meaning that the infringer is substantially better
informed about the details of the infringement than the victim who probably
suffered damages because of the respective competition law infringement.”’
The law does provide particular rules on the possibility to request the disclosure of
necessary evidence by the defendant or a third party.*® However, as the author of
present paper has experienced in his own legal practice, such request for disclosure
of evidence usually requires considerable effort and lengthy debates, therefore only
partially improves the prospects of the claimant to receive compensation. Hence,
the possibility to agree on liquidated damages could be an appropriate instrument
to help the claimant and to spare potential efforts, thus ensuring the possibility to
receive compensation in a more efficient way and facilitating damage claims for
competition law infringements.*

Another area, where proving the existence and amount of damages may
be difficult, because claimant may not objectively have access to the necessary

3% Karklips J., Buls L. 2013.
3 See, for instance, Article 3 of the Directive 2014/104/EU of the European Parliament and of
the Council of 26 November 2014 on Certain Rules Governing Actions for Damages Under

National Law for Infringements of the Competition Law Provisions of the Member States and of
the European Union. OJ L 349, 5.12.2014, pp. 1-19.

37 See the recital 15 of the said Directive 2014/104/EU and subsequently Article 250° of the Latvian
Civil Procedure Law.

3 Article S of the said Directive 2014/104/EU.

Held M. Facilitating Private Enforcement in Germany Through Contractual Liquidated Damages
Clauses? Global Competition Litigation Review, 9 (3), 2016, p. S.
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evidence,* are the cases of trade secret infringements and compensation of
damages caused by such infringements. In some jurisdictions, there are special
rules on disclosure of evidence in these cases, too. For example, in Germany
the socalled “Diisseldorf proceedings” (Diisseldorf Verfahren — de.) are available,
rooted in patent litigation, and more broadly — in enabling the plaintiff to request
the court to collect the evidence from the defendant,* inter alia, by means of
a search order providing the plaintiff with a possibility to inspect premises, devices
or processes of the defendant that allegedly has infringed his rights, and examine
any corresponding documentation.”” However, not all European Union Member
States have similar rules on disclosure of evidence, and therefore the possibility
to agree on liquidated damages may come in handy to improve the prospects of
trade secret holders to receive compensation of damages in case of trade secret
infringement.

Finally, an area in which the possibility to agree on liquidated damages
could be seen as a useful tool for protection of interests of both parties — not only
a claimant - is long-term contracts with changing variables. From the defendant’s
perspective, the amount of damages, when left only to the general criteria of
foreseeability provided by Article 1779' of the Latvian Civil Law, may prove to be
rather unpredictable. If in such a contract the parties agree on liquidated damages,
this provision would grant both parties a greater level of certainty and improve
their possibilities to insure the respective risk.

Of course, this list of categories of cases is by no means exhaustive. However,
the examples contained therein prove that liquidated damages play an important
role in balancing the interests of the parties of contract in cases where proving an
exact amount of damages could be difficult. In such situations, liquidated damages
may be the most reasonable and sometimes also the only legal remedy available to
the injured party.

One could say that, although liquidated damages may have positive properties,
this notion also carries substantial risks of misuse. On the one hand, this could be
true. However, such a risk may be associated with several other legal instruments,
too — for example, various presumptions and reversed burden of proof, which,
nevertheless, are not subject to debate, whether they should be allowed or not. On
the other hand, it shall be mentioned that Paragraph 309(5) of the German Civil
Code already provides certain rules on tackling a potential misuse of liquidated
damages. These rules stipulate that the agreement on liquidated damages is void if

% Azanda I, Bukaldere I. Negodigas konkurences aizlieguma piemérosanas aspekti [Aspects of

Application of the Prohibition of Unfair Competition]. Jurista Vards, Nr. 25/26 (672/673),
21.06.2011.
# Ohly A. Das neue Geschiftsgeheimnisgesetz im Uberblick. Im: Gewerblicher Rechtsschutz
und Urheberrecht. Zeitschrift der Deutschen Vereinigung fiir gewerblichen Rechtsschutz und
Urheberrecht, Heft 5/2019, S. 450.
Deichfufl H. Rechtsdurchsetzung unter Wahrung der Vertraulichkeit von Geschiftsgeheimnissen.
Das praktizierte Beispiel: der Schutz des verdichtigen Patentverletzers im Diisseldorfer Verfahren.
Im: Gewerblicher Rechtsschutz und Urheberrecht. Zeitschrift der Deutschen Vereinigung fiir
gewerblichen Rechtsschutz und Urheberrecht, Heft 5/2015, S. 438.

42
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a) the sum of the liquidated damages exceeds the damage expected under normal
circumstances, or b) the other party to the contract is not expressly permitted to
show that damage has either not occurred, or is substantially less than the agreed
amount. In the author’s opinion, if such provision were to be included in Latvian
law, for example, as Article 1779 of the Civil Law, it would provide a suflicient
possibility to avoid the misuse of liquidated damages.

Conclusions

1. Although the Senate has recently ruled that liquidated damages are prohibited
under Latvian law, Article 1779 of the Civil Law, interpreted in conjunction
with Articles 1779" and 1785 of the Civil Law and relevant legal doctrine, does
not support such finding.

2. Liquidated damages must be distinguished from contractual penalties, mainly
because each of these two remedies carries different purposes. The main
purpose of liquidated damages is to provide the infringed party with adequate
compensation in a situation where exact calculation of damages could be
difficult or impossible.

3. Liquidated damages play an important role in balancing the interests of
the parties of contract in cases where proving of exact amount of damages
could be difficult or impossible. In such situations, liquidated damages may
be the most reasonable and sometimes also the only legal remedy available to
the injured party.

4. In order to prevent potential misuse of liquidated damages, the author
suggests to amend the Latvian Civil Law with a provision similar to Paragraph
309 (5) of the German Civil Code, stating that the agreement on liquidated
damages is void, if a) the sum of the liquidated damages exceeds the damage
expected under normal circumstances, or b) the other party to the contract
is not expressly permitted to show that damage has either not occurred, or is
substantially less than the agreed amount.
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Summary

According to Article 766 of the Latvian Civil Law, a contract to renounce the right of
inheritance is a contract by which one party renounces the right of inheritance that would
have belonged to him or her after the death of the other party. The author analyses the legal
nature of the inheritance renunciation contract and its consequences, reveals the meaning of
the term “a renouncer of inheritance” by separating the renunciation of an inheritance prior
to the invitation to inherit and after the invitation to inherit, and explaining the importance of
accurate legal terminology.

Ievads

Mantojuma tiesibu var ne tikai iegtt, bet to var arizaudét — gan péc aicindjuma
mantot, mantojumu atraidot, gan arl pirms aicinajuma mantot, atsakoties no
mantojuma jeb noslédzot mantotaja atteik$anas ligumu.! Mantotaja atteik$anas
liguma legaldefinicija sniegta Civillikuma (turpmak — CL) 766. panta pirmaja

Tiesibu zinatnieku vidi novérojama polemika jautdgjuma, vai mantojuma tiesiba var pastavét
arl pirms aicindjuma mantot un mantojuma atklaganas. Proti, Dr. iur. R. Krauze noradijis:
“Mantojuma tiesiba rodas mantojuma atst3jéja naves bridi, un ta pastav likuma noteiktu laika
periodu, kas atvéléts mantojuma pienemsanai (CL 693., 695, 782. p.). Pirms mantojuma
atklaganas paredzéta tikai tiesiba slégt mantotdja atteikdanas ligumu (CL 766. p.).” Sk.: Krauze R.,
Gencs Z. Latvijas Republikas Civillikkuma komentari. Mantojuma tiesibas (382.-840. pants).
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dala: “Mantotaja atteik$anas ligums ir tads ligums, ar ko viena puse atteicas no
mantosanas tiesibas, kas vinai butu piederéjusi péc otras puses naves.”” Raksta
meérkis ir pétit un analizét mantotdja atteik$anas ligumu, ta juridisko dabu un
tiesiskas sekas. Lai sasniegtu izvirzito mérki, raksta izpétits mantotaja atteik$anas
liguma prieksmets, aplakotas $i liguma noslég$anas formas prasibas un dalibnieki,
vérSot uzmanibu uz pareizu juridisku jédzienu lieto$anu, iztirzatas liguma
tiesiskas sekas un to ietekme uz mantiniekiem un neatnemamas dalas tiesigajiem,
noskaidrots, vai un kados gadijumos mantotaja atteik$anas ligumu iespéjams
atcelt, ka ari salidzinats Latvijas un citu valstu normativais reguléjums.

Mantotaja atteik$anas liguma juridiska daba un tiesiskas sekas

CL 766.-774. panta normativi nostiprinata iespéja atteikties no mantosanas
pirms aicindjuma mantot, t. i.,, pirms mantojuma atklaganas jeb pirms mantojuma
atstajéja naves, noslédzot mantotdja atteiksanas ligumu. Atbilstosi CL 766.
panta pirmajai dalai “[m]antotaja atteik$anas ligums ir tads ligums, ar ko viena
puse atteicas no manto$anas tiesibas, kas vinai butu piederéjusi péc otras puses
naves”. Tatad mantotaja atteik$anas liguma buatiba ir izbeigt nakotné potenciali
realizéjamu mantojuma tiesibu. Tiesibu praktiki skaidrojus$i, ka “ar liguma
noslégsanu mantotajs nevis apnemas atraidit mantojumu péc ta atklaganas, bet gan
zaudé mantojuma tiesibu, ta izbeidzas”.* Lidz ar to mantotaja atteik$anas liguma
priek$mets ir mantotaja atteik$anas no mantojuma tiesibas.*

Aplukojot CL vésturisko attistibu, secinams, ka CL 766. panta pirma dala nav
grozita jau kop$ CL sakotnéjas redakcijas.® Turklat CL 766. panta pirma dala ir
aizgita® no Baltijas Vietéjo likumu kopojuma (turpmak — BVLK) 2763. panta, kas

Riga: Mans Ipagums, 1997, 17. lpp. Savukart tiesibu pétnieks Z. Gencs paudis, ka ari pirms
mantojuma atklaanas var pastavét mantojuma tiesiba, pieméram, noslédzot mantojuma ligumu.
Sk.: Gencs Z. Mantosana. Zinatniski praktiskais komentars. Riga: Tiesu namu agentara, 2002,
16. Ipp. Raksta autore uzskata, ka mantojuma tiesiba péc savas butibas var tikt realizéta, tikai
mantojumam atklajoties, tomér nodibinat nakotné realizéjamu mantojuma tiesibu, pieméram,
slédzot mantojuma ligumu, vai izbeigt potencialu nakotné realizéjamu mantojuma tiesibu, sledzot
mantotja atteik§anas ligumu, var ari pirms mantojuma atklaganas. Sk. ari: Reide A. Mantojuma
liguma sekas un to juridiska daba. Gram.: Tiesibas un tiesiska vide mainigos apstaklos. Latvijas
Universitates 79. starptautiskas zinatniskas konferences rakstu krajums. Riga: LU Akadémiskais
apgads, 2021, 233. Ipp.

2 Civillikums: LV likums. Piepemts 28.01.1937. [aplikots 21.01.2023.].

Latvijas Zvérinatu notaru padome. Civillikuma Mantojuma tiesibu dalas tiesiska reguléjuma

problémjautajumi un to modernizacijas nepiecieSamiba. Riga, 2017, 119. Ipp. Pieejams: https://

www.tm.gov.lv/lv/nozares-politika/petijumi [aplikots 20.10.2023.].

Liguma priek$mets ir darbiba, kas “var ietvert ne tikai kermenisku lietu atsavinaganu vai pakalpojuma

snieg$anu, bet ari tiesibu pieskir§anu, grozi$anu vai izbeigsanu”. Sk.: Balodis K. Ievads Civiltiesibas.

Riga: Zvaigzne ABC, 2007, 162. Ipp.

> Civillikums: LV likums. Kodifikicijas nodalas 1937. gada izdevums. Riga: Kodifikicijas nodala,

1937.

Civillikuma salidzinamais pantu raditajs, kas dod parskatu par to, kuri 1937. g. izd. Civillikuma panti

atvieto 1864. g. izd. Civillikumu pantus. Riga: Valsts tipografija, 1938, 7. Ipp.
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noteica: “Atteik§anas no mantosanas (Erbverzicht) ir ligums, péc kura viena puse
atteicas no tiesibas, kura vinai butu piederé&jusi péc otras puses naves.”” Tiesibu
pétnieki noradijusi, ka mantotaja atteiksanas ligums, tapat ka mantojuma ligums
(Erbeinsetzungsvertrag), ticis parnemts no germanu tiesibam.® Ari muasdienas
mantotaja atteik$anas ligums ir pazistams vairuma romanu-germanu tiesibu
saimes valstis. Pieméram, Vacija mantotaja atteik$anas ligums normativi tiek
reguléts Civilkodeksa jeb Das Biirgerliche Gesetzbuch (turpmak — BGB) 2346.—
2352. panta’ BGB 2346. pants paredz, ka mantojuma atst3jéja radinieki un
laulatais var atteikties no likumiskajam mantojuma tiesibam, noslédzot mantotaja
atteik§anas ligumu ar mantojuma atstajéju. Atteikusais tiek izslégts no likumiskas
mantos$anas kartibas, it ka vin$ vairs nebatu dzivs mantojuma atklaganas bridi, un
vinam nav ari tiesibas uz neatnemamo dalu.

Saskana ar tiesibu doktrinu “[[Jiguma spéks ir atkarigs ari no formas, kada tas
izteikts (ietérpts)”.’® CL 766. panta otraja dala ir noteikta mantotaja atteik$anas
liguma forma, nosakot, ka mantotaja atteik$anas ligums ir spéka tikai tad, ja tas
ir noslégts rakstiski. Tatad likums paredz obligatu rakstveida formu mantotaja
atteik$anas ligumam. Juridiskaja literatara ir skaidrots, ka “jarékinas, ka ligums
iegust tiesisku nozimi tad, kad mantojums atklajas un vienas ligumslédzéjas
puses (lidzé&ja) nav. Tapéc prasibai, ka ligums janoformé vismaz rakstveida, ir tiri
pragmatisks raksturs”.!' Butiski, ka CL prieksteci, BVLK, mantotaja atteik$anas
ligumam netika noteikta seviska forma. Pamatojoties uz BVLK 2764. pantu,
rakstisks akts par atteik§anos no manto$anas bija vajadzigs tikai gadijuma, ja
atteik$anas attiecas uz nekustamiem ipagumiem.

Aplukojot tiesu praksi, atrodami gadijumi, kad mantotaja atteik$anas
ligums nav noslégts, ievérojot likuma izvirzito formas prasibu.'”” Pieméram, kada
mantojuma lietd ka lieciniece tika nopratinata zvérinata notare, kura liecindja, ka
prasitajs ar laulato 2009. gada véléjies noslégt mantotaja atteik$anas ligumu par
to, ka vini viens no otra nemantos, bet $adu ligumu laulatie tomér nenoslédza.
Tiesa $aja lieta noradija — nemot véra, ka gribas izteikumam noslégt mantotaja
atteik$anas ligumu likums noteic zinamu formu, tad vienkarsi izteikta griba

Vietéjo civillikumu kopojums. Vietéjo likumu kopojuma III. dala. Tulkojums ar pargrozijumiem un
papildinajumiem, kas izdoti lidz 1927. g. 31. decembrim, un ar dazadiem paskaidrojumiem Tieslietu
ministrijas sevi$kas komisijas sagatavojuma. Riga: Valters un Rapa, 1928.

Gencs Z. Tiesu prakses aktualas problémas mantojuma lietas. Juristu Zurnals, 1995, Nr. 3, 4. Ipp.
Biirgerliches Gesetzbuch (BGB): Vacijas likums. Pieejams: https://www.gesetze-im-internet.de/
bgb/BJNR001950896.html#BJNR001950896BJNG019902377 [aplikots 30.10.2023.].

Torgans K. Saistibu tiesibas. Otrais papildinatais izdevums. Riga: Tiesu namu agentara, 2018,
48. Ipp.

Krauze R. Mantojuma tiesibas Latvijas Republika. Riga: Biznesa komplekss, 1994, 150. Ipp.

2 Augstakas tiesas Senata 25.10.2013. spriedums lieta Nr. SKC-195/2013. Pieejams: https://www.
at.gov.lv/lv/tiesu-prakse/judikaturas-nolemumu-arhivs/civillietu-departaments /hronologiska-
seciba?lawfilter=0&year=2013; Augstakas tiesas 28.02.2014. spriedums lieta Nr. SKC-114/2014.
Pieejams: https://manas.tiesas.lv/eTiesasMvc/nolemumi/pdf/148739.pdf [aplikots 07.10.2023.].
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zvérinatam notaram slégt $adu ligumu atbilsto$i CL 1429. pantam nav atzistama
par pietiekosu."?

Autore uzskata, ka diskusijas vérts ir jautajums, vai vienkar$a rakstveida
forma mantotaja atteik$anas ligumam spéj nodrosinat $i tiesiska darijuma meérki
un aizsargat liguma dalibnieku, ka ari citu personu, pieméram, mantinieku,
neatnemamas dalas tiesigo, tiesiskas intereses. Iespéjamas situacijas, kad péc
mantojuma atstajéja naves mantotaja atteik$anas ligumu var neatrast vai to var
iznicinat, tadéjadi negodpratigs mantotajs (persona, kura noslégusi mantotaja
atteik$anas ligumu ar mantojuma atstajéju) teorétiski varétu klat par mantinieku
(personu, kurai pieder mantojuma tiesiba jeb tiesiba iestaties miru$a mantisko
attiecibu kopiba). Lai novérstu $idus gadijumus un sekmétu mantotaja atteiksanas
liguma tiesisko stabilitati, apsverami tiesibu normu grozijumi CL 766. panta otraja
dala, paredzot, ka mantotaja atteik$anas ligums ir spéka tikai tad, ja tas ir noslégts
notariala kartiba. Ari tiesibu praktiki, pielidzinot mantotaja atteik$anas ligumu
mantojuma atstajéja pédéjas gribas rikojumam (mantojuma ligumam),"* ir paudusi,
ka notarialas formas prasiba lautu arl mantotaja atteiks$anas ligumu ierakstit
Publisko testamentu registra's atbilsto$i Notariata likuma (turpmak — NL) 249.2
un 259." pantam,'® kas nodrosinatu to, ka péc mantojuma atklaganas mantotaja
atteik§anas mantot klatu zinama mantiniekiem un mantotaja atteiks$anas ligums
tiktu pievienots mantojuma lietai."”

Mantotaja atteik§anas liguma dalibnieki ir noraditi CL 767. panta pirmaja
dala: “Atteiksanas ligumu noslédz starp nakamo mantinieku un to personu, no
kuras mantot vin$ atteicas.” Tatad mantotaja atteik$anas liguma viens no lidzé&jiem
ir nakamais mantinieks jeb persona, kurai batu tiesibas mantot no otra lidzéja jeb
mantojuma atstajéja, atklajoties mantojumam. CL, atskiriba no BGB, nav noradits
konkréts nikamo mantinieku loks, turklat nakama mantinieka statuss nav saistits
ar potencialo manto$anas pamatu, kas teorétiski pielauj iespéju mantojuma
atstajéjam slégt mantotaja atteik$anas ligumu ne tikai ar likumisko, bet attiecigos
gadijumos ari testamentaro un ligumisko nakamo mantinieku.'®

Personu, kas noslégusi mantotaja atteik$§anas ligumu ar mantojuma atstajéju,
dévé par mantotaju. Sis termins izriet gan no liguma nosaukuma “mantotaja

13 Zemgales apgabaltiesas 26.05.2016. spriedums lieta Nr. C06036714. Pieejams: https://manas.
tiesas.lv/eTiesasMvc/nolemumi/pdf/310440.pdf [aplikots 14.10.2023.].

Pieméram, Igaunija mantotaja atteik$anas ligums tiek uzskatits par vienu no mantojuma liguma
veidiem. Sk. Igaunijas Manto$anas tiesibu likuma 95. panta pirmo dalu un 98. pantu. Law of
Succession Act: Igaunijas likums. Pieejams: https://www.riigiteataja.ee/en/eli/ 528022023004/
consolide [aplikots 18.10.2023.].

Sk.: Noteikumi par publisko testamentu registru: Ministru kabineta 2013. gada 10. decembra
noteikumi Nr. 1448. [aplikots 16.10.2023.].

!¢ Notariata likums: LV likums. Pienemts 01.06.1993. [aplakots 19.10.2023.].

Latvijas Zvérinatu notaru padome. Civillikuma Mantojuma tiesibu dalas tiesiska reguléjuma
problémjautijumi un to modernizicijas nepiecieSamiba. Riga, 2017, 119.-120. lpp. Pieejams:
https://www.tm.gov.lv/lv/nozares-politika/petijumi [aplikots 20.10.2023.].

Sal. BGB 2346. pants noteic, ka tikai mantojuma atstijéja likumiskie mantinieki (radinieki un
laulatais) var noslégt mantotaja atteik$anas ligumu un atteikties no likumiskas mantojuma tiestbas.
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atteik$anas ligums”, gan CL sistémiska izvietojuma,’” gan arl no tiesibu
doktrinas.”® Tomér jaatzist, ka tiesibu zinatnieku vida nav bijusi vienpratiba par
jédziena “mantotajs” izpratni. Pastav viedoklis, ka nakamais mantinieks, kurs
atteicies no mantojuma tiesibas, noslédzot mantotaja atteiksanas ligumu, tiek
apziméts ka “mantotajs”>' Sadu jédziena “mantotajs” skaidrojumu ir sniedzis ari
Augstakas tiesas pléenums.** Ir pausts ari uzskats, ka “personu, kas péc mantojuma
atstajéja naves varétu klat par mantinieku, lidz mantojuma atklasanas laikam sauc
par mantotaju, tatad iespéjamo, nakamo mantinieku at$kiriba no mantinieka,
kam pieder tiesiba iestaties miru$a mantisko attiecibu kopiba (CL 384. p.)”.»
Autore uzskata, ka §ads mantotaja jédziena skaidrojums ir parak pla$s un neatbilst
tiesibu sistémai. Jédzieni “mantinieks”, “nakamais mantinieks”, “mantotajs” butu
savstarpéji noskirami. Proti, ja nakamais mantinieks noslédz mantotaja atteik$anas
ligumu, tas klast par mantotaju, atsakoties no iespéjas klat par mantinieku.

Turklat ari masdienas tiesibu praktiki nereti jédzienu “mantotajs” lieto,
attiecinot to uz mantinieku un mantiniekam piemito$am tiesibam. Pieméram,
sniedzot praktiskas situacijas juridisku skaidrojumu, tiek noradits: “Cita iespéja vél
bez testamenta aprakstitaja situacija bija matei ar délu noslégt mantojuma ligumu
un jau §1liguma noslégsanas procesa vienoties ar paréjiem bérniem par atteik§anos
no mantotaja tiesibam, iespéjams, dodot viniem kadu citu kompensaciju ta vieta.”**
Autores ieskata, no skaidrojuma butibas iespéjams noprast, ka tiek ieteikts noslégt
mantotaja atteiksanas ligumu, ar kuru paréjie bérni atteiktos no savam mantosanas
(mantinieku, ne mantotaju) tiesibam.

Analizéjot tiesu praksi, arl ir novérojama jédziena “mantotdjs” nepareiza
lieto$ana. Turklat ne tikai no lietas dalibnieku un vigu parstavju puses, bet ari no
tiesu lietotas terminologijas tiesu nolémumu motivu dala. Pieméram, pieteicéja
lieta skaidrojusi, ka “kopa ar savu masu un brali nolémusi nokartot mantojumu.
Pieteikusies ka mantotajs. Pieteikusies uz savas mammas mantojumu un /pers. B/
mantojumu”.”® Prasitaja paudusi, ka “barintiesa ir ta, kas vérté, vai piekrist tam,

¥ Sk.: Reide A. Pédéjas gribas rikojumi mantojuma tiesibas. Gram.: Starptautisko un Eiropas
Savienibas tiesibu pieméro$ana nacionalajas tiesas. Latvijas Universitates 78. starptautiskas
zinatniskas konferences rakstu krajums. Riga: LU Akadémiskais apgads, 2020, 292.-293. Ipp.

» Skaidrojot BVLK 2763. pantu, kas ir priekstecis CL 766. panta pirmajai dalai, tiek noradits, ka
mantotaja atteik§anas ligumu noslédz mantojuma atstajéjs un mantotajs. Sk.: Erdmann C. System
des Privatrechts der Ostseeprovinzen Liv-, Est- und Curland. Dritter Band. Erbrecht. Riga:
N. Kymmel’s Verlag, 1892, S. 388.

*' Gencs Z.2002, 18. Ipp.

#* Latvijas Republikas Augstakas tiesas 27.03.199S. plénuma lémums Nr. 1 “Par likumu piemérosanu

mantojuma lietas”, 42., 52. punkts. Gram: Latvijas Republikas Augstakas Tiesas pléenuma lémumu

kragjums 1990.-199S. Riga: Latvijas Republikas Tieslietu ministrijas v/u Tiesiskas informacijas
centrs, 1995, 87., 90. Ipp.

» Krauze R., Gencs Z., 327. Ipp.; Gencs Z. Civillikuma komentari. Otra dala. Mantojuma tiesibas

(655.-840. pants). Riga: Tiesu namu agentiira, 2012, 281. Ipp.

Latvijas notars. Péc 15 gadiem atrasts testaments. Ko nu? Pieejams: https://www.latvijasnotars.lv/

articles/pec-15-gadiem-atrasts-testaments-ko-nu [aplikots 06.11.2023.].

» Gulbenes rajona tiesas 03.05.2017. spriedums lieta Nr. C14050616. Pieejams: https://manas.tiesas.
lv/eTiesasMvc/nolemumi/pdf/315238.pdf
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ka bérns manto $o mantojumu, un ki pasargat $o nepilngadigo mantotiju no
potencialajiem riskiem”.?® Prasitaja noradijusi, ka “péc mantojuma atklasanas un
pienemsanas iegistamais ipasums ir parpemts mantotajas jeb prasitajas netraucéta
valdijuma un ipaguma”?’ Ieinteresétd persona skaidrojusi, ka “neapstrid paréjo
mantotdju iespéjamas tiesibas, toties nepiekrit pieteikumam un uzskata, ka tas
nav pamatots. [..| Turklat mantojuma masa ieklauta vinas ka mantojuma atstajéja
laulatas mantas dala, uz kuru nav tiesibu pretendét mantotajiem”.*® Janorada, ka
neviena no iepriek$ minétajam lietam mantotaja atteik§anas ligums netika noslégts
un $ie pieméri parada neatbilsto$u jédziena “mantotajs” lietosanu.

Savukart tiesa nolémuma motivu dala, atsaucoties uz Civilprocesa likuma
(turpmik — CPL) 77. panta pirmaja dala noteikto par puses procesualo tiesibu
parnemsanu,” raksta, ka “tiesa pielauj aizstat $o pusi tas tiesibu parnéméjam (tatad
mantotajam)”.*’ Citas lietas motivu dala tiesa norada: “/pers. G/ bija tris neatraida-
mie mantinieki, tatad attiecigi aprékinato 5/8 dalu vértiba ir dalama uz mantotaju
skaitu [..]", nepareizi lietojot jédzienu “mantotajs” un dévéjot “neatnemamas dalas
tiesigos” par neatraidamajiem mantiniekiem, kas ir neatbilsto$s termins ta briza
normativajam reguléjumam.® Autore uzskata, ka pareiza juridisku jédzienu izprat-
ne un lietosana ir svariga, lai attistitu tiesisko kultaru, sekmétu tiesisko noteiktibu
un atbilstosi piemérotu tiesibu normas, pieméram, CL 424. panta pirmo dalu, un
precizi aprékinatu neatpemamo dalu neatnemamas dalas tiesigajiem.

No CL 771. panta izriet, ka mantotaja atteik§anas ligums var bat atlidzibas
ligums: “Ja nav noteikti norunats pretéjais, tad visu, ko atteicies mantotajs nolidzis
sev par atteiksanos, vin$ iegast ne ka mantojuma dalu, bet ka atlidzibu.” Tatad
arl § tiesibu norma cita starpa nodala jédzienus “mantotajs” un “mantinieks”,
paredzot, ka mantotajs nav mantinieks, jo mantotdja atlidziba nav mantojums.
Turklat tiesibu doktrina skaidrots, ka mantotajs ar sanemto atlidzibu neatbild
par mantojuma atstijéja paradiem (3ads pienakums bitu mantiniekam, iegistot
mantojumu atbilstosi CL 70S., 707. pantam). Tomér tiek noradits, ja mantotija
atteik§anas ligums noslégts, lai kaitétu mantojuma atstajéja kreditoru interesém,
tad kreditori varétu ligumu apstridét, pamatojoties uz CL 1. un 1592. pantu.*

Saskana ar CL 769. pantu ar mantotaja atteik§anos izbeidzas vina mantosanas
tiesiba, savukart mantojuma atstajéjs atbrivojas no visiem aprobeZojumiem

6 Rigas rajona tiesas 14.06.2022. spriedums lieta Nr. C33576220. Pieejams: https://manas.tiesas.lv/
eTiesasMvc/nolemumi/pdf/506591.pdf [aplikots 07.11.2023.].

¥ Kurzemes apgabaltiesas 22.11.2018. spriedums lieta Nr. C19038117. Pieejams: https://manas.
tiesas.lv/eTiesasMvc/nolemumi/pdf/374020.pdf [aplikots 09.11.2023.].

* Kurzemes apgabaltiesas 16.11.2016. spriedums lieta Nr. C19056612. Pieejams: https://manas.
tiesas.lv/eTiesasMvc/nolemumi/pdf/314378.pdf [aplikots 14.10.2023.].

»  Civilprocesa likums: LV likums. Piepemts 14.10.1998. [aplikots 03.11.2023.].

3% Gulbenes rajona tiesas 07.12.2018. spriedums lieta Nr. C71169418. Pieejams: https://manas.tiesas.
lv/eTiesasMvc/nolemumi/pdf/400917.pdf [aplikots 14.03.2023.].

' Vidzemes apgabaltiesas 19.04.2021. spriedums lieta Nr. C29627516. Pieejams: https://manas.
tiesas.lv/eTiesasMvc/nolemumi/pdf/456120.pdf [aplikots 14.10.2023.].

3> Gencs Z. 2002, 286. Ipp.
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noteik$and par savu mantojumu, arl par neatnemamo dalu. Tatad mantotaja
atteik§anas liguma tiesiskas sekas ir tadas, ka mantotajs péc mantojuma atstajéja
naves nevar no vina mantot jeb mantotajam nav tiesibu iestaties miru$a mantisko
attiecibu kopiba, jo ar mantotaja atteik$anos no manto$anas tiesibas vin$ vairs nav
uzskatams par mantinieku. Turklat mantotajam nav ari tiesibas prasit neatnemamo
dalu atbilstosi CL 768. pantam. Kamér ir dzivs mantotajs, tikmeér ari vipa
pécnacéjiem ir saisto$as mantotaja atteiksanas liguma tiesiskas sekas,* jo bérniem
nav patstavigas likumiskas mantojuma tiesibas un tiesibas uz neatpemamo
dalu, kamér dzivo vinu vecaki. Savukart, ja mantotajs mirst pirms mantojuma
atklaganas, tad uz mantotaja pécnacéjiem $i atteikanas neattiecas (sk. ari CL
772. pantu), jo vipu likumiskas manto$anas tiesibas un tiesibas uz neatnemamo
dalu $ada situacija ir patstavigas.** Secinams, ka mantotaja atteik$anas liguma
rezultatd mantotajs atsakas ne tikai no savam tiesibam, proti, zaudé mantojuma
tiesibu un tiesibu sanemt neatnemamo dalu, bet ari no pienakumiem, pieméram,
atbildét par mantojuma atstajéja paradiem un iepriek$ sanemta pievienojuma
pienakuma, pamatojoties uz CL 760. panta pirmas dalas 1. punktu.

Mantotaja atteiksanas liguma ietekme uz mantiniekiem un
neatnemamas dalas tiesigajiem

Mantotaja atteik$anas ligums var ietekmét ne tikai §i liguma dalibniekus,
bet ari mantojuma atst3jéja mantiniekus un neatnemamas dalas tiesigos, un vinu
tiesibu apméru. Attieciba uz likumiskajiem mantiniekiem CL 770. pants nosaka
manto$anas secibu, ja ir noslégts mantotaja atteik$anas ligums, paredzot, ka “ta
vietd, kas atteicies mantot, iestajas tas, kam vienadas tiesibas ar vinu, bet, ja tada
nav, tad péc vina tuvakais mantojuma atstajéja likumiskais mantinieks”. Tiesibu
doktrina skaidrots, ka ne vienmér mantotajs butu bijis tuvakais mantojuma
atstajéja likumiskais mantinieks, tomér, ja batu, tad vina vieta iestatos CL 770.
panta minétie mantinieki. Pieméram, ja mantotaja atteik$anas ligums ir noslégts
ar vienu no trijiem mantojuma atstajéja bérniem, tad visu mantojumu var iegat
tie divi bérni, kuri nav atteikusies un vélas mantot, jo viniem ir vienadas tiesibas
ar to, kur§ atteicies (proti, sakotnéji visi tris bérni ir pirmas $kiras mantinieki).
Savukart, ja no manto$anas ir atteicies mantojuma atstajéja vienigais bérns, tad

¥ “Ja mantotajs atteicies no mantojuma pirms aicindjuma mantot, noslédzot mantotaja atteik$anas
ligumu (CL 766.~774. pants), piedzivo mantojuma atklasanos, ligums ir spéka ari attieciba uz viga
pécnacéjiem.” Sk.: Latvijas Republikas Augstakas tiesas 27.03.199S. plénuma lémums Nr. 1 “Par
likumu pieméro$anu mantojuma lietas”, 52. punkts. Gram: Latvijas Republikas Augstakas Tiesas
plénuma lémumu krajums 1990.-1995. Riga: Latvijas Republikas Tieslietu ministrijas v/u Tiesiskas
informacijas centrs, 1995, 90. Ipp.

34

Lange V. Neatraidimie mantinieki péc jauna civillikuma. Riga: [b. i.], 1937, 19. Ipp.; Krauze R.,
Gencs Z. 1997, 329., 331. Ipp.
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visu mantojumu likumiskas mantosanas kartiba varés sapemt péc mantotaja
tuvakais mantojuma atstajéja likumiskais mantinieks.*

Attieciba uz neatpemamas dalas tiesigo tiesibam un $o tiesibu apméru man-
totdja atteik$anas liguma konteksta jo ipasi butiska ir CL 424. panta pirmas dalas
pareiza piemérosana, ka ari jédzienu “mantinieks” un “mantotajs” atbilstosa izprat-
ne.** CL 424. panta pirma dala noteic, ka “neatnemamo mantojuma dalu noteic
péc ta mantinieku skaita, kads palicis testatora naves diena, ieskaitot pardzivoju$o
laulato un ar testamentu atstumtos mantiniekus, bet neskaitot lidzi atteiku$os
mantotaju”. Tatad vienigais subjekts, kas nav jaieskaita, aprékinot neatnemamo
dalu, ir mantotajs*” — kad iespéjamais mantinieks pirms mantojuma atklasanas ir
noslédzis ligumu ar mantojuma atstajéju par atteik§anos no mantojuma.*®

Tiesibu praktiki ir vairakkart analizéjusi at$kiribu starp mantotaju, kur$
atteicies no manto$anas pirms aicindjuma mantot, un mantinieku, kur§ manto-
jumu atraidijis péc aicinajuma mantot. Tiek skaidrots: “Batiskaka at$kiriba starp
atteiku$os mantotaju un aicinato mantot, kurs§ atraidijis mantojumu péc mantoju-
ma atkla$anas, ir ta, ka uz testatora naves bridi atteicies mantotajs ir bez manto-
juma tiesibas, tapéc nevar mantot, un testatoram nav ar vinu jarékinas, bet tam,
kurs nav atteicies uz testatora naves bridi, pieder mantojuma tiesiba, un testators
ir saistits ar to ka ar ierobezojumu noteik$ana par savu mantojumu, arl par neat-
nemamo dalu.”® Tatad gadijuma, ja pardzivojusais laulatais noslédzis mantotaja
atteik$anas ligumu (atteicies no mantosanas pirms aicinajuma mantot), vins netiek
ieskaitits likumisko mantinieku skaita, péc kura tiek aprékinatas neatnemamas
dalas tiesigo neatnemamas dalas.*® Savukart situacija, ja pardzivojusais laulatais
atraidijis mantojumu péc aicinajuma mantot, vins$ jaieskaita likumisko mantinieku
skaita, péc kura tiek aprékinatas neatnemamas dalas tiesigo neatpemamas dalas.
Lidz ar to japiekrit juridiskaja literatira secinatajam, ka mantotaja atteik$anas
“attiecigi palielina citu mantinieku un neatnemamas dalas tiesigo dalas, jo manto-

jums dalams mazak dalas”.*

3% Krauze R., Gencs Z. 1997, 330. Ipp.

Pieméram, kada lieta prasitaji nepamatoti uzskatijusi, “ka sakara ar to, ka atbildétajas bralis /

pers. K/ nepieteica savu tiesibu uz neatnemamo dalu, atzistams, ka vin$ no tas ir atteicies, un

vins, pamatojoties uz Civillikuma 424. panta pirmo dalu, nav ieskaitaims to mantinieku skait3,

péc kura nosakama neatnemama mantojuma dala” Rigas apgabaltiesas 27.09.2021. spriedums

lieta Nr. C30749819. Pieejams: https://manas.tiesas.lv/eTiesasMvc/nolemumi/pdf/461963.pdf

[aplitkots 20.10.2023.].

7 Sk. Latgales apgabaltiesas 28.06.2018. spriedumu lieta Nr. C12206417. Pieejams: https://manas.
tiesas.lv/eTiesasMvc/nolemumi/pdf/396664.pdf [aplikots 09.11.2023.].

3 Krauze R., Gencs Z. 1997, 55. Ipp.

% Gencs Z. 2012, 284. Ipp.; Krauze R., Gencs Z. 1997, 330. Ipp.

Lidziga kartiba ir ari Igaunija, pamatojoties uz Igaunijas Manto$anas likuma 10S. panta pirmo dalu.

Sk. ari: Joamets K., Griinberg E. Estonian Family and Inheritance Law. In: The Law of the Baltic

States. Cham: Springer, 2017, pp. 145-146.

Zile K. Neatnemamas dalas tiesiga jédziens, tiesibu un pienakumu saturs Civillikuma. Gram.:

Jurisprudence un kultara: pagatnes macibas un nakotnes izaicinajumi. Latvijas Universitates

S. starptautiska zinatniska konference, veltita Latvijas Universitates Juridiskas fakultates

95. gadadienai. Riga: LU Akadémiskais apgads, 2014, 629. Ipp.
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Mantotaja atteiksanas liguma izbeig$ana

Pamatojoties uz CL 773. pantu, mantotaja atteik§anas ligumu ir iespé&jams
atcelt, ja abas puses par to rakstiski vienojas. Nemot véra, ka mantotaja atteik$anas
ligumam ir noteikta rakstiska forma, ari $1 liguma atcel§anai ir nepiecie$ama
rakstiska forma. Tiesibu doktrina ir atzits: ja personas griba mantotaja atteik$anas
liguma noslég$ana nav bijusi briva un notikusi maldibas, viltus vai spaidu rezultata,
tad to var apstridét tiesa, pamatojoties uz CL 1441.-1468. panta noteikumiem.*
Tiesibu pétnieki noradijusi uz savdabigu praktisku gadijumu, kad péc mantotaja
atteik§anas liguma noslég$anas mantojuma atstajéjs ar testamentu tomér ir iecélis
atteiku$os mantotaju par testamentaro mantinieku, skaidrojot, ka ta nav mantotaja
liguma atcel$ana, bet jauns aicinidjums mantot.”® Iesp&jams, ka lidzigi butu
risinama situacija, kad péc mantotaja atteik$anas liguma noslég$anas mantojuma
atstajéjs noslédz mantojuma ligumu ar ieprieks atteikusos mantotaju, tadéjadi
radot jaunu aicinajumu mantot un parvér$ot mantotaju par ligumisko mantinieku.

Savukart CL 774. pants paredz ipasu gadijumu, kad mantotajs ir atteicies
par labu tresajai personai un ta ir piedalijusies mantotaja atteik$anas liguma
noslég$ana vai pievienojusies tam vélak, tad $o ligumu nevar atcelt bez tresas
personas piekriSanas. Tatad noteiktos gadijumos mantotaja liguma atcel$anai
ir nepiecieSama ne tikai mantotaja, mantojuma atstajéja, bet ari tresas personas
piekri$ana. Tiek skaidrots, ka mantotajs, slédzot mantotaja atteik$anas ligumu
bez tre$as personas piedali$anas, var atteikties par labu vienam no saviem
tuvakajiem likumiskajiem mantiniekiem, uz kuru pariet ta mantojuma tiesiba, kas
batu piekritusi mantiniekam, ja vin$ nebatu atteicies. Savukart, ja tre$a persona
piedalijusies mantotaja liguma noslég$ana un ja tas ir notariali apliecinats, tad
to var uzskatit par mantojuma ligumu, kas apvienots ar mantotaja atteik$anas
ligumu.** Lidz ar to iespé&jams secinat, ka mantotaja atteik$anas ligumu noteiktos
gadijumos var apvienot ari ar citiem tiesiskiem darfjumiem, pieméram, mantojuma
ligumu vai laulibas ligumu.

Kopsavilkums

1. Lai sekmétu mantotaja atteik$anas liguma tiesisko stabilitati, nodro$inatu $I
liguma meérki un aizsargatu ta dalibnieku, ka ari citu personu, mantinieku
un neatpemamas dalas tiesigo tiesiskas intereses, rosinami tiesibu normu
grozijumi CL 766. panta otraja dala, paredzot, ka mantotaja atteiksanas
ligums slédzams notariala kartiba.

# Krauze R., Gencs Z. 1997, 332. Ipp.
# Gences Z.2012, 289. Ipp.
# Krauze R., Gencs Z. 1997, 332. Ipp.
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Jédzieni “mantinieks”, “nakamais mantinieks” un “mantotajs” batu savstarpéji
noskirami - ja nikamais mantinieks noslédz mantotaja atteik$anas ligumu,
tas klast par mantotaju, atsakoties no iespéjas klat par mantinieku.

Pareiza juridisku jédzienu izpratne un lieto$ana ir svariga, lai attistitu tiesisko
kultaru, sekmétu tiesisko noteiktibu un atbilstosi piemérotu tiesibu normas,
pieméram, CL 424. panta pirmo dalu, un precizi aprékinatu neatpemamo
dalu neatpemamas dalas tiesigajiem.
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